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PREFACE. 


In  submitting  the  sixth  volame  of  the  Louisiana  Reports 
to  the  profession  and  to  the  public,  the  Reporter  has  but 
a  remark  to  make  in  explanation.  He  came  into  oJ£ce  in 
the  middle  of  this  volume;  conmiencing  with  the  case  of 
Baldwin  vs.  Thompson  et  als.  aipage  474,  and  which  he  has 
completed  on  the  plan  it  was  begun  by  his  predecessor. 
He  does  not  therefore  consider  himself  responsible  for  the 
present  volume.  It  has  been  brought  out  with  as  much 
despatch  as  possible,  and  contains  all  the  adjudged  cases  to 
the  present  period,  with  the  exception  of  four  or  five  which 
were  suspended  on  applications  for  a  re-hearing.  In  this 
^  respect  one  of  the  leading  objects  of  the  legislature  in  the 
publication  of  the  Reports  of  the  cases  decided  by  the  Su- 
preme Court  has  been  strictly  complied  with:  that  of  giving 
them  early  publicity.  It  has,  and  will  continue  to  be,  the 
constant  aim  of  the  Reporter  to  give  a  full  and  faithful 
statement  and  view  of  each  case,  with  all  the  poiuts  and 
principles  decided,  carefully  extracted  and  prefixed  to  it,  in 
notes.  In  relation  to  the  fulfilment  of  these  objects  with 
accuracy  it  must  be  remarked,  that  the  cases  were  prepared 
I  and  sent  to  the  printer  nearly  as  fast  as  they  were  delivered 

by  the  court;  so  that  many  errors  and  inelegancies  of  ex- 
pression may  have  escaped  attention,  which  if  more  time 
had  been  allowed,  would  have  been  revised  and  corrected. 
But  defects  of  this  nature  are  more  than  compensated  by  a 
speedy  publication.  Whatever  improvements  in  the  man- 
ner which  experience  in  the  execution  of  the  task  of  Re- 
porting, may  suggest,  will  hereafter  be  adopted  to  render 
the  work  as  perfect  as  possible,  and  to  enhance  its  general 
utility. 
New-Orleans,  July  31,  1834. 


This  volume  contains  the  cases  determined,  from  Septem- 
ber term  ISSS,  at  Opelousas,  to  the  close  of  the  June  term 
18349  in  the  Eastern  district  at  New-Orleans,  both  inclusive, 

Hon.  Alexander  Porter,  one  of  the  judges  of  this  court, 
resigned  his  seat  on  the  bench  December  16th  1833,  having 
been  elected  to  the  Senate  of  the  United  States. 

Hon.  Henry  A.  Bullard,  was  appointed  a  judge  of  this 
Court,  February  4th  1834,  vict  Alexander  Porter,  resigned. 

Judge  Mathews,  did  not  join  in  the  decisions  at  Opelousas 
and  Alexandria,  reported  in  this  volume  ;  being  still  absent 
on  leave  of  the  legislature. 
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'WXamSRH  BI8TRICT: 

OPELOUSAS,  SEPTEMBER,  1833. 


ROBESON  «f.  ROBERT. 

▲PPXAL    FROM    IHE    COURT    OF    THE    FIFTH    DISTRICT,    TBX    JVDOK    OF   TBS 

SIXTH  DISTRICT  PRESIDING. 

A  duly  recorded  sale  of  a  tract  of  land,  by  a  description  applicable  only  to  w-,-.--«  n,- 
another  tract,  conveys  per  se  no  notice  to  a  subsequent  bona  fide  purchaser.  Stftember^  1833. 

AlthoiKh  between  the  parties,  the  error  in  such  a  sale  might  be  corrected,  it  w>bbson 
can  be  regarded  with  req>ect  to  third  persons,  in  no  other  lig^t  than  a  sale  robsbt. 
of  other  property. 

This  was  a  petitory  action.  The  plain tijBT  claimed  title  to 
two  tract •*  of  land,  by  purchase  from  the  heirs  and  legal 
representatives  of  the  late  William  Brocus,  by  act  under 
private  signature,  bearing  date  May  17th,  1825.  The  two 
tracts  are  described  in  the  petition,  as  fronting  on  each  side 
of  the  bayou  Sall^,and  as  having  been  purchased  about  twenty 
years  before,  from  John  O'Reily  and  William  Addison,  one 
of  them  measuring  twenty  arpents,  formerly  owned  by  John 
O'Reily,  and  the  other  measuring  fourteen  arpents. 


3  CASES  IN  THE  SUPREME  COURT 

5^^"?*"  1833      '^^^  plaintiff  amended  his  petition,  limiting  his  claim  to 
=====  fourteen  arpents,  describing  it  as  situated  about  three  leagues 
rg.  below  the  Verdun  settlement,  on  bayou  Sall^,  and  containing 

ROBERT,      gj^  hundred  and  forty  acres. 

The  defendant  pleaded  the  general  denial,  and  that  he  pur- 
chased the  disputed  premises  at  two  sales,  made  by  Lewis 
Moore,  acting  in  one  of  them  as  the  attorney  in  fact  of  Wil- 
liam Addison,  and  in  the  other  in  his  individual  capacity, 
dated  the  2d  of  July  and  2i8t  of  September,  1816.  He 
alleged  that  he  had  since  been  in  possession  of  the  premises, 
and  had  made  valuable  improvements  thereon.  He  pleaded 
the  prescription  often,  twenty  and  thirty  years,  and  cited  in 
warranty,  Lewis  Moore,  as  his  vendor  in  both  sales,  and 
John  Moore  as  his  guarantee,  in  one  of  them.  They  appear- 
ed, denied  the  allegations  of  the  petition,  and  their  liability; 
and  pleaded  title  in  the  defendant. 

In  his  amended  answer,  the  defendant  avers,  that  the  act 
of  sale  by  Addison  to  Brown,  in  1806,  was  not  made  by 
authentic  act,  nor  was  it  ever  recorded  in  the  parish  of  St. 
Mary,  where  the  land  is  situated. 

The  heirs  and  legal  representatives  of  Brocus,  intervened, 
and  denied  that  their  ancestor  had  alienated  the  land  to 
either  of  the  claimants,  averred  that  he  died  seized. of  it,  and 
that  it  descended  to  them  by  inheritance;  denied  that  they 
had  alienated  it,  or  in  any  way  disposed  of  it;  and  averred 
that  the  names  of  some  of  them,  in  the  act  alleged  by  plain- 
tiff, were  forged,  and  that  others  who  signed  it  were  minors, 
and  that  the  sale  was  therefore  null  and  void.  The  private 
act  under  which  Brocus,  the  father  of  the  ancestor  of  the 
plaintiil'^s  vendors  purchased,  bears  date  on  the  18th  of 
March,  1806,  and  bounds  the  tract  as  follows:  "A  tract  of 
land  lying  and  being  in  the  county  aforesaid,  (Attakapas)  of 
fourteen  acres  front,  on  each  side  of  the  bayou  Sall^,  with  the 
depth  of  which  it  may  be  susceptible,  bounded  below  by  the 
king^s  former  domain,  and  above  by  the  lands  of  Henry 
Harkirder." 

The  act  by  Brocus'  heirs  to  the  plaintiff,  is  dated  17th 
May,  1825,  and  describes  the  land  as  the  tract  whiqli  Wil- 
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Ham  Brocus  purchased  from  William  Addison,  "containing  WErnsmtDis 
fifteen  arpents  in  front,  on  both  sides  of  bajou  Salle,  agree-  = 

ROB  ESOIf 

ably  to  the  deed  passed  by  the  said  Addison,  to  the  sa  d         vs. 
Brocus/'  ~"»^ 

The  defendant  took  a  bill  of  exceptions  to  the  decision  of 
the  judge  a  quo,  adniiiting  in  evidence  the  act  of  sale  by 
Addison  to  Brocus.  The  objection  to  it  raised  by  the  defen- 
dant, was,  that  it  was  an  act  sous  seing  privee,  and  therefore 
inadmissible.  This  act  was  signed  by  both  the  parties  to  it, 
in  the  presence  of  two  witnesses,  and  at  the  bottom  is  writ- 
ten: "Taken  and  acknowledged  before  me,  Edward  C. 
NicboUs,  judge  of  the  county  of  Attakapas.''  The  judge's 
certificate,  likewise,  states  the  act  to  have  been  "taken  and 
acknowledged  before  him." 

The  two  sales  from  Moore  to  Robert,  were  made  by 
authentic  act,  and  were  recorded  in  the  parish  in  which  the 
land  is  situated. 

The  plaintiff  and  interpleaders  showed  only  civil  posses- 
sion by  the  act  of  sale  of  L806.  Testimony  was  introduced, 
tending  to  show  that  both  parties  had  claimed  the  land  in 
controversy. 

The  defendant  had  a  verdict  and  judgment,  and  the 
plaintiff  appealed. 

Oarkmdj  for  plaintiff  and  appellant. 
Ltudsy  for  defendant  and  appellee. 
Braanuonj  on  the  same  side,  contended  that: 

1.  The  deed  to  Brocus  from  Addison,  dated  in  1806,  is  not 
authentic;  it  was  written  and  signed  by  the  parties,  and 
only  acknowledged  before  a  county  judge. 

2.  Being  an  act  sous  seing  privie  the  certificate  of  acknow- 
ledgment, as  it  does  not  make  it  authentic,  cannot  give  to  it 
the  effect  of  a  recorded  act,  and  there  is  no  special  certificate. 
The  act  is  simply  acknowledged  by  a  county  judge. 


BOBBSOV 
BOBBAT. 
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Wbstbbb  Dm      3,  In  case  the  act  should  be  consid«Ted  authentic  and  of 

S^tmb§r,  1833. 

=  record,  it  does  not  describe  the  property  sold  *o  as  to  give 
notice  to  third  persons  of  the  alienation  which  the  law  intends 
they  shall  have. 

4.  Admitting  error  in  the  description  could  be  corrected 
between  the  original  parties,  it  cannot,  as  against  a  third 
person,  who  has  bought  in  good  faith,  without  a  sufficient 
notice  that  the  property  had  been  sold. 

PoBTBR  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  the  interpleaders  claim  a  tract  of  land 
from  the  defendant,  in  the  right  of  one  William  Brocus^ 
deceased,  who  they  allege  purchased  it  from  a  certain  Wil« 
liam  Addison.  The  defendant  on  his  part  also  sets  up  title 
from  Addison.  The  cause  below  turned  on  the  identity  of 
the  premises,  which  the  respective  parties  acquired  by  vir* 
tue  of  their  conveyances  from  their  common  vendor.  The 
jury  found  for  the  defendant,  and  by  the  verdict  negatived 
the  identity,  for  the  plaintiff's  deed  was  first  in  time. 

A  new  trial  was  moved  for,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence.  The  judge  rejected  the 
application,  and  gave  judgment  in  pursuance  of  the  verdict, 
from  that  judgment  this  appeal  was  taken. 

The  case  has  been  argued  here,  on  the  same  grounds  it 
was  contested  below:  namely,  whether  the  land  first  sold  by 
Addison,  to  Brocus,  was  the  same  as  that  subsequently  con- 
veyed by  him  to  the  defendants.  The  evidence  taken  pre- 
sents no  important  contradictions,  yet  it  leaves  considerable 
doubts  on  the  mind.  If  the  case  was  between  the  heirs  of 
Addison  and  the  plaintiff's,  it  might  perhaps  be  truly  said, 
that  the  proof  preponderated  on  the  part  of  the  latter,  but  it 
is  not  the  heirs,  but  a  third  person  who  purchased  bona  fide 
sixteen  years  ago,  and  who  has  occupied  and  cultivated  the 
premises  ever  since,  who  is  before  the  court;  and  so  con- 
sidered, the  case  is  by  no  means  so  simple  and  clear.  The 
difficulty  of  reaching  the  truth,  as  to  the  land  first  conveyed, 
proceeds  mainly  from  a  totally  erroneous  description  of  the 
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boandaries,  as  given  in  the  first  deed  of  sale.     By  it  the  ^"^*^i^ 
vendor  is  made  to  convey  land  lying  nearly  ten  miles  from  .  ■■ 

the  place  where  the  locus  in  quo  is  situatedy  and  where  in       ^^^ 
fact  he  did  not  own  any  land.     Although,  preadventure,  this      robkrt. 

A  duly  recorded 

error  might  be  corrected  between  the  parties,  it  appears  to  sale  of  a  tract  or 

us  that  such  a  sale,  admitting  it  to  be  duly  recorded,  conveyed  Jj^p^^jy  'J'^aSSl 

per  96  no  notice  to  a  subsequent  purchaser.     It  is  a  mere  tru-  5!j.y,^'^^B^S' 

ism  to  say,  and  it  would  be  superfluous  to  say  it  for  any  other  quJnt***JiMl"5w« 

purpose  than  that  of  more  fuily  illustrating  our  ideas  on  this  p"~**"** 

subject,  that  the  recording  the  alienation  of  other  property, 

than  that  subsequently  sold,  could  have  no  effect  against 

third  persons.     Lands  are  only  known  by  their  limits,  or  by 

natural  or  artificial  objects  on,  or  near  to  them,  and  a  sale 

intending  to  convey  property  in  one  place  and  describ  ng  it 

in  another,  with  limits  different   fi'om  that  which  really  tweeiuhe  parUM, 

the  error  lu  soch 

bounded  it,  can  be  res^arded  in  no  other  lis^ht  as  to  third  a  sale  might  b« 

°  °  corrected,  it  can 

pers  »ns,  than  a  sale  of  other  property.     A  deed  of  sale  of  a  ^  regarded  with 

*  '  r      tr        J  reapect  to    third 

slave  William^  duly  recorded,  would  not  operate  as  notice  to  55[«p"*i-ii"  ihJJ 
a  second  purchaser  that  the  slave  John  had  been  sold,  though  Jro^ny"'  ***^ 
it  might  be  the  intention  of  the  parties  to  convey  the  latter, 
more  particularly  if,  as  in  the  case  before  us,  actual  possession 
did  not  follow  the  alienation  to  the  first  vendee. 

Whether  this  consideration  operated  on  the  minds  of  the 
jury,  or  whether  they  concluded  that  Addison  intended  to 
sell  land  in  the  place  mentioned  in  the  first  bill  of  sale,  we 
cannot  say,  but  on  the  whole,  we  are  of  opinion  the  verdict 
should  not  be  disturbed. 

It  is,  Aerefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 
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WiSTKiur  Dtfl 

September,  1838.  ARCENAUX  M.  HIS  CREDITORS. 

▲RCSliAOX 

«f.  APPEAL  FROM  THS  FIFTH  DISTRICT,  TBE  JUDOK  TBEREOF  PREIIDXir*. 

■19  CREDITOBl 


6  (d  An  inialvent  cannot  oppose  the  distribution  among  liis  ereditors  of  any  sam 

122         260l 

'  of  money  in  the  syndic's  hands,  on  account  of  irregularities  in  the  sale  of 

the  surrendered  property ,  of  overcharge  by  the  syndic,  or  his  omission  to 

charge  Iiimself  with  what  he  is  legally  chargeable. 

If  the  sale  of  the  insolvent's  property  has  been  illegally  conducted  by  the 
syndic,  it  can  be  set  aside  only  by  the  proper  action  between  the  proper 
parties;  and  the  homologation  of  the  tableau  of  distribution  cannot  preclude 
the  insolvent,  or  affect  any  right  to  which  the  illegality  might  give  rise. 

The  syndics  of  the  insolvent  filed  a  tableau  of  distribution, 
to  which  he  and  his  wife  made  a  joint  and  several  opposi- 
tion.  They  complained  that  the  wife  had  not  been  placed 
on  the  tableau  as  a  privileged  creditor  for  thtu  amount  of 
her  dotal  property;  that  the  sales  of  ceded  property  of  the 
insolvent  should  have  ttken  place  on  the  same  terms  and 
with  the  same  formalities  as  provided  for  sales  of  property 
seized  in  execution.  They  averred,  that  notice  of  the 
times  and  places  of  the  sales  as  was  required  by  the  3180th 
-  article  of  the  Louisiana  Code^  bad  not  been  given  by  the 
syndics,  so  that  he  was  unable  to  attend  at  the  sales  and 
appoint  ap  appraiser;  that  for  want  of  the  appraisement  re* 
quired  by  the  671st  article  of  the  Ck>de  of  Practice^  all  the 
•ales  of  the  insolvent's  property  were  illegal.  They  also 
complain  that  several  of  the  slaves  belonging  to  the  insol- 
vent's estate  were  sold  in  New-Orleans,  instead  of  being 
sold  in  the  parish  of  La  Fayette,  the  insolvent's  domicil; 
and  that  the  syndics  had  not  accounted  to  the  creditors  for 
the  fruits  and  revenues  of  at  least  a  portion  of  the  surren- 
dered property.  They  jointly  and  severally  prayed  that  the 
purchasers  at  the  sales  an<1  the  syndics  be  cited  and  served 
with  copies  of  their  opposition ;  that  the  sales  be  declared 
null  and  void;  and  that  the  syndics  be  decreed  to  account 
for  the  revenues  of  the  ceded  property  until  the  legal  sale. 
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The  judge  a  quo  sustained  the  wife's  claim  and  directed  Wkstkrh  Dis 

1.  1  I  i  Stptinbtr,  U33. 

the  tahleau  to  be  amended  accordingly,  but  he  overruled — ^ 

the  other  grounds  of  opposition,  ordered  the  tableau  to  be      arcinax 
homologated,  and  payment  of  the  debts  to  be  made  in  con-  bu  creoitom 
fonnity  thereto.    The  insolvent  and  his  wife  appealed. 

Jones^  for  the  appellants,  urged: 

1.  That  the  wife  of  the  insolvent  had  an  interest  in  the 
decision  of  the  case,  and  was  entitled  to  notice  of  sale  by  the 
syndics,  as  she  is  a  privileged  creditor  of  the  insolvent,  and  is 
equally  interested  with  him  in  any  property  that  remains,  in 
consideration  of  the  marriage  and  community  of  property.  # 
La.  Code  2369. 

2.  Her  interest  is  direct,  because  she  is  not  only  a  privi- 
leged creditor  of  the  succession,  hut  is  entitled  to  half  the 
remainder  when  the  debts  are  paid :  she  has,  therefore,  a 
deep  interest  that  the  estate  be  not  diminished  or  destroyed 
by  ihe  mismanagement  of  the  syndits. 

3.  The  husband  and  wifehavea  joint  interest  in  opposing 
the  irregularities  uf  the  proceedings  in  the  disposition  of  their 
joint  property. 

4.  The  debtor  preserves  his  ownrrship  of  the  property 
surrendered,  and  may  divest  his  creditors  of  the  possession  at 
any  time  on  payment  of  his  debts  and  costs.  He  is  at  any 
rate  entitled  to  the  surplus  after  paying  his  debts.  La.  Ckxie^ 
2174,  2175. 

5.  The  sale  of  surrendered  property  must  be  made  on 
the  same  terms  and  under  the  same  formalities  as  property 
seized  in  execution.  And  although  the  act  of  1826,  §  3,  au- 
thorises the  creditors  to  vary  the  terms,  they  canno*  dispense 
with  the  formalities.     La.  Cod^,  2160.     7  Mar.  JV.  5.  180. 

6.  The  law  requires  that  pre\ious  to  these  sales,  the  party 
who^e  property  is  se>zed,  (if  it  be  immoveable,)  shall  be  ^um« 
moned,  by  having  a  written  notice  delivered  to  him  in  per* 
son,  to  appear  on  the  day  of  sale,  &c.     C.  Pr.  671. 

7.  The  syndics  in  this  case,  occupy  the  place  of  the  sheriff 
as  the  representatives  of  the  creditors  and  choose  an  ap- 
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Westeuh  Dm  praiser  for  them,  but  on  account  of  their  adverse  interest, 

S^ptembtr,  1833.   '^ 

—  cannot  choose  one  for  the  insolvent  debtor. 
ARCKHAnx         g^  rpj^^  oppositlon  was  improperly  and  prematurely  over- 
HM  cRBDiTOBs  filled,  as  the  appellants  prayed  to  have  the  syndics  and  pur- 
chasers cited  to  defend;  that  the  sales  were  illegal  and  should 
be  rescinded* 

9.  The  syndics  are  bound  to  account  for  any  increase  in 
the  property,  or  its  income,  revenue,  or  fruits,  &c«;  and 
most  of  the  property  surrendered  being  slaves,  was  of  the 
character  to  increase,  and  produce  fruits  or  revenues.  Ltu 
Code,  2171. 

10.  The  syndics  improperly  charged  their  commissions  on 
the  whole  of  the  property  sold,  whc^n  in  fact  $1929  was  on  a 
credit  and  is  not  yet  collected  or  received  by  them. 

Crow,  contra. 

1.  That  the  judgment  of  homologation  is  correct,  because 
all  of  the  creditors  were  regularly  notified  that  the  tableau 
of  di&tribution  was  presented  for  homologation,  and  none  of 
them  made  opposition. 

2.  The  insokent  debtor  had  no  right  in  law  to  make  op- 
position on  the  grounds  alleged  by  him.     The  law  does  not 

.  require  notice  of  sale  to  the  insolvent.  After  surrender  and 
acceptance  of  his  property,  he  is  divested  of  all  rights  to  it 
in  presently  which  is  vested  in  his  creditors.  2  Moreau*s  Dig. 
437.  JiLa.Rep.35i.  4  Jtfar.  JV.  S.  620.  7  Mar.  Jf.  S.  ISO. 
9  Mar.  493. 

3.  The  wife  was  wholly  without  interest  and  could  not  be 
heard  in  opposition  until  she  showed  she  was  a  creditor. 
This  she  could  not  do.  She  has  appealed  from  a  judgment 
rendered  in  her  favor,  and  of  which  she  does  not  compl-in 
so  far  as  relates  to  herself. 

4.  There  is  no  evidence  to  show  that  any  fruits  or  revenues 
were  realized  by  the  syndics  for  which  to  make  them  ac- 
countable. In  fact,  none  accrued  and  none  were  received. 
The  syndics  had  ditficulty  in  getting  the  slaves  out  of  the 
possession  of  the  insolvent;  and  after  they  had  succeeded, 
were  unable  to  hire  them,  until  they  were  sold. 
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5.  To  the  complaint  that  the  syndi-  s  cha'-gcd  commissions  W««ttwi  Dm 

on  the  wliolc  amount  of  the  sales,  when  a  balance  is  still  -  

uncollected  and  unpaid,  it  is  a  sufficient  answer  to  say,  that     ^^^^^^^^ 
this  point  was  not  raised  in  the  pleadings  or  opposiiion  and  >«  cmsotTOKs 
cannot  now  be  heard.     8  Mar.  67. 

Martin  J.  delivered  the  opinion  of  the  court. 

The  insolvent  and  his  wife  complain  of  a  judgmcn^homok 
logaiing  a  tabl  «iu  of  distribution,  presented  by  ihc  syndics, 
and  overruling  the  opposition  thereto. 

This  opposition  which  w:is  joint  and  several,  was  grounded 
on  the  irregularity  of  the  sala  of  the  sunendcred  property, 
the  syndic^st  neglect  to  charge  themselves  With  a  certain 
Fum,  and  an  overcharge  in  their  commissions. 

Mrs.  Arccnaux  obt.iined  a  colioc.ition  on  the  tableau  for 
the  amo  >nt  she  claimed  and  in  a  proper  place.  She  haft 
actually  received  what  she  asked,  and  therefore  is  without 
any  iitercsts  as  a  creditor,  and  we  know  not  any  she  may 
claioi  as  the  insolvent's  wife. 

The  iosoJvent  has  certainly  a  claim  for  any  part  of  his 
estate^    or   if   the  produce    thereof^  in  the  bands  of  the 
syndics,  or  which  ought  to  be  there  after  his  creditors  are 
satisfied.    T^d^  is  all  he  may  claim  in  regard  to  the  surren-  JHoppJ!!!^^. 
dered  estate.     The  distribution  of  any  .«um  that  may  be  in  »«*  creditprt  ©r 

^  ./  auy  •oumf  .IK)  ley 

the  syndic»^  hands  at  any  time  amon<;h1s  ceditors,  cannot  '•  **»•   *7»^^*» 

*'  •/  o  7  hinds,  oa  account 

be  opposed  by  Lim  on  account  of  any  irregularity  in  the  sIj  {tfthls^SI^rfihl 
of  the  surrenderi  d  property,  or  of  any  overcharge  made  by  p^^S^^ 
the  syndics,  or  their  failure  to  charge  themselves  with  any  tyy!SZ  whiMo- 
sums  for  which  they  are  leg?diy  chargeable.  For  nothing  of  ClUloif^uhwiS 
thi&kind  ought  to  prevent  the  creditt»rs  from  receiving  what-  •^'CTJ*']!  f  ha 
ever  be  in  the  hands  of  their  syndic?.  If  the  sale  has  been  irtJ^^'bewX 
illegally  coi dieted,  it  can  only  be  set  asi*le,  and  ihc  pro-  b/^tfe^iTit 
perty  recovered  by  a  proper  8ui«  against  proper  parties;  JSTtSJiEp^ 
and  we  arc  not  aware  that  the  homologation  of  the  tableau  the  proper  |J!!Sm 
could  preclude  the  insolvents,  or  aficct  any  nglit  to  which  ptioo  or  tvi  tm. 
this  irregularity  might  give  a  rise,  or  to  any  claim  he  might  23^®^i£J: 
ha?e  against  the  syndics  after  the  creditors  were  all  paid,  SJJitlJSStK 
if  he  could  show  that  from  thdr  neglect  in  giving  proper  }^^  "^ 
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£2te!IfJ^iK0  c*"®*^!^*  ^^  fr^"^  illegal  charges,  they  have  destroyed  or  ad. 
=====  ministered  what  he  might  be  entitled  to  after  his  creditors 

PRIMOT  -  ,,  .J 

^g,  are  fully  paid. 

TBiBODEAux.       rpj^^  District  Court  did  not  err  in  overruling  the  joint  and 
several  opposition. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  be  affirmed  with  costs. 


PRIMOT  vs.  THIBODEAUX. 

APPEAL  FROM  THE  COURT  OF  THE   FIFTH    DISTRICT,  THE   JUDGE  OF  THE  SIXTH 

PRESIDING. 

When  two  parties  are  applicants  for  the  purchase  of  a  tract  of  land  from  the 
United  States,  and  the  Register  permits  one  of  them  to  purchase,  bis  title 
under  such  a  permission  will  not  be  disturbed,  although  the  evidence  does 
not  satisfactorily  prove  the  decision  between  them  to  have  been  made  by  a 
comparison  of  the  proof  of  their  respective  pretensions. 

The  plaintiff  claimed  the  ownership  of  a  certain  tract 
of  land  situated  in  the  parish  of  La  Fajette,  on  the 
bayou  Tigre,  and  containing  161 32-100  acres*  He  claimed 
the  land  by  virtue  of  an  alleged  purchase  from  the  United 
States  on  the  8th  of  November,  1830,  agreeably  to  the  pro- 
visions of  the  act  of  congress,  approved  May  29th,  1830.  He 
alleged  that  he  had  complied  with  the  requisitions  of  that  act 
by  possession  and  cultivation,  and  that  the  defendant,  knowing 
the  right  of  pre-emption  to  be  in  the  plaintiff,  had  entered  upon 
the  premises,  erected  buildings,  cut  the  timber,  made  fences, 
cultivated  the  land  and  performed  many  other  acts  of  pre- 
tended ownership.  He  prayed  to  be  put  in  possession,  that 
his  title  might  be  quieted,  and  that  the  defendant  pay 
damages  for  his  disturbance. 
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The  defendant  pleaded  the  e^eneral  denial.     He  averred  We^terh  Dm 

■  ^  ^  Sepumher,  1833. 


that  the  plaintiff  had  not  complied  with  the  requisitions  of 
the  act  of  Congress,  which  he  relied  on,  and  that  he  had  not 
obtained  the  pre-emptive  right  which  he  claimed  to  have. 
The  defendant  also  averred  that  he  was  entitled  to  the  land 
in  question;  that  he  had  cultivated  and  possessed  it  for  a  long 
period ;  that  while  he  was  taking  the  necessary  steps  to  secure 
his  privilege,  the  plaintiff  fraudulently  and  under  false  pre- 
tences made  the  purchase  on  which  he  relies.  He  insists 
the  plaintiff^s  claim  is  unfounded,  and  prays  for  its  rejection 
with  damages. 

On  the  trial  the  plaintiff  produced  in  evidence  a  certificate 
of  the  Register  of  the  Ldnd  Office,  dated  at  Opelousas,  8th 
November,  1830,  showing  cultivation  by  the  plaintiff  of  the 
tract  in  dispute  in  the  year  1829,  and  actual  possession  and 
occupancy  in  1829  and  1830;  allowing  him  to  make  entry 
and  purchase  of  the  tract  by  preference  pursuant  to  the 
provisions  of  the  said  act  of  Congress;  and  declaring  the 
purchase  of  and  payment  for  the  tract  by  the  plaintiff  on  the 
day  of  the  date  of  the  certificate. 

Primo^  a  witness,  testified  that  the  defendant  yet  lives  on 
the  tract,  and  has  lived  and  raised  crops  there  for  the  last 
two  years.  The  houses  of  both  parties  are  within  the  lines 
bounding  the  tract. 

Carui/iersj  testified  that  the  plaintiff  erected  his  house  on 
the  tract  two  years  since;  he  remained  there  one  year  and 
then  removed.  The  only  crop  which  the  plaintiff  has  pro- 
duced on  the  tract  was  about  two  years  ago.  The  defendant 
has  now  his  fourth  crop  on  the  tract. 

Landry,  testified  that  the  defendant  had  occupied  and 
cultivated  the  tract  for  the  last  four  years;  that  the  first  year 
he  cultivated  30  or  40  arpents  of  it.  When  witness  and 
defendant  called  upon  the  Register  and  applied  for  the  pre- 
emptive right  to  the  tract,  they  were  told  by  the  Register  that 
he  could  not  then  find  the  plats  of  land  on  the  bayou  Tigre, 
and  he  requested  defendant  to  obtain  the  necessary  sur- 
veys.    Afterwards  witness  and  the  defendant  called  on  the 
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Wa^Ts^H  I>i»  Rccistci*  in  rclatioD  to  this  tract,  and  he  informed  t'lem  it 

SejUimber,  1633.  ^  ^ 

s  had  in  the  interval  been  purchased  by  the  plaintiff. 

The  plaintitf  had  Judgment  and  the  defendant  appealed. 


PoRTER>  J.  delivered  the  opinion  of  the  Court. 


This  is  a  petitory  action.  The  plaintiff*  claims  the  premises 
in  virtue  of  a  purchiosc  from  the  United  States.  The  defend- 
ant contests  the  legality  of  it,  and  avers  that  the  title  so 
conveyed  should  enure  to  his  benefit:  that  the  plaintiff  never 
did  comply  with  the  requisitions  of  the  act  of  Congress  to 
entitle  him  to  a  pre-emption;  but  that  on  the  contrary,  be, 
the  defendant,  did,  on  the  premises  in  question. 

The  Court  of  the  first  instance  gave  judgment  for  tho 
plaintiff^  and  the  defendant  appealed. 

Both  the  parties  were  applicants  for  the  land  before  the 
Register,  at  the  time  he  permitted  the  plaintiff  to  become  the 
ttoT^wi^pX  pii'^chaser.  Whether  this  decision  was  made  on  a  comparison 
e^ii!^^ratf!iStor  o^  ^^^  proof  of  the  respective  pretensions  of  the  claimants, 
iiHu^d'^^'st.Sj  the  record  before  us  does  not  afford  satisfactory  proof.  Be 
"rmito  ^<^^9t  the  fact»  h(.W3vcr,  as  it  may,  the  case  does  not  in  any  import- 
his  udi  uu4«r  ant  respect  diffjr,  and  cannot  be  satisfactorily  distinguished 
will  not  be  dw-  frjm  that  of  H^virvs  hrirs  v.  fVcic/u  r  pori2d  in  4- A  La.  R  ports^ 

turbed,  although  ^  ^      ^  r         ^ 

the  evidence  <to|-«  page  547;  and  we  refer  to  that  case  for  the  reasons  on  which 
£<to*  ^'brtiw  ^®  think  the  plaintiff  should  recover. 

tien     to     have 
boen  onade  by  a 

Si^^'S^heir  !^      It  is,  therefore,  adjudged  and  decreed  that  the  judgment  of 
iC£^  prMta.  ^^  District  Court  be  affirmed  with  costs. 
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WCSTKAM  DV 
atpUmbiT^  1833. 

IVE9  VS.  EASTIN.  ivks 


▲VFIAli  FBOH  THS  COORT    OF    THS    FIFTH    OI8TRTCT,    TBI    JUDOB    OF  THB 

SIXTH   PRXnDIMO. 

< 

A  promiae  Uy  the  dnwor  to  p«y  a  bill  of  exchange,  after  he  was  YerbttUj 
notified  of  the  drawee's  refosal  to  pay  it,  is  a  waivec  of  his  right  to  protest 
•ad  BOtice  in  the  usual  form. 

Where  a  suit  was  brought  on  a  bill  of  exchange^  and  the  defendant  and  draw- 
er was  not  charged  in  the  petition,  upon  his  promise  to  pay  after  presents 
ment  of  the  bill  to  and  refusal  of  pavmeot  by  the  drawee;  and  where  eigb* 
teen  months  before  the  trial  tho  defendant  was  apprised  that  he  would 
be  ciiarged  on  that  ground,  by  a  deposit  on  which  was  taken :  held  that 
evideoce  of  such  promise  was  admissible,  although  objected  to  on  the  trial. 

The  plaiotitr  sought  to  recover  ia  this  action  the  sum  of 
three  hundred  thirty-five  dollars  and  eleven  cents,  of  which 
he  alleged  that  one  hundred  ninety-three  dollars  and  ten 
cents  became  due  to  him  by  an  order  or  draft  drawn  by  the 
late  E.  S.  Hall,  as  a  partner  in  the  commercial  firm  of  H« 
Eastin  &  Co.,  on  the  tirm  of  Stewarts  &  Eastin  of  New 
Orleans,  who  on  presentment  refused  to  pay  it.  The  bal« 
ance  was  claimc^d  on  account  for  freight  of  merchandise 
shipped  by  U.  Eastin  &  Co.,  on  the  plain tiff^s  steam  boat 
Lsi  Fayette.  The  defendant  is  sued  as  the  surviving  partner 
of  H.  Eastin  &  Co.  The  petition  contains  no  allegation 
that  the  draft  had  been  protested,  or  that  the  defendant  was 
charged  on  a  promise  made  since  its  dishonor. 

The  defendant  pleaded  the  general  denial.  He  admitted 
die  shipment  of  the  merchandise  as  stated  by  the  plaintiff, 
and  averred  that  the  delivery  of  it  at  its  place  of  destination 
was  delayed  for  a  long  period,  contrary  to  express  agreement, 
and  the  prevailing  custom  and  usage  in  such  cases;  that 
during  the  interval  of  that  unusual  delay,  the  prices  of  the 
merchaadiBe  had  greatly  fallen,  whereby  the  defendant  sufr^ 
tsined  in  damage  the  sum  of  three  hundred  and  fifty  dolUrs. 


14  CASES  IN  THE  SUPREME  COURT 

WisTKRir  Di8      The  trial  took  place  in  May,  1833.      It  was  proved  that 

oBpttHuurf  1833. 

■■  I  =  the  draft  was  drawn  as  alleged  in  the  petition,  presented  to 

'^'  the  drawees,  and  payment  by  them  was  refused;  that  after 
BAfTiN.  their  refusal,  Hall  promised  to  pay  the  draft.  It  was  also 
proved,  by  the  then  clerk  of  the  La  Fayette,  that  she  was 
detained  at  Plaquemine  for  a  considerable  period  by  the  low 
stage  of  the  water,  and  a  short  time  longer  in  undergoing 
repairs ;  and  that  a  quantity  of  deer  skins,  forming  a  part  of  the 
freight,  were  on  their  arrival  in  New-Orleans,  greatly  worm- 
eaten  and  damaged,  to  the  amount  of  fifty  per  centum  of 
their  value^  Whether  this  depreciation  in  value  occurred  . 
while  the  skins  were  on  the  steam  boat,  or  previously,  did 
not  clearly  appear  in  evidence. 

The  petition  was  filed  on  the  12th  of  April,  1831.  On  the 
30th  of  the  following  September,  the  plaintifi'  obtained  a 
commission  under  which  the  testimony  of  witnesses  residing 
in  the  parish  of  St.  Martin,  was  soon  after  taken.  In  one 
of  the  plaintiff's  interrogatories,  he  questions  the  witness 
in  relation  to  the  presentment  of  the  draft  to  the  drawees, 
their  refusal  to  pay  it,  and  the  subsequent  promise  of 
payment  by  Hall. 

Judgment  was  rendered  for  the  plaintiff  for  two  hundred 
seventy-five  dollars  and  forty-on  cents,  with  interest  thereon 
from  the  day  of  judicial  demand,  until  final  payment. 

The  defendant  appealed. 

Crow^  for  plaintiff  and  appellee. 

1.  It  is  not  necessary  to  protest  an  inland  bill  of  exchange 
or  promissory  note,  in  order  to  bind  the  drawer  in  favor  of 
thfe  payee.     2  Starkie^  265.     6  Wheaton^  146. 

2.  In  this  case,  the  drawer  promised  to  pay  the  bill  of 
exchange  sued  on  after  its  dishonor,  which  is  a  waiver  of 
protest  and  notice. 

3.  The  plaintiffs,  have  a  right  to  recover  on  the  subse- 
quent promise,  without  an  allegation  of  such  promise,  or  of 
the  delivery  of  notice;  but  solely  on  the  responsibility  of  the 
drawer,  in  making  the  bill.  ChiUy  on  Bills,  280.  Ed.  of  1821. 

Voorhiesj  contra^  contended  that: 


OF  THE  STATE  OF  LOUISIANA.  15 


1.  Protest    and  notice  were  necessary    to   the    drawer  Westerh  Dm 

''  Septemkett  1638. 

of  the   bill,  in  order  to    charge   him   after  its  dishonor.  ====s5a= 
Polhier  traite  du  com.  46.      2  Martin's  JV.  S.  541.      3  Kent        '^" 
Com.  108,  113.    3  Martin's  JV.  S.  403.      12  Martin,  177.      2      *^"»- 
Martin's  Jf.  S.  541. 

2.  The  proof  and  allegations  must  agree.  There  is  no 
allegation  of  notice  or  of  the  subsequent  promise  topaj  after 
the  dishonor  of  the  bill,  set  forth  in  the  pleadings,  conse- 
quently no  recov^erj  can  be  had.     12  Martin,  177. 

3.  Credits  were  proven  below  which  were  not  allowed  by 
the  district  judge,  but  which  the  evidence  in  the  record  will 
show,  and  which  we  claim  in  this  court. 

Porter  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  surviving  partner  of  a  com* 
mercial  firm.  The  petition  charges,  that  the  partnership 
drew  an  order,  or  an  inland  bill  of  exchange,  on  a  mercantile 
house  in  New-Orleans,  which  was  not  accepted  or  paid  by 
the  drawees;  and  further,  that  the  firm  owed  the  plaintifis 
for  the  freight  of  certain  merchandise,  shipped  on  board  a 
steam  boat,  of  which  he  was  the  proprietor. 

The  answer  puts  at  issue  the  facts  alleged  in  the  petition, 
and  also  contains  a  plea,  that  the  goods  shipped  on  board  the 
steam  boat,  were  improperly  detained  an  unusual  length  of 
time  by  the  plaintiffs,  and  owing  to  the  delay,  the  defendant 
sustained  a  serious  loss;  the  value  of  the  merchandise  having 
depreciated  between  the  time  when  it  should  have  reached 
its  destination,  and  that  in  which  it  was  actually  delivered. 

The  court  gave  judgment  in  favor  of  the  plaintifif,  though 
for  a  less  amount  than  that  claimed  in  the  petition. 

The  defendant  appealed. 

'And  he  here  contends  the  judgment  below  should  be 
reversed. 

I.  Because  no  notice  of  the  dishonor  of  the  bill  was  given 
to  the  drawers. 

II.  The  court  erred  in  receiving  testimony  to  cure  the 
want  of  notice. 


16  CASES  IN  THE  SUPREME  COURT 

WxsTERirDn      HL  And  it  erred,  in  not  allowing  the  defendant  till  the 

StpUwA^r,  1633.  .     , 

credits  be  had  oifercd  and  proved  against  the  claims  of  the 

'^"        petitioners. 

KASTn.  In  discussing  the  subject  of  want  of  notice,  the  counsel 

have  gone  somewhat  at  length  ioto  the  question  as  to  the 

necessity  of  protest  on  inland  bills  of  exchange.      It  has 

been  contended  on  one  side,  that  no  other  evidence  can  be 

necessary  of  demand  and  refusal  to  accept  or  paj;  and  on 

the  other,  that  the  doctrine  relied  on,  is  solclj  applicable  to 

foreign  bills  of  exchange.     We  have  not  found  it  necessary 

A  pramue  hj  to  form  an  opinion  on  this  point,  for,  admitting  the  objection 

a  baioTuciMSfffl  well  taken,   there  is  evidence  that  the  defect   (if  it  be  one) 

bally  notified  of  was  waivcd*    One  of  the  partners  promised  lo  pay  the  drufl, 

tlMi  drawee'*   re-       .         ,  ./-      .     i  i         ,  i       .        i-         •  . 

Auaito  pay  it,  i«  after  hc  was  notincd  that  the  drawees  had  refused  to  do  so* 

a   waiver  of  hia 

rifht  to  procMt      Jt  was  howcvcr  urecd  that  this  testimony  should  not  have 

and  notice  ia  the  °  *' 

usual rono.         hteB  rcccived,  as  the  allegations  in  the  petition  did  not 
charge  responsibility  on  that  ground.      What  weight  this 
objection  would  be  entitled  to  in  a  case  diifcrently  circum- 
stanced from  the  present  one,  we  need  not  say.     Here  it 
wiTbi^ght  o?a  appears  depositions  were  taken  eighteen  months  before  the 
ud^the^defei^I  tHul,  and  by  these  the  defendant  was  apprised  that  liabilitj 
WW  ^  chnrfed  would  bc  attempted   to  be  fixed  on  him  on  that  ground. 

In    die    pHitioo,  ^^ 

upon  his  prouiiM  The  casc  comes  completed  within  those  of  Ory  vs.  fVinUr* 

to  pay  after  pr»-  ^  ^  "  ' 

Si"towJdreftiMj  *^^  Ralson  VS.  Barclay^  already  decided  in  this  court.  4 
^he  ffJ^ee"!  alld  ^*  ^*  ^3.  6  MuHins  RifoHs,  O.  S.  649. 
moatha^fo)!!the  ^^  attempt  has  been  made  to  show  that  the  judgment 
v!t'wM%ppr1^  below  is  erroneous,  in  not  making  certain  deductions  from 
charged  un  thut  tho  plaintifT^s  jiccount,  for  freig'it.  The  deduction  is  claim* 
•itioo  which  waa  cd  I  rlncioally  on  an  allcK-d  loss  in   the  non-delivery  of  the 

takpo.  held    that  i  r       J  O  J  ^ 

evidence  j)rHuch  cottou  in  the  regular  delay,  and  in  damage  sustained  by  the 
S!je!!t«ito<irt£  merchandise  after  it  was  shipped.  But  the  evidence  has 
^'^  not  satisfied  us  that  there  was  any  unnecessary  detention  of 

the  merchandise,  on  the  part  of  the  plaintiff,  or  that  the  dam* 

age  accrued  through  his  mal-feasancc. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed,  with  coats. 
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MUDD  v$,  STILLE'S  HEIRS. 

▲PFBAL  FROM  THE  COURt  Or  PROBATES  FOR  TBS  PARIfR  OF  ST.  LANDRT. 

The  heir  is  liable  only  for  his  virile  share  of  his  ancestor's  debt,  though  an 
admiaistrator  has  been  appointed,  and  the  acceptance  of  the  succession  has 
been  unconditional. 

la  an  action  against  the  administrator  of  a  succession,  founded  on  a  claim 
for  the  interest  stipulated  in  the  intestate's  obligatioui  legal  interest  will  be 
added,  as  upon  other  claims  against  the  estate. 

A  real  tender  cannot  be  made  so  as  to  stop  interest,  unless  the  legal  formalities 
are  pursued :  thus,  a  tender  to  the  plaintiflTs  attorney  at  law,  is  insufficient. 

In  October,  1823,  M<'irgaret  C.  Stillc  and  Fernando 
Gajoso,  promised  to  pay  Theodore  Mudd,  or  order,  the  sum 
of  ^4^000  in  ten  jears,  with  ten  per  centum  interest,  from  the 
1st  of  April  until  final  payment;  the  interest  to  be  paid 
annualij.  On  the  I8th  of  January,  1828,  the  note  was 
endorsed  over  to  the  plaintiff.  In  May,  1829,  Madam  Stille 
died,  and  James  Stille  was  appointed  the  administrator  of  her 
estate. 

This  action  was  brought  against  the  administrator  to 
recover  four  hundred  dollars,  the  conventional  interest  which 
had  accrued  on  the  principal  of  the  note,  from  the  first 
of  April,  1831,  to  the  first  of  April,  1832,  together  with  legal 
interest  on  that  sum,  from  the  first  of  April,  1832,  until  final 
payment. 

To  this  claim  the  administrator  excepted,  that  he  had 
rendered  his  account  to  the  heirs  of  the  intestate;  that  the 
year  of  his  appointment  had  expired;  that  he  no  longer  had 
the  capacity  to  defend  the  suit,  and  that  the  heirs  alone 
could  have  been  properly  sued.  He  pleaded  the  general 
denial;  a  tender  of  the  amount  due,  and  denied  the  right  of 
the  plaintiff  to  claim  interest  on  the  four  hundred  dollars. 

Afterwards,  and  previously  to  the  trial,  the  defendant  died, 
and  on  bis  death  being  suggested  on  the  record,  the  action 
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Wk8t*bhDu  y^^g  ordered  to  be  revived  again!  t  the  heirs  of  Madam  Stille 

Stftember,  \BaZ. ,    ,  .  ,       ,        ,     ,    .v     .    •_     _ 


MUDD 

VS. 

ILL] 

HEliU. 


=  They  appeared,  denied  the  debt,  and  pleaded  that  in  no 

event  could  they  be  liable  for  more  than  their  virile  portions. 

stillb'8      ipjjgy  denied  the  plaintiflPs  right  to  his  claim  of  interest  upon 

interest. 

The  judge  of  probates  rendered  a  judgment  condemning 
the  heirs  to  the  payment  in  solido,  of  the  amount  claimed  in 
the  petition.     The  defendants  appealed. 

Martin  J.,  delivered  the  opinion  of  the  court. 

The  defendants  and  appellants  complain  of  the  judgment 
of  the  Court  of  Probates,  urging  that  it  erroneously  charged 
them,  jointly  and  severally^  for  a  debt  of  their  ancestor,  and 
with  interest  on  interest. 

On  the  first  point  we  have  most  positive  legislative 
provision  in  our  code,  that  heirs  are  liable  only  for  the  part 
which  they  have  in  the  succession.  La.  Code  1376,  2107: 
and  this  is  the  case,  even  where  they  have  made  no  inven- 
tory, 1374.  The  plaintiff  has  referred  us  to  the  articles  98*2, 
983,  984,  1332  of  the  La.  Code,  none  of  which  supports  the 
position  he  contends  for:  he,  however,  contended  that  a  par- 
ticular circumstance,  takes  the  present  case  out  of  the  general 
rule,  2.  e.  that  an  administrator  of  the  estate  was  appointed, 
against  whom  suit  was  brought,  but  before  its  termination  he 
died.  Whether  the  heirs  of  the  administrator  be  liable  for 
his  conduct  in  the  administration,  need  not  be  enquired  into, 
for  the  suit  was  not  revived  against  the  present  defendants 
in  that  capacity,  nor  are  they  charged  as  such. 
iTieheirbiu-      Qu  the  general  question  whether  the  heirs'  liability  is 

MuatOT?*  debi!^"^''®^^^*^  by  the  appointment  of  an  administrator,  we  are 

^£i:fi:n  satisfied  it  is  not. 

Si^SiSi'^cJrf     11-  As  to  the  second  point,  the  Code  of  Practice,  989, 

been  uncoodi-  providcs  that  crcQitors  of  cstatcs  administered  by  curators, 
executors,  administrators,  &c.,  shall  receive  interest  from  the 
death  of  the  debtor,  if  the  debt  was  due  at  that  time,  other- 
wise from  the  time  it  falls  due.  This  suit  was  commenced 
against  an  administrator  by  a  creditor. 
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It  is  attempted  to  take  the  case  out  of  the  rule,  because  Wksterit  Dm 

^  '  September,  1833. 


suit  is  brought  for  one  year's  interest  on  a  sum  due  by  a 
contract,  in  which  the  interest  was  stipulated  to  be  paid  ^^ 

annually,  and  it  is  urged  on  the  opposite  side,  that  interest     •tii.i.e'* 
cannot  be  stipulated  on  interest.     La.  Code,  1934.     This  is 
true,  no  such  stipulation  was  made,  but  according  to  the 
stipulation,  a  suit  for  a  year's  interest  might  be  maintained 
at  the  end  of  every  year.     By  the  laws  of  Spain  a  contract  JjgJ^he^^jJl 
stipulating  for  interest  on  interest  was  prohibited,  but  if  the  jf^^J^^foSn'ded 
interest  was  assumed  distinctly  from  the  principal,  according  to  ?aierelrt™tfptti«! 

.•I.*  ji**  »  m      »     a  a  11  1  I.  cd  in  tho    lutes'- 

a  stipulation  authorising  it,  interest  was  allowed  on  such  tat«'8  ouigatioo, 
interest.     Curia  Phil.  Interest,  29.  bewiticij.aaupon 

other   claimc    a- 

It  has  been  contended  that  interest  ought  not  to  have  been  if«"n«t  *•  ««tirte- 
allowed,  because  a  tender  was  made  to  the  attorney  of  the 
plaintiff.     But  this  tender  was  not  made  to  the  person,  nor  cRnnot*bo '^SJ 
in  the  manner  prescribed  by  law,  to  constitute  a  real  tender,  terelt/unieu^the 
and  none  other  has  the  efiect  of  stopping  the  interest.     Code  arepunuod:  thu* 

*■'■       ^  a  tender  to   tho 

of  Practice,  606,  615.  piaintir.  attor. 

•^  '  '  ney    at   law,    in 

inauffleient. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendants 
in  the  following  proportions,  viz:  From  Ferdinand  Gayoso, 
sixty-eight  dollars  fifty-seven  cents;  from  Joshua  Baker,  tutor 
to  Anthony  Baker,  Margaret  Baker  and  Caroline  Baker, 
eighty-two  dollars  eighty-five  cents;  from  Caroline  Brunson, 
eighty-two  dollars  eighty-five  cents;  from  Edward  Stille, 
eighty-two  dollars  eighty-five  cents;  and  from  Joshua  Baker, 
tutor  to  Saul  Stille,  eighty-two  dollars  eighty-five  cents,  with 
interest  on  the  respective  sums  aforesaid,  from  the  1st  April, 
1832,  until  paid,  with  costs  in  the  court  below.  Those  of 
appeal  to  be  paid  by  the  plaintiff. 
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Westbrn  Dn 

9ipumher,issa,  M'CARTY  M.  MONTET. 

M'CABTf 

MQIITftT.         ^''•^''    ""***    '"'■*    COURT    OF    THE    FIFTH    DISTRICT,    THE  JUDGE  OF  THE 

SIXTH   FRESIDIffG. 

A  receipt  for  a  promiisory  note  given  by  the  endorsee  to  the  eodorBer, 
itating  that  on  payment  of  the  note  the  endorsee  is  to  retain  a  specified 
lain  and  to  pay  the  balance  to  the  endorser,  does  not  change  the  obligation 
of  the  endorser,  though  it  Is  evidence  that  on  payment  of  the  note  the 
endorsee  u  liable  to  the  endorser  for  that  balance* 

This  action  was  instituted  f  gainst  the  defendant  as 
endorser  of  the  following  promissory  note:  "La  Fayette, 9th 
January,  1831.  In  all  the  month  of  March,  1832, 1  promise 
to  pay  to  order  of  Pierre  Montet,  the  sum  of  one  thousand 
dollars,  if  not  paid  when  due,  to  bear  ten  per  cent,  per 
annum  interest  from  that  time  until  paid.     Value  received. 

^Witness.    B  tptiste  Mortola,  Jean  Langlin. 

^Signed)  Alphonse  Bouquet,  Adelaide  Le  Blanc,  security.*^ 

It  was  paraphed  ne  varietur  by  the  judge,  and  endorsed 
^Pay  Robert  M cCarty  or  order.    Witness  Joseph  Baker. 

"Pierre  Paul  Montet, 
his  ^  mark.^ 

Payment  of  this  note  was  demanded  at  the  house  of  the 
drawer,  Bouquet,  of  his  wife  in  his  absence,  and  payment 
thereof  being  refused,  the  note  was  protested  and  notice 
given  to  the  drawer's  wife,  Adelaide  Le  Blanc,  and  to  the 
endorsee 

The  defendant  pleaded  that  he  had  been  induced  to  en* 
dorse  the  note  sued  on  through  the  fraud  of  Jthe  plaintiff; 
that  it  was  agreed  there  should  be  no  recourse  against  him 
in  case  he  endorsed  the  paper.  He  claimed  $400  of  the 
sam  due  on  the  note  as  belonging  to  him,  which  he  had  ap 
pointed  the  plaintiff  as  his  agent  to  collect,  and  which  the 
plaintiff  had  neglected  to  collect  of  the  drawer. 

On  the  trial  all  the  signatures  to  the  note  were  admitted, 
and  it  appeared  in  evidence,  that  after  the  plaintiff's  agent 


OF  THE  STATE  OP  LOUISIANA.  21 

had  refused  the  defendant's  endorsement  without  recourse,  Westkrh  Dw 

September,  1833. 

the  defendant  gave  his  absolute  endorsement.  i  == 

On  the  15th  of  March,  1832,  the  drawer  sued  his  creditors      "'^J.''" 
and  filed  his  bilan.     A  meeting  of  his  creditors  took  place,  and      moktit. 
the  cession  was  accepted.     The  proceedings  were  afterwards 
homologatoil  and  the  insolvent's   person  discharged  from 
arrest. 

The  defendant  produced  plaintiiTs  receipt  of  the  note, 
dated  at  St.  Mary,  24th  January,  1832,  stating  that  plaintiff 
was  to  retain  $600  of  the  $1000  to  be  collected,  and  give  to 
the  defendant  or  to  the  holder  of  the  receipt  the  balance. 

Judgment  was  rendered  for  the  plaintiff  for  $600  with 
10  per  cent,  interest  from  the  date  of  the  protest  until 
payment. 

The  defendant  appealed. 

Lewis,  for  plaintiff  and  appellee. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  defendant  sued  as  endorser,  urged  that  he  en- 
dorsed with  an  understanding  between  the  plaintiff  and 
himself,  that  an  assignment  of  the  note  was  all  that  was 
intended,  without  any  liability  in  case  of  non-payment.  And 
further  that  by  a  counter  letter  this  was  acknowledged,  and 
the  defendant  and  endorser  retained  a  claim  of  $400  on  the 
proceeds  of  the  note,  which  was  for  $1000,  the  assignment 
being  for  the  sole  purpose  of  paying  a  sum  of  $600  to  the 
plaintiff  on  the  price  of  a  slave  purchased  by  him  from  the 
defendant. 

The  plaintiff  had  judgment  for  $600  with  interest  at  10 
per  cent,  from  the  day  of  payment  of  the  note,  costs  of 
protest,  &c.     The  defendant  appealed. 

What  is  called  a  counter  case  is  the  receipt  of  the  plaintiff 
for  the  note,  which  concludes  with  the  following  expres- 
sions, after  the  conclusion  of  the  note.  *^Which,  when  col- 
lected,  I  am  to  keep  out  of  said  note  the  sum  of  $600,  and  to 
pay  the  balance  over  to  said  Montet  or  the  holder  of  this 
receipt." 
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Wrstsiw  Dis      ^  clo  e   examination  of  the  evidence  has  satisfied  us  that 
======  the  district  judge  did  not  err  in  concluding  that  the  defen- 

iM.  dant  has  entirely  failed  in  establishing  the  understanding 

RXR  HusBAKD.  ^jji^h  he   allcges  to  have   existed  between  him  and   the 
plaintifif. 

The  receipt  or  counter  letter  does  not  appear  to  have  been 
made  with  any  other  intention  than  that  of  preserving  to 
the  defendant  a  claim  for  $400  on  the  proceeds  of  the  note 
after  they  came  to  the  plaintiff^s  hands.  The  note  was  for 
j^lOOO,  and  the  transfer  was  made  to  serve  the  payment  of 
A  receipt  for  a  $600  to  the  plaintiff.     This  changed  notliing  as  to  the  nature 

promiaaory   note,      «       ,  «=»  o 

ciren  by  the  en-  of   the    coutract    of    endorsement    which  transferred    the 

dorsee  lo  the  en- 

fh«SnWmento*f  ^®^^'^^^'^*'''  ^holc  right  to  the  note  to  the  plaintiff,  with  the 
do*r«SM8t?retS?n  ^''^^^^^y  *^S^^  obligation  in  the  endorsee  and  endorser. 
tnd'topay the*b™  The  receipt  or  counter  letter  is  however  evidence  of  the 
dmler,  does  n^  partlcs^  intention,  that  for  $400  or  two-fifths  of  the  proceeds 

Sation  of  the  en-  of  the  uotc,  whcu  collcctcd,  the  plaintiff  was  to  account  to, 
orser,  though  it  /•  i  •• 

ia  eiridenci'  that  or  bc  the  trustcc  of  his  cndorscr. 

on  payment  of  the 

Souibi^*  *"h**"**  Interest  after  the  day  of  payment,  as  the  accessary  of  the 
baSSo/"  ^  d«*>*  partook  of  its  nature.     For  two  fifths  of  it,  the  plaintiff 

was  the  defendant's  trustee.     Of  the  other  three  he  was  the 

absolute  owner  under  the  endorsement. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 


FOSTER  vs.  HER  HUSBAND. 

APPXAL  FAOM  THE  COORT  OF  THE  FIFTH  DISTRICT,  THE  JUDGE  OF  THE 

SEVENTH  PRESIDING. 

In  an  action  by  the  wife  against  her  husband,  judgment  for  the  plaintiff  and 
appeal  taken  by  intervenors,  the  creditors  of  the  defendant,  the  Supreme 
Court  refused  to  listen  to  the  plaintiff's  prayer  to  amend  the  judgment  by 
enlarging  the  amount ;  the  defendant  not  having  complained  of  it.    . 
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tVliere  a  wife  sells  land  belonging  to  her  parapbernal  estate,  and  in  the  Western  Dif 

Septemher^  18S3. 
notarial  act  of  sale,  acknowledges  the  receipt  of  the  money,  she  cannot  ■ 


foster 
vs. 
receipt  her  husbaitd. 


afterwards  deny  that  she  received  it,  although  she  may  waive  the  actual 


In  sach  a  sale  the  wife  may  show  that  in  pursuance  of  an  agreement  between 
herself  and  her  husband,  the  money  was  actually  paid  to  her  husband,  or 
actaally  passed  through  his  hands  in  consequence  of  a  transfer  of  the  land 
by  her  vendee,  and  a  subsequent  sale. 

A  vendor,  having  acknowledged  the  receipt  of  the  price,  may  allege  that  he 
never  touched  it,  but  that  it  passed  eo  itutanti  into  the  hands  of  a  third 
person  for  his  use  and  benefit. 

If  the  sale  of  paraphernal  property  be  made  on  a  credit,  the  wife's  right  of 
mortgage  attaches  only  from  the  date  of  the  receipt  of  the  money  and  for 
the  amount  received. 

In  this  action  the  wife  sued  her  hushand  to  obtain  a 
separation  of  property  and  for  the  recovery  of  her  dotal 
and  paraphernal  effects.  She  claimed  of  the  defendant 
the  sum  of  fourteen  thousand  one  hundred  and  eighty- 
three  dollars  and  eighty-four  cents,  as  the  amount  of  effects 
which  she  brought  in  marriage,  in  various  articles  of  property 
inherited  by  her  and  received  by  the  defendant  as  the 
administrator  of  her  estate. 

Amongotherthingsshe  inherited  one-eighth  part  of  fifty-five 
arpents  of  land  on  both  sides  of  bayou  Teche.  She  sold  her 
share  of  this  tract  to  her  brother,  Louis  Demaret,  by  public 
act,  dated  March  17,  1824.  In  this  act  she  acknowledges  that 
she  had  received  **seven  thousand  dollars,  cash  in  hand,  paid 
by  the  said  L.  Demaret  to  her,"  in  consideration  of  the  sale. 
In  the  following  year  Demaret  sold  this  share  to  the  defend- 
ant for  seven  thousand  five  hundred  dollars.  In  1829  the 
defendant  sold  nine  arpents,  including  the  tract  inherited  by 
the  plaintiff,  consisting  of  six  arpents  and  seven-eighths,  to  one 
Kaigler,  for  twelve  thousand  four  hundred  and  fifty  dollars. 

The  plaintiff  avers  that  the  sale  from  her  with  her 
husband's  consent,  to  Demaret,  in  1824,  was  not  ^a  real 
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Wkstern  Di8  transaction ;"   that  she   never  received  the  money  as  she 


VS. 
HSR  BUSBAND 


acknowledged,  nor  does  she  heUeve  her  husband  did;  that 
the  two  acts  of  sale  and  re-sale,  were  intended  to  divest  her 
*  of  her  apparent  legal  title,  and  to  invest  the  defendant  with 
the  legal  title  to  enable  him  to  dispose  of  the  land.  She 
now  claims  the  sum  of  ten  thousand  dollars  as  her  portion  of 
the  proceeds  of  the  nine  arpents  of  land  sold  to  Kaigler,  or 
should  that  sum  not  be  allowed,  she  claims  seven  thousand 
dollars. 

To  the  petition  of  the  plaintiff,  her  husband  filed  his 
answer,  substantially  admitting  its  allegations. 

W.  A.  Gasquct,  &  Co.  and  Goble  &  Thomas,  intervened, 
opposed  the  wife^s  claim,  and  required  of  her  strict  proof  of  it. 

L,  Demarety  the  brother  of  the  plaintiff,  testified,  that  the 
sale  of  land,  dated  17th  March,  1824,  by  plaintiff  and 
defendant  to  witness,  was  not  a  real  transaction,  but  was 
intended  to  be  made  in  anticipation  of  a  law  which  it  waa 
then  expected  the  legislature  would  soon  pass,  prohibiting 
the  husband  from  disposing  of  his  wife^s  property.  Defendant 
requested  the  witness  to  accept  the  sale  with  this  view.  No 
money  was  paid.  The  defendant  had  the  administration  of 
the  whole  estate  of  the  plaintiff. 

The  judge,  a  guo^  allowed  seven  thousand  dollars  as  the 
price  of  the  sale  from  the  plaintiff  to  her  brother,  on  the 
ground  that  it  passed  to  the  defendant;  and  decreed  to  the 
plaintiff  the  total  sum  of  nine  thousand  eight  hundred  and 
fifty  dollars,  with  legal  interest  and  mortgage.  The  mortgage 
for  the  seven  thousand  dollars  was  to  take  effect  from  March, 
1824,  the  date  of  the  sale  from  her  to  her  brother. 

The  Intervenors  appealed.  The  plaintiff  and  appellee 
prayed  to  have  the  judgment  amended,  so  as  to  allow  her 
whole  claim,  as  set  forth  in  her  petition. 

Lewisy  for  plaintiff  and  appellee. 

BrownsoHj  for  intervenors  and  appellants. 

1.  The  parol  testimony  offered  to  prove  that  the  pric^  of 
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the  land  was  paid  to  Foster,  in  direct  opposition  to  the  act  of^^^^^ 
sale  to  which  she  was  a  party,  and  in  which  she  acknow-  ""' 

ledges  to  have  received  it,  is  inadmissible.     La.  Code,  2356.         ^,, 
1  Mar.  JV.  S.  451,  454.     6  Mar.  JV.  S.  206,  208,  445.  ="  HUiSAiiD. 

2.  If  this  testimony  is  not  admissible,  then  there  is  no  proof 
that  the  money  was  paid  to  the  husband.  She  alleges  in  her 
petition,  that  she  does  not  believe  any  money  was  paid  to 
him,  as  the  act  of  sale  was  simulated.  If  there  is  no  proof 
of  payment,  the  presumption  is  against  any  money  being 
paid.     Febreroj  Add* part  I,  cap*  4,  S.  1.  JV6.  II. 

3.  The  husband  is  only  responsible  for  as  much  as  it  is 
proven  he  has  received,  and  no  more.     Ibid. 

4.  The  husband  being  only  bound  for  what  is  actually 
delivered  to  him,  in  cases  of  doubt  whether  any  thing  was 
delivered,  the  presumption  of  law  is  ag^iinst  the  wife.  Ftbrero, 
Add.  part  2,  lib.  L  cap.  3,  sec.  I. 

5.  Proof  of  the  general  administration  is  not  su£Scient  to 
charge  the  husband,  because  it  would  be  equivalent  to  dis- 
pensing with  the  proof  of  delivery,  and  because  such  evi- 
dence does  not  prove  the  exact  sums  which  have  passed  into 
the  hands  of  the  husband.  It  would  be  a  connivance  between 
husband  and  wife,  where  their  interests  would  prompt  them 
most  strongly  to  practice  frauds  upon  creditors.  They  might 
in  this  way,  swell  up  the  claims  of  the  wife  to  an  amoun 
greatly  beyond  real  rights  and  just  claims. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  a  separation  of  property,  and  the  creditors 
of  the  husband  are  appellants  from  that  part  of  the  judgment 
by  which  the  husband  is  charged  with  the  price  of  a  tract  of 
land,  theretofore  the  property  of  his  wife,  which  is  alleged 
to  have  come  to  his  hands  in  the  administration  of  her 
paraphernal  property. 

The  plaintiff  and  appellee  has  prayed  an  amendment  of 
the  judgment,  on  the  allegation  that  it  is  for  a  less  sum  than  the  ^fe  H^"^ 
she  is  entitled  to.     As  she  did  not  appeal,  and  her  husband  J^^cmii  for  tiM 
does  not  complain  of  the  judgment,  and  he  is  not,  conse- p~i«^«>»yM- 

4 
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yjJUJJJ^j^  quently,  before  us,  we  cannot  listen  to  an  application  to 
======  increase  the  amount  which  he  was  condemned  to  pay. 

ff9.  The  appellants  urge  that  the  first  judge  erred  in  charging 

BKR  HusBAKD.  ^^e  husband  with  the  price  of  the  land,  because  by  ttie 

,  creditora  of  the  notarial  act,  which  is  the  evidence  of  the  sale,  it  appears  the 

defendanMha  Stt-  ^'^ 

{Mine  Court  re-  prico  was  rcccived  by  the  wife. 

AiMd  to  listen  to  ^  *^ 

wiyer  to'ISSiTd  ^^  *^®  P^*"*  ^^  ^^^  ^^^^  ^^  *^  contended,  that  the  sale,  the 
SJjjilSJ'thi  a^  ^^*  ^^  which  is  produced,  was  a  simulated  one;  that  if  she 
SndeAt  not^  hav'  he  uot  allowed,  she  can  prove  the  simulation  and  deny  that 
a?it.  "^"'^  she  received  the  money;  there  is  sufficient  evidence  that  it 
afterwards  came  to  his  hands* 

The  facts  of  the  case  are,  that  in  the  year  1834,  appre- 
hensions being  entertained  that  an  act  of  the  legislature  was 
to  be  passed  to  prevent  married  women  from  selling  their 
lands,  and  the  husband  and  wife  being  desirous  to  preserve 
the  means  of  disposing  of  the  tract,  they  joined  in  a  convey- 
ance of  it  to  her  brother:  that  on  the  rejection  of  the  bill  by 
Where  a  wife  ^^^  legislature,  the  brother  re-conveyed ,  the  tract  to   the 
inf  to  her  i^ral  husband,  who  afterwards  disposed  of  it.     In  the  act  of  sale 
aadintheoMlirid  cxecuted  before  a  notary,  by  the  husband  and  wife  to  the 

act  of  aale,   ac- 
knowledges   the  brother,  the  price  is  stated  to  have  been  paid  to  her. 

receipt     of    the 

StOTitda^Ten**  On  thcse  facts,  we  arc  of  opinion  that  the  plaintiff  cannot 
!5**iaS'«Ijr*Ito  ^®°y  *^^*  ^^^  ^^^'^^^'^^  th^  money;  although  she  may  have 
SSa/ISSSpt.**^  wanted  the  actual  receipt  of  it  from  her  brother,  and  been 
the"  wSfe  *  *!f*  satisfied  with  his  promises  to  pay  the  price  or  re-convey 
rauc^of  \f "fl  *^^  ^^^^  ^^  ^^^  husband,  but  nothing  prevents  her  from 
twmn  heraeifuid  showing  that  the  money  was  actually  paid  afterwards  to 
noney'waa  actu-  her  husband  iu  pursuance  of  such  an  agreement;  or  actually 
huaba^,  or  act^'  Came  throush  his  hands  in  consequence  of  a  transfer  of  the 

allj  paMed 

through hia hands  tract  by  the  brother  and  a  subsequent  sale.  Nothing  prevents 

in  consequence  of  °  '^ 

■JJ^'fjr  o*"**  a  vendee  who  has  acknowledged  the  receipt  of  the  funds  to 

queii?°saie.*"***'  ^JJ^gc  that  shc  ncvcF  touched,  that  it  passsed  eo  tnatanti  into 

A  vendor,  bar- the  hands  of  a  third  person  for  her  use  and  benefit.     The 

ing         acknow- 

lodged  the  receipt  vcudec  mav  indeed  avail  herself  of  the  vendor's  acknowledir- 

of  the  price,  may  ^ 

new  touched  f*  ^^^^  ^^  *^®  receipt  of  the  price,  but  the  person  thus  taking 
M^iMt^^^  the  money  may  not  use  this  acknowledgment  to  prove  that 
Sw*'f52L«**  aJ  ^<>*  ^^>  ^"*  ^^^  vendee,  received  the  money,  if  his  taking  it 
iT^^^^  be  proven. 
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TTic  plaintiff  has  proven  that  his  brother  and  yendee.  con-  W^stieiin  Dv 

September^  1835L 

▼ejed  the  land  to  her  husband,  who  disposed  of  it;  that  her 

husband  did  not  give  any  consideration  for  the  land.     On      ^'^J)'" 
these  facts,  the  first  judge  has  concluded  that  the  consider-      v^^yxz. 
ation  the  husband's  vendee  agreed  to  pay  for  the  land,  repre- 
sents the  sum  of  seven  thousand  dollars,  which  the  wife 
acknowledged  to  have  received  from  her  brother,  in  the  act 
of  sale  of  1834;  it  appearing  that  this  sum  was  accounted 
for  by  a  subsequent  conveyance  of  the  brother  to  the  hus- 
band, and  finally  realized  by  his  sale  in  18!29.     But  in  our 
opinion,  as  the  sale  was  made  on  a  credit,  the  husband's  palLwn?Jr? 
liability  and  the  consequent  right  of  mortgage  of  the  wife,  T'^r^iJI'^'tJJ 
did  not  arise  till  she  received  the  sajid  sum  of  seven  thousand  "S^g^^^StaJ^- 
dollars,  or  part  thereof  from   his  vendee.     As  the  record  ZiS^lr  th?  r«- 
affords  no  evidence  of  the  amount  thus  received,  nor  of  the  ney.  a«i  for  the 

mmmmi  received. 

dates  of  such  payments,  the  precise  extent  of  his  liability, 
nor  the  precise  date  on  which  the  right  of  mortgage,  cannot 
be  ascertained.  This  is  necessary  to  the  settlement  of  this 
case,  as  in  our  opinion,  the  first  judge  erred  certainly  in  giv* 
ing  the  right  of  mortgage  from  the  sale  of  1824,  and  proba- 
bly on  the  amount  allowed,  as  there  is  no  eridence  to  esta' 
bHsh  the  quantum  of  what  has  been  received. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  the  case  remanded  for  a  new  trial,  the  appellee 
paying  costs  in  this  court. 


DENAULE  vs.  NUNEZ. 

APPEAL  niOM  THE  COURT  OF  PROBATES,  FOR  THE  PARISH  OF  LA  FATETTE. 

A  cimtor  ought  to  render  his  account  before  the  court  without  being  called 
on  by  the  heirs,  but  his  omission  to  do  this  does  not  deprive  him  of  th£ 
right,  when  an  account  is  provoked  by  the  heirs,  to  demand  credit  for  a 
sum  which  he  is  entitled  to  retain,  although  he  has  not  claimed  it  in  the 
coune  of  his  administration. 


DKJfAOLX 
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WstTKEV  Dn  On  a  qaestion  as  to  a  debt  claimed  by  the  curator  against  the  estate  whioh  he 

StfUmhgr,  1833. 

^:s==s=s     administers,  founded  on  a  receipt  of  the  intestate  given  to  their  party  for 

an  amount  equal  to  that  claimed  for  the  curator's  account ;  hdd  that  the 
decision  of  the  judge  of  the  domicil  of  the  parties,  who  was  acquainted  wHh 
them,  their  character,  circumstances,  &c.,  must  have  great  weight. 

The  lapse  of  a  number  of  years  though  less  than  is  suiBcient  for  preseriptioB 
may  afford  a  presumption  of  the  payment  of  a  debt,  which  if  supported  by 
others  may  amount  to  full  proof. 

The  plaintiff  brought  this  action  in  his  own  behalf  as  heir 
and  as  the  attorney  in  fact  of  the  other  heirs  of  the  late  Jean 
Denaule,  against  the  curator  of  his  succession,  praying  that 
the  said  heirs  be  recognised  bj  the  court  and  put  in  posses- 
sion of  their  said  ancestor's  succession  ;  and  that  the  defen- 
dant render  a  strict  account  of  his  administration. 

The  curator  denied  the  alleged  heirship,  and  averred  his 
willingness  to  account  and  pay  whatever  might  be  due  to 
the  persons  entitled  to  it. 

The  heirship  of  the  plaintiff  and  his  co-heirs  was  estab- 
lished and  the  curator  rendered  his  account.  In  it  was  in- 
cluded a  debt  of  $657  88,  alleged  to  be  due  to  the  defendant 
for  this  sum  collected  on  his  account  of  one  Dimitry,  by  the 
deceased.  The  only  evidence  produced  in  support  of  this 
item,  was  the  receipt  of  the  deceased  to  Dimitry,  acknow- 
ledging that  he  received  this  sum  for  the  account  of  Joseph 
Nunez.  This  receipt  is  dated  at  New-Orleans  18th  July, 
1820.  The  account  also  contained  damages  against  the  es- 
tate of  $202  for  magistrate's  fees,  in  upwards  of  forty  little 
suits,  all  upon  accounts,  found  among  the  papers  of  the  de- 
ceased in  favor  of  the  succession,  instituted  upon  the  advice 
of  the  attorney  for  the  absent  heirs,  and  all  decided  against 
the  succession. 

The  plaintiff  opposed  the  homologation  of  the  account  and 
moved  to  amend  it  by  striking  out  these  items.  The  opposi- 
tion to  the  first  item  only  was  sustained,  and  the  account 
was  with  that  amendment  homologated. 
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The  defendant  appealed.     In  his  answer,  the  plaintiff y *f Ig" SS 
prajs  to  have  the  charge  for  magistrate's  fees  stricken  oat. 


PBHAVLX 

KinrAi. 


Jlfoulon,  for  defendant  and  appellant. 

1.  The  sum  of  $657  88,  claimed  by  the  defendant  as  due 
him,  oQght  to  have  been  allowed.  Compensation  takes  place 
for  the  sums  due  curators  bj  the  estate  thej  administer,  and 
such  sums  are  to  be  deducted  from  the  account  thej  are 
required  to  render.     La.  Code^  2203, 4. 

2.  This  claim  is  not  prescribed  as  it  does  not  come  within 
the  provision  of  the  five  years  prescription,  and  being  an 
account,  can  only  be  prescribed  by  ten  years  if  the  creditor 
is  present  or  twenty  if  absent.     La.  Code^  3505.  3508. 

3.  The  item  for  magistrate's  fees  ought  to  be  allowed  as 
these  costs  were  incurred  in  suits,  because  the  accounts  were 
found  drawn  off  among  the  papers  of  the  deceased. 

Martdi,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffis  appellant  from  a  judgment  which  rejected 
a  credit  which  he  claimed  on  his  account,  as  curator  of  the 
estate  of  the  plaintiff's  ancestor  for  $657  88,  for  an  equal 
sum  received  by  the  latter  about  ten  years  before  his  death 
for  the  defendant's  ancestor. 

The  allowance  of  this  credit  was  opposed  on  two  grounds: 
1st,  the  defendant  ought  to  have  claimed  it,  in  the  course  of 
his  administration  of  the  estate  by  an  application  to  the 
Court  of  Probates,  or  presented  it  for  allowance  in  a  tableau 
of  distribution,  and  having  neglected  to  do  so,  it  was  too  late 
to  claim  it,  when  he  was  called  upon  by  the  heirs  to  pay 
them  the  balance  in  his  hands. 

2d.  It  was  contended  that  the  money  had  been  accounted 
for  by  the  ancester. 

The  plaintiff  and  appellee  claimed  an  amendment  of  the 
judgment  by  a  disallowance  of  a  credit  of  $202,  claimed  by 


CASES  IN  THE  SUPREME  COURT 

£j  the  defendant  for  the  costs  of  a  number  of  small  suits  before 


a  justice  of  the  peace,  in  all  which  judgment  had  been 
given  against  the  estate. 

L     It  h£is  not  appeared  to  us  that  there  is  the  least  weight 

in  the  first  objection  :  curators  ought  indeed,  without  being 

called  upon  by  the  heirs,  to  account  for  their  administration 

A  cantor  oQfht  before  the  Court  of  Probates  ;   but  no  law  deprives  them,  if 

to  render  hi*  ac-  i      j  i 

conat  •>«fo»'«^*«  this  be  neglected,  to  demand  in  the  account  provoked  by 
I^'SL  SS?  iSt  *®  application  of  the  heirs  creditors,  for  any  sum  they  are 
i  tiTdSS'nS  entitled  to  retain. 

22^riJht,*^J.f  The  plaintiff  has  relied  for  the  proof  of  his  allegation,  that 
Tok!wr"by  **£  his  ancestor  accounted  in  his  life  time  with  the  defendant  for 

heira,  to  demMid  /•  i        ■  i 

credit  for  a  mud  the  mouev  received  by  the  former  for  the  latter :  on  the 

which  he  it  end-  "^  "^ 

tied  toretein,ei.  lapsc  of  about  ten  vcars,  from  the  date  of  the  receipt  to  the 

tboufhhehasnot       r  J  ^  r 

Mttne^orhhTad-  ^®^^  of  the  debtor;  on  a  presumption,  resulting  from  a  note, 
■*'***'■****"•  given  by  the  latter  to  the  plaintiff  about  ten  years  after  the 
date  of  the  receipt,  for  twenty-one  dollars,  th  it  a  settlement 
had  taken  place  and  that  the  plaintiff  was  a  creditor  for 
twenty-one  dollars  as  a  balance  ;  on  a  presumption  of  the 
same  fact  arising  from  the  circumstance  of  the  plaintiff  hav- 
ing confined  the  proof  of  his  claim  to  the  production  of  the 
note  for  twenty-one  dollars,  to  support  his  right  to  the 
curatorship. 

The  defendant's  counsel  has.  contended,  that  the  lapse  of 
time  operates  no  presumption  of  payment,  when  it  is  insuffi- 
cient to  support  the  plea  of  prescription  ;  that  a  note  for 
twenty-one  dollars  given  by  the  debtor  of  a  sum  of  upwards 
of  six  hundred  dollars,  afibrds  but  a  very  slight  presumption, 
if  any  at  all,  that  a  settlement  of  account  took  place,  and 
lliat  the  maker  of  the  note  was  found  a  debtor  of  twenty-one 
dollars  only;  that  the  production  of  the  note  having  appeared 
to  the  Court  of  Probates  sufficient  to  entitle  the  defendant 
to  the  curatorship  it  cannot  be  imputed  to  him  that  he  did 
not  produce  when  there  was  no  necessity  for  it,  evidence  of 
the  other  item  of  his  claim,  when  he  was  not  in  possession 
of  any  document  in  support  of  it,  and  when  parol  evidence 
was  to  be  brought  from  a  great  distance. 

We  wish  not  to  be  understood  to  say  that  we  should  have 
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deemed  it  our  duty  to  reverse  the  judgment  of  the  Court  ^^^JllS^^i 
Probates  if  it  had  considered  the  presumption  as  too  light  to  ■ 

be  received  as  convincing  proof;  but  we  feel  no  hesitation  in         ««. 
saying  that  the  present  is  a  case,  in  which  the  decision  of  the       """"^ 
judge  of  the  domicil  of  the  parties,  who  was  acquainted  with  t^i^TSliiS 
them,  theit  charaters,  circumstances,  &c.,  must  have  great  ^^f  uuTeZ^ 

.    1  .  which  he  MlmiaiB- 

Weign U  ten,  founded  on  a 

The  lapse  of  a  number  of  years,  though  below  that  pe-  to^te^yeDU>  a 

.  tii»  third  pert/ Ibr  an 

nod,  which  authonsing  the  plea  of  prescription,  prevents  any  amount  equal  to 
rebutting  evidence  of  the  payment  of  which  prescription  pro-**»«  ^."iSJth!; 
hibits  the  denial  may  afford  a  presumption  which  supported  Jj  jodTe"©?  tiSf 
by  others,  may  create  that  violent  presumption  which  even  JSumI  who  m 
in  capital  cases,  may  amount  to  full  proof.     It  hets  apjpeared  [hem,  their  ch». 

11  •  i«/*i  n  racter,      circniifc* 

to  US  that  the  presumption  resultmg  from  the  note  of  twenty-  ftances,ftc.,miuc 

have  great  weight 

one  dollars,  of  a  settlement,  is  very  light ;  and  the  argument  The  lameof  • 
of  the  defendant's  counsel  to  attenuate  the  presumption  aris- T^igh'iMa^^SiuB 

^  is    mifflcient   for 

inc:  from  his  neelect  to  avail  himself  of  his  larger  claim  may  preaeriptioo,may 

°  °  O  ^   afford  a  prewunp- 

have  some  weight.  «»»  «I*«  fj- 

o  meat  of  the  debt, 

But  suspicion  attaches  to  claims  which  are  urged  after  jJ^i{fcSI?S« 
a  period  of  ten  years,  and  this  suspicion  is  increased  when  JJJJ^'  ^ 
the  claim  is  iSrst  urged  after  the  death  of  the  debtor,  and  it 
must  be  admitted  this  suspicion  is  still  increased  when  the 
creditor  having  become  the  curator  of  the  debtor's  estate, 
has  acquired  by  the  possession  of  all  the  papers  of  the  latter 
the  facility  of  removing  or  destroying  his  own  receipt,  if  he 
has  given  one.  All  these  grounds  of  suspicion  militate 
against  the  present  defendant  and  are  strengthened  by  the  cir- 
cumstance  of  his  failing  to  urge  his  large  claim  after  his 
debtor's  death,  until  the  last  moment,  when  he  is  called  on 
to  empty  his  hands. 

We  conclude  on  this  part  of  the  case  we  ought  not  to 
reverse  the  judgment. 

Neither  do  we  think  it  right  to  make  that  amendment 
claimed  by  the  appellee. 

The  curator  might  possibly  have  ascertained  that  the 
claims  found  in  the  book  and  papers  of  the  deceased,  might 
be  disproved  or  met  by  set  off.  He  appears  to  have  con- 
sulted the  attorney  of  the  absent  heirs  who  did  not  discour- 
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st^HS^^isS.  age  him,  and  any  inattention  which  may  ascribed  to  him,  is 
~  not  of  so  gross  a  nature  as  in  our  opinion  ought  to  have 
authorised  the  disallowance  of*  a  credit  claimed  for  real 
disbursement. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
^  judgment  of  the  Court  of  Probates  be  affirmed  with  costs. 


OIIBTO 


ONETO  M.  DELAUNY  ET  At. 

▲PFKAL    FROM    THK     COURT    OF    THE    FIFTH    DISTRICT,    THE    JUDGE  OF  THE 

SEVENTH   F  RESIDING. 

The  respoiuibility  of  the  depositary  extends  to  third  persons  when  the  thing 
deposited  does  not  belong  to  the  depositor.' 

A  cause  will  not  be  remanded  on  the  ground  of  error  in  the  charge  of  the 

Jadge  as  to  defendant's  responsibility,  if  on  the  trial  it  did  not  appear  that 
the  plaintiff  had  taken  the  steps  necessary  to  fix  that  responsibility. 

The  obligation  of  a  depositary  to  a  third  person  who  is  the  owner  of  the 
thing  deposited,  can  be  prodaced  only  by  the  service  of  legal  process. 

The  word  "opposition"  in  the  La,  Code,  art.  2926,  refers  only  to  opposition 
throQgh  and  by  the  authority  of  a  court. 

On  the  25th  of  May,  1832,  the  plaintiff  shipped  at  New- 
Orleans  a  quantity  of  merchandise  for  St.  Martinsville,  by 
the  steam  boat  Shepherdess.  On  landing  the  freight  a  box 
of  Irish  linens  invoiced  at  f  300  31  belonging  to  the  plain- 
tiff was  missing.  The  plaintiff  charges,  that  through  error 
or  fraud,  this  box  was  carried  to  the  house  of  the  defen- 
dants either  by  them  or  by  some  person  unknown  to  the 
plaintiff.  The  petition  avers  that  the  defendants  refused  to 
deliver  the  box  of  linens  to  the  plaintiff,  although  they  knew 
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It  belonged  to  him.    Judgment  was  prayed  for  the  value  StIIIIS*iMS 
according  to  the  invoice,  and  for  $120  the  estimated  loss  of  &ebb=sssss9bb 
profits  which  would  have  accrued  to  plaintiff  from  his  sale         m. 
of  the  linens.  ^JS'tr* 

The  general  denial  was  pleaded,  and  the  cause  was 
subflnitted  to  a  jury. 

Bnmo^  a  witness  testified,  that  at  the  first  time  when  the 
plaintiff  visited  the  defendant's  house  in  search  of  tlie  box  of 
linens,  he  described  it  to  Mrs.  Delaunj,  who  requested  him 
to  look  for  it.  She  afterwards  said  to  witness,  that  while 
plaintiff  had  been  searching  the  house,  the  box  of  linens  was 
concealed  under  the  matrass. 

A  bill  of  excnptions  to  the  charge  of  the  judge  was  taken 
by  the  plaintiff,  which  is  set  forth  in  the  opinion  of  the  court. 

The  jury  firiit  returaad  the  following  facts  as  a  special 
verdict.  ^^According  to  the  testimony  of  Mr.  Bruno,  the  box 
of  merchandise  claimed  by  the  plaintiff,  has  been  carried  by 
some  person  unknown  to  them,  to  the  defendant's  house;  but 
that  the  defendant,  Madam  Delauny,  is  incapable  of  having 
kept  it  for  her  own  use;  and  thai  therefore  it  must  have 
been  taken  from  the  defendant's  house  by  a  third  person 
unknown  to  them."  It  being  suggested  to  the  jury,  that 
this  return  was  incomplete,  they  again  retired,  and  after 
wards  found  a  general  verdict  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial  on  the  grounds  that 
the  jury  had  found  the  facts  as  above  stated;  and  that  their 
last  verdict  was  contrary  to  law  and  evidence. 

The  motion  was  overruled,  and  judgment  rendered  in 
conformity  with  the  verdict.    The  plaintiff  appealed. 

Porter,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  charges  that  a  box  of  goods  belonging  to  him 
was  shipped  from  New-Orleans  to  St.  Martinsville,  and  that 
through  error  or  fraud  they  camf"  into  the  possession  of  the 
defendants,  who  refused  to  deliver  them  \o  him. 

The  general  issue  wa$  ibnned  by  the  answer,  and  tb^ 
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WisTsm  Dif  cause  tried  before  a  jury,  who  found  a  verdict  for  the 

=  defendant.     The  plaintiff  appealed. 

««.  On  the  trial  the  judge  charged  the  jury  *'that  if  they  were 

^fj^''**     of  opinion  the  case  of  goods  described  in  the  petition  was 

deposited  by  another  than  the  plaintiff  with  defendants,  the 

court  instruct  the  jury,  that  a  delivery  to  the  depositor  does 

not  make  the  defendants  liable,  though  they  may  have  been 

claimed  by  the  plaintiff  as  the  obligations  of  the  defendants 

as  depositaries  were  only  due  from  them  to  the  individual 

depositing/' 

This  doctrine  in  the  terms  used  by  the  judge,  is  not  cor- 
rect.    The  responsibility  of  the  depositary  is  too  much  lim- 
ited.   His  obligations  are  not  due  al4mt  to  the  individual 
depositing,  they  are  also  due  to  the  third  person  where  the 
thing  deposited  does  not    belong    to    the  depositor.     But 
BtTo/thTde***'  ^l^l^^ugh  thelaw  was  thus  inaccurately  expounded  to  the  jury, 
tiard  ""^pmoM  ^^  ^^  ^^^  think  the  cause  should  be  remanded.     The  charge 
iSpSLiMdr  'dllS  of  the  judge  did  not  at  all  affect  the  legal  rights  of  the  plain- 
SSpontor  ^      tiff  before  the  jury,  because  the  evidence  shows  beyond  all 
Be^raauadod'M  ^^*^^  ^'^^  ^'^  ^^^  ^^^  ^^^  thoso  stcps  nccessary  to  create 
M^lSTS^ewJi^  responsibility  on  the  part  of  the  defendants  to  him.     It  was 
tSS^St  ^  not  attempted  to  be  shown,  it  is  on  the  contrary  proved,  that 
ih«trui  it  did  DOC  uo  Other  Opposition  was  made  to  the  delivery  of  the  £:oods  save 

maar  that    the  ^^  ^  J  ^ 

^otiffhaii taken  that  which  resulted  from  the  petition  verbally  asserting  a 

nvooaifaSity!'^  claim  to  the  box  containing  them.     This  in  our  opinion  did 
not  produce  any  obligation  on  the  part  of  the  defendants  to 
the  plaintiffs.     The  interposition  of  legal  process  was  neces- 
sary to  produce  it.     The  ari.  2926  of  the  La.  Code  provides,, 
that  the  object  deposited  must  be  restored  to  the  depositor, 
orldbi^toT^to  ^unless  there  be  in  the  hands  of  the  depositary  an  attachment 
bthelwn^ofthe  o^  the  property,  or  an  opposition  made  by  the  owner."     The 
ean^be  p!^i!l^  word  oppositiiu  is  in  our  judgment  here  used  technically,  and 
▼iM  of  legal  pro^  must  be  undcrstood  in  the  same,  sense  it  is  so  frequently  em- 
ployed in  the  Code  of  Practice^  namely,  an  opposition  through 
and  by  the  auth<  rity  of  a  court  of  justice.     The  depositor  is 
prima  facie  the  owner  of  the  thing  deposited,  and  the  posses- 
po5Sn^fii"X  ^^^  of  the  depositary  is  his  possession.     We  cannot  there- 
ms,  nS£^  Sf  fore   believe  it    was  the  intention  of  the  Legislature    to 
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deprive  the  presumed  owner  of  the  enjojment  of  his  property,  i^t^^J^iSi* 
on  the  mere  assertion  of  a  right  to  it  hy  another.     Indeed  ======» 

m'imttrs 

such  a  construction  would  lead   to  this  strange  result,  that  vt, 

although  the  depositor  could  not  be  deprived  of  the  goods      ^"^"iii«. 
while  he  kept  them  in  his  own  hands,  without  a  writ  of  {hroiifh*'TJ?'*by 
sequestration  obtained  at  the  suit  of  the  claimant,  he  could  be  Lirt!***"  *^ 
deprived  of  them  if  they  were  placed  by  him  in  the  hands  of 
a  third  person,  though  the  possession  of  that  person  was  con* 
fessedly  his.     Independantof  this  consideration,  it  is  obvious 
that  the  contrary  rule  would  give  rise  to,  and  frequently  pro- 
duce the  most  scandalous  collusion  between  the  depositaries 
and  third  parties. 

This  opinion  renders  it  unnecessary  to  examine  the  effect 
of  the  verdict  which  was  first  rendered.  By  the  terms  of 
that  verdict,  the  same  question  of  law  is  presented  as  that 
suggested  by  the  bill  of  exceptions  to  the  judge's  charge, 
which  has  just  been  examined* 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs* 

Simon  J  for  plaintiff  and  appellant 


MoINTYRE  «ff.  WHITING. 

APPZAX.   paOM    THX    COUBT    OF    TBS    FIPTR  DISTRICT,  TBS  JUDOS    07    TBS 

aXYXNTB  FRBtlDIHO. 

When  a  suit  is  brought  in  one  parish  and  transferred  to  another,  where  It  b 
tried,  and  inhere  judgment  is  rendered,  the  clerk  of  the  court  in  which 
the  cause  originated,  cannot,  on  appeal,  certify  to  the  record. 

A  judgment  record  is  admissible  in  evidence  to  prove  a  judgment  against  the 
defendant,  rendered  in  another  State,  on  which  judgement  the  suit  is  insti* 
tnted :  although  the  plaintiff  knows  the  existence  of  another  record,  showing 
the  defendant  to  have  taken  the  benefit  of  the  insolvent  laws  of  that  State 
•nd  that  the  plaintiff  was  one  of  his  assignees. 


36  CASES  IN  THE  SUPREME  COURT 

WisTBwr  Dis      The   plainliflF  had  obtained  two  judgments  against  t'le 
T^'^*  ^    '  defendant  in  tlie  city  of  Philadelphia,  in   1823;  each  for 
"'*  m!**      about  the  sum  of  thirteen  hundred  dollars.      Actions  were 
wBiTiii«-    instituted  on  each  of  those  judgments. 

The  defendant  pleaded  the  general  denial,  an  assignment 
of  all  his  property,  and  a  discharge  under  the  insolvent  laws 
of  Pennsylvania,  from  all  debts  due  by  him  prior  to  1834. 
He  alleged  that  the  plaintiff,  as  one  of  his  then  creditors, 
shared  in  the  benefit  of  this  assignment,  and  should  have 
credited  him  with  the  proceeds  of  his  property  thus  assigned. 

The  two  actions  were  consolidated. 

On  the  9th  of  October,  1832,  the  defendant's  attorney 
made  his  affidavit  for  a  continuance,  because  the  copy  of  the 
record  of  the  defendant's  arrest,  assignment  and  discharge, 
under  the  insolvent  laws  of  Pennsylvania,  was  thon  in  New- 
Orleans,  where  it  had  been  sent  to  aid  in  the  defence  of  a 
similar  suit,  there  brought  against  the  defendant;  and, 
although  due  diligence  had  been  nsod,  it  could  not  be  pro- 
cured in  lime  for  the  triah  He  expected  to  show  by  this 
record,  that  the  defendant  was  enlilled  to  large  credits  on 
the  claims  set  up  in  the  petition,  and  was  compelled  to 
resort  to  it  by  the  evasive  answers  of  the  plaintiff  to  the  in- 
terrogatories propounded  to  him  by  the  defendant.  The 
continuance  was  granted.  The  plaintiff  admitted  as  true, 
the  facts  set  forth  in  the  affidavit;  the  order  of  continuance 
was  rescinded,  and  the  parties  ordered  to  proceed  to  the 
trial. 

On  the  following  day,  the  trial  came  on.  The  defend* 
ant  objected  to  the  reading  in  evidence  by  plaintiff  of 
the  two  records,  on  which  the  consolidated  action  was  based, 
until  the  record  mentioned  in  the  affidavit  of  the  defendant's 
attorney,  as  then  being  in  New-Orleans,  should^be  produced. 
This  objection  was  overruled,  and  a  bill  of  exceptions 
taken. 

On  the  12th  of  the  same  month  an  order  was  made,  trans- 
ferring the  cause  to  the  parish  of  St.  Martin,  giving  the 
same  effect  to  the  judgment  to  be  there  rendered,  as  it  would 
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hare  if  rendered  in  St.  Mary,  where  the  suits  had  been  g^'jjjf "J'jSS! 
brooght.    Judgment  wiis  rendered  against  the  defendant  for  n'" 

two  thousand  five  hundred  and  eighty-eight  dollars^  and  was         v$, 
dated  at  St.  Martinsville,  October  30th,  1832.    No  testimo-     ^""w*- 
ny  appears  to  have  been  taken  down  on  the  trial,  no  state- 
ment of  facts  agreed  on,  or  a  statement  made  by  the  judge 
aquom 

The  defendant  appealed. 

On  the  3d  of  June  following,  the  clerk  of  8t.  Mary  certi- 
fied as  follows:  ^^that  the  foregoing  pages  contain  a  full  and 
complete  transcript  of  the  record,"  &c.,  "and  that  they  con. 
tain  a  complete  transcript  of  all  the  evidence  adduced  in 
the  District  Court  on  the  trial,"  &c. 

Splane^  for  the  plaintiff  and  appellee,  moved  to  dismiss  the 
appeal, 

1.  Because  the  clerk's  certificate  to  the  record  was  insuf- 
ficient,  and  not  made  in  conformity  to  law.  3  La.  Reports^  294. 

2.  Clerks  of  courts  have  no  authority  to  certify  the  record 
as  containing  all  the  testimony  produced  in  the  cause,  unless 
they  are  ordered  on  the  trial  to  take  it  down  or  note  it  in 
the  proceedings.  In  this  case,  the  evidence  is  all  documen- 
tary. 

3.  In  relation  to  the  demand,  admitting  that  the  defend- 
ant has  been  released,  so  as  to  protect  him  from  arrest  for  all 
prior  contracts,  by  the  laws  of  Pennsylvania,  that  will  not 
protect  him  here,  where  the  contract  is  to  be  enforced.  II 
Martin^  730. 

4.  When  it  is  clear  that  the  evidence,  the  absence  of 
which  is  alleged  in  the  affidavit  as  cause  of  continuance, 
would  be  of  no  avail,  if  produced,  the  cause  will  not  be 
remanded. 

5.  The  affidavit,  the  facts  of  which  were  admitted,  does 
not  state  that  the  record  alluded  to  as  absent,  would  disprove 
any  of  the  answers  of  the  plaintiff  to  interrogatories  that 
are  material. 

6.  All  the  answers  are  evidence,  until  disproved  in  the 
manner  pointed  out  by  law.     C.  ofPr.  354. 

PoRTBB,  J.,  delivered  the  opinion  of  the  court 


S8  CASES  IN  THE  SUPREME  COURT 

Western  Dis     This  case  is  presented  for  exnmination  on  the  merits  by 

September,  1833  "^  ,  i         i  i      i       /•    i_       tv 

=====  the  appellant,  on  a  certincate  given  by  the  clerk  of  the  Dis- 
M'wTYRE     ^^^^  ^^^^^  ^^  ^^^  parish  of  St.  Mary,  eight  months  after 

wBiTiHo.  judgment  was  rendered  below,  and  seven  months  and  a  half 
after  the  appeal  was  taken.  The  certiiicatc  affirms,  that  the 
record  contains  all  the  evidence  on  which  the  cause  waa 
tried  in  the  first  instance.  There  is  no  statement  of  facts, 
nor  does  there  appear  any  evidence  taken  down  by  the 
clerk. 

Various  objections  have  been  taken  to  this  certificate;  we 

find  it  unnecessary  to  notice  any  other  save  that  which 

relates  to  the  want  of  authority  in  the  clerk  by  whom  the 

certificate  was  given.      The  cause  originated  in  the  parish 

of  St.  Mary,  but  was  tried  in  that  of  St.  Martin,  for  we 

find  on  record  the  following  entry:  ^^ordered  that  the  suit 

be  transferred  to  the  District  Court  of  St.  Martin,  to  be 

tried  there,  and  the  judgment  to  have  the  same  effect  as  if 

rendered  here."    We  are  sensible  as  the  counsel  who  argued 

this  cause  for  the  appellee  can  be,  of  the  great  danger  of 

When  A  nrit  is  receiving  certificates  from  clerks  or  judges,  long  after  the 

MruVandtrant.  cause  is  dccldcd ;  but,  without  saying  what  our  opinion  might 

wAere  it  i«  tried  bc,  had  the  Certificate  been  given  by  the  clerk  of  the  court 

•sd  wbere  judf-  o  ^ 

th«"cierkor  "i^e  ^^^^^  tried  the  cause,  we  are  quite  clear  it  cannot  be  receiv- 
eaan  in  which  gj  from  ODC  where  it  was  not  tried. 

toe  cMue  ongiflft- 

l^^^lifyZ  This  is  a  bill  of  exceptions  found  in  the  record,  to  an 
Aiur'*'«itro  opi^io^  of  tJi^  judge,  admitting  records  of  judgments  given 
bJr^in*  ^^  against  the  defendant  in  Philadelphia,  to  be  read  in  evi- 
!^n^i£  dence,  on  the  ground  that  the  plaintiff  had  admitted  that 
d^^uT  mother  there  was  a  record  in  existence  which  would  show  that  the 
jndgnentth^  suit  defendant  had  taken  the  benefit  of  the  insolvent  law  of 
though  the  pUio.  Pennsylvania,  and  that  the  plaintiff  was  one  of  his  assignees, 
istence  of  anoth-  We  do  uot  sce  what  ground  there  is  presented  for  refusing 
to\^6  taheifthe  ^^®  evidcucc  of  the  debt  sued  on,  and  are  of  opinion  that 
is5{' u€  if  the  judge  did  not  err. 
S«t  th^iai^     It  ^  therefore  ordered,  adjudged  and  decreed,  that  the 


^SiiM^     "^judgment  of  the  District  Court  be  affirmed,  with  costs. 
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October^  1833. 
SEVENTH  PRESIDING.  


A  bequest  was  made  of  a  tract  of  land  "containing  ten  arpents  front  with  the 
ordinary  depth,  to  be  laid  oflf  on  the  right  hand  side  of  bayou  Bceuf, 
descending  at  a  small  distance  below  Robinett's  line  at  a  gully."  It  was 
proved  there  was  no  gully  below  R's.  line,  but  there  was  one  five  arpents 
above  it  Held  as  there  is  no  gully  below  the  line,  the  line  must  be  taken 
9S  the  boundary;  and  that  the  intention  of  the  donor  cannot  be  defeated 
by  such  an  error  as  to  the  situation  of  the  gully. 

The  right  acquired  by  each  of  two  purchasers  of  the  same  tract  of  land  from 
the  same  vendor,  the  title  of  either  of  whom  requires  for  its  validity  as  to 
third  persons,  only  a  due  registry  before  the  other,  is  a  subject  of  sale  or 
legacy. 

A.  and  B.  verbally  agreed  that  one  might  sell  any  part  of  the  other's  land, 
and  the  other  was  bound  to  approve  the  location.  A.  had  sold  a  certain 
quantity  of  B*8.  land,  and  it  was  held  that  B.  might  bequeath  the  same 
qmntity  of  A'f.  land. 


BROWH 

vs< 

FRASTUIf. 


hu  m 
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WEfTKRif  Di8  A  verbal  agreement  for  land  or  slaves  is  not  null  and  void;  its  defect  relates 

October,  1833. 

solely  to  the  proof;  and  if  one  of  the  parties  acknowledge  the  agreefflent* 

'  M^'  .        or  permits  parol  evidence  of  it  to  be  given  without  opposition,   the 
raAMTUM.         agreement  will  be  carried  into  eflfect. 

Confirmative  acts  dispense  with  the  exhibition  of  the  primordial  title  when 
its  tenor  b  therein  specially  set  out. 

Where  the  hefars  of  a  testator  acquire  a  title  in  that  quality  to  property 
in  consequence  of  a  right  existing  in  their  ancestor  at  the  time  of  hb  death, 
and  which  right  he  had  made  the  subject  of  a  legacy,  the  title  so  acquired 
accrues  to  the  benefit  of  the  legatee. 

A  mandatary  under  a  special  power  must  confine  himself  strictly  within  tie 
limits  assigned  to  him,  and  those  dealing  with  him  must  at  their  peril  see 
that  he  does  not  exceed  his  authority;  but  they  need  not,  in  search  of  his 
powers  and  their  limitations,  look  beyond  the  instrument  of  mandate.  , 

A  declaration  that  the  vendee  is  acquainted  with  the  title,  means  that  be  hat 
a  knowledge  of  the  title  under  which  his  vendor  acquired  the  property,  but 
not  he  knows  the  vendor  has  divested  himself  of  that  title. 

The  plaintiff  sues  for  a  tract  of  land  on  bajou  Bceuf,  con- 
taining ton  arpents  front  by  forty,  being  part  of  the  Indian 
purchase,  and  set  apart  in  the  division  to  Samuel  L.  Wells, 
and  by  him  divised  to  his  son  Willis,  who  sold  it  and  con- 
veyed  it  to  the  plaintiff's  late  husband.  She  prays  to  be 
restored  to  possession  and  quieted  in  her  title. 

The  defendant  sets  up  title  and  pleads  the  prescription  of 
ten  years  in  pursuance  of  uninterrupted  possession  under  a 
good  title. 

The  plaintiff  derives  her  title  from  the  following  clause  Id 
the  last  will  and  testament  of  S.  Levi  Wells,  made  in  i815« 
^I  give  and  bequeath  to  William  Wells,  &c.,  a  tract  of  tiuid 
containing  ten  arpents  front  with  the  ordinary  depth,  to  be 
laid  off  on  the  right  hand  side  of  bayou  Boeuf  descending, 
a  small  distance  below  Robinett's  line,  &c."  Willis  Wells 
sold  and  conveyed  this  land  to  Hugh  Brown,  late  husband  of 
the  flBiniiff.Vide  3  La.  Rep.  128. 
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PoRTBR,  J.,  delivered  the  opinion  of  the  court.  Wksterh  Dm 

'       '  *  October,  1833. 

«' » 

This  is  a  petitory  action.  The  plaintiff  claims  ten  arpents  ^. 
of  land  in  front  on  the  right  bank  of  bajou  BcBuf,  em-  »»^tum. 
braced  within  the  limit  of  the  purchase  made  by  Millar  and 
Fulton  of  three  tribes  of  Indians,  an  acquisition  which  has 
been  fruitful  of  much  litigation.  In  the  present  case  both 
parties  claim  under  persons  who  were  partners  or  joint 
proprietors  of  the  lands  sold  to  the  persons  just  mentioned. 

The  plalntiff^s  title  must  be  first  examined.  She  claims 
under  Levi  Wells,  who  was  admitted  by  Millar  and  Fulton 
to  share  with  them  in  the  purchase  which  they  made  of  (he 
Indians,  and  mediately  of  Millar,  from  whom  she  alleges 
Wells  acquired  the  locvs  in  quo* 

Sometime  after  the  sale  from  the  Indians,  Millar,  Ful- 
ton, Wells,  and  ^  larke,  proceeded  to  m  tke  a  survey  of  the 
premises,  and  to  lay  off  the  portion  each  was  entitled  to. 
The  facts  relating  to  this  transaction,  are  circumstantially 
detailed  in  the  case  of  Compton  vs.  Mathews^  and  need  not  be 
repeated  here,  3  La.  Rep.  38. 

It  is  proved  by  parol  evidence,  that  an  agreement  not 
reduced  to  writing,  existed  between  Millar  and  Wells,  that 
in  case  either  of  them  sold  lands  within  the  limits  assigned 
to  the'  other,  that  the  same  quantity  should  be  given  out  of 
the  portion  of  the  vendor  in  lieu  thereof.  This  statement  is 
made  in  the  belief  that  it  is  justified  by  the  proofs  in  the 
cause.  The  objections  made  to  its  correctness  will  be 
noticed  hereafter. 

In  pursuance  thereof,  Millar  sold  land  within  the  limits  of 
the  land  set  apart  to  Wells,  and  on  the  28th  of  May,  1815, 
Wells,  by  last  will  and  testament,  bequeathed  to  his  natural 
son  Willis  Wells,  ten  arpents  of  land,  embraced  by  the  por- 
tion which  fell  to  Millar  in  the  original  partition.  The 
description  given  to  this  legacy  in  the  will  is  in  the  words, 
**I  give  and  bequeath  to  Willis  Wells,  and  his  heirs  and 
assigns  for  ever,  a  tract  of  land  containing  ten  arpents  front 
with  the  ordinary  depth,  to  be  laid  off  on  the  right  hand 
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^J^**"  Jt"  side  of  bayou  B<Euf,  descending,  at  a  small  distance  below 

€fct09tT,  1833.  ^  ^ 

=  Robinett's  line,  at  a  gully." 
^g.  Subsequent  to  the  execution  of  this  testament,  and  pre- 

ntAfrxcni.  yious  to  the  month  of  April,  1820,  Miliar  gave  a  power  of 
attorney  to  one  Scott,  to  relinquish  to  the  heirs  of  Wells  his 
right  to  so  much  land  within  the  limits  of  his  part  of  the 
Indian  purchase,  as  would  be  equivalent  to  the  quantity  he 
bad  sold  within  the  portion  of  their  father.  As  the  power 
conferred  by  this  mandate,  has  been  the  subject  of  much 
contest  at  the  bar,  and  as  a  true  understanding  of  it,  has  an 
important  influence  on  the  rights  of  the  parties  now  before 
us,  it  is  proper  to  set  it  out  at  length.  What  follows  is  a 
copy  of  that  given  in  evidence. 

^Know  all  men  by  these  presents,  that  whereas,  William 
Millar  and  Levi  Wells,  in  his  life  time,  held  each  a  portion 
of  the  land  purchased  of  the  Choc  to,  Pascagoula,  and  Bi- 
loxi  Indians,  situated  on  the  bayou  Boeuf,  in  the  parish  of 
Rapides,  and  whereas,  the  lines  were  not  ascertained,  and 
whereas,  it  was  understood  that  William  Millar  might  dis- 
pose of  certain  lands  at  designated  places,  particularly  to 
Clements  and  Gardner,  upon  his  conveying  to  the  said  Wells 
as  much  land  as  should  appear  to  belong  to  the  said  Wells 
when  the  lines  should  be  new  and  the  quantity  ascertained. 
Now,  therefore,  I  William  Millar,  do  by  these  presents,  con- 
stitute and  appoint  Thomas  C.  Scott,  my  true  and  lawful 
attorney  for  this  special  purpose,  to  convey  to  the  heirs  of 
Levi  Wells  as  much  land  out  of  my  claim  as  shall  appear 
to  fall  within  their  lines  which  I  have  sold,  but  without  any 
wammty:  and  I  will  warrant  what  he  shall  do  in  the 
premises." 

On  the  17th  April,  1820,  the  agent  thus  appointed,  and 
the  heirs  of  Levi  Wells,  passed  an  act  which  was  duly 
recorded  in  the  office  of  the  parish  judge  of  the  parish  of 
Rapides,  where  the  land  now  in  dispute  is  situated.  By  this 
act  the  attorney  of  Millar  relinquished  to  the  heirs  of  Wells, 
thirty-seven  arpents  in  front  to  begin  on  the  lower  comer 
of  a  tract  of  land  belonging  to  the  estate  of  Levi  Wells, 
thence  down  the  bayou,  descending.  It  is  expressed  that  the 
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reHnqcdshment  is  made  without  warrantT)  for  any  defect  in  Wistbiw  Dn 

OctOmtTf  l833> 

the  title,  or  dimunition  of  the  land,  the  purchas'*rs  acknow-  == — ^- 

ledging  themselves  to  be  well  acquainted  with  the  title  and  ^t. 
satisfied  therewith.  On  the  other  part,  »he  heirs  of  Wells  '*^*"'- 
relinquisih  to  Millar  the  title  to  ten  arpents  in  front,  sold  by 
him  to  Gardner,  and  twenty-seven  arpents  in  front  sold  to 
Clements.  At  the  close  of  the  instrument  the  following 
clause  is  found,  ^^for  a  more  full  explanation  of  this  sale  or 
exchange  reference  is  made  to  the  power  of  attorney  of  Wil- 
liam Millar  hereto  annexed."  That  power  has  been  already 
set  out. 

WilKs  Wells,  the  legatee  of  Levi  Wells,  sold  the  ten 
arpents  in  front  bequeathed  to  him,  to  the  husband  of  the 
plaintiflT.  Under  this  purchase,  she  in  her  own  right,  and 
as  her  representative  of  the  heirs  of  her  husband,  claims  the 
hcu8  in  quo. 

The  defendant's  pretensions  rest  on  a  sale  made  by  Millar 
to  Daniel  Clarke,  on  the  19th  March,  1812.  The  instro- 
ment  was  executed  before  Pierre  Pedescleaux,  a  notary 
public  of  New-Orleans,  and  conveys  twenty-five  arpents  of 
land  on  the  front  jf  the  bayou  Boeuf,  with  the  depth  which 
may  be  found,  bounded  above  by  lands  of  Levi  Wells,  and 
below  by  those  of  the  vendor.  This  sale  was  prior  in  point 
of  time  to  the  bequeft  made  by  Wells  in  his  will,  and  to  the 
relinquishment  made  on  the  part  of  Millar  of  the  land  so 
bequeathed,  but  it  never  was  recorded  in  the  parish  where 
the  property  is  situated.  A  great  deal  has  been  said  on  the 
part  of  the  plaintiff,  in  regard  to  the  true  location  of  the 
land  which  parsed  by  this  conveyance,  and  it  has  been  stren* 
uously  contended,  that  it  was  contemplated  to  convey  prem* 
ises  lying  at  a  great  distance  from  the  place  now  in  dis* 
pute.  On  the  part  of  the  defendant  it  has  also  been  seriously 
urged,  that  the  relinquishment  on  the  part  of  Millar  does  not 
embrace  the  locus  in  quo.  Neither  of  these  objections  ap- 
pears to  us  well  founded.  The  evidence  satisfies  us,  that 
both  conveyances  cover  the  contested  land,  and  that  the  case 
mus  the  decided  on  the  strength  of  the  respective  titles. 

The  first  ground  taken  in  opposition  by  the  plaintiff's 
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WMTEiw^f  title,  is  the  want  of  identity  between  the  land  bequeathed  u> 
=====  Willis  Wells,  and  that  now  sued  for.     This  objection  rests 

BROWN 

tw.  principally,  if  not  solely,  on  a  fact  proved  in  evidence,  that 
f^^''^^*  there  is  no  gul/t/  between  Robinetf  s  line,  but  that  there  is 
one  five  arpents  above  it,  and  that  a  guUj  a  small  distance 
below  the  line  of  Robinett  is  given  in  the  will  of  the  testator 
as  the  boundary*  By  an  article  of  our  old  code  in  force  at 
the  time  the  testament  was  made,  and  at  the  time  it  was 
opened,  it  is  provided,  that  ^4f  any  obscurity  be  found  in  the 
meaning,  or  the  terms  of  the  disposition,  either  as  to  the 
person  to  whom  it  is  made,  or  as  to  the  thing  bequeathed^  the 
judge  must  endeavor  to  discover  what  was  the  intention  of 

the  donor.     If  then  there  be  no  gtdly  below  the  line,  we 

must  take  that  line  as  the  boundary.     It  is  clear  the  inteo* 

Ab«qaMt  of  a  tiou  of  the  donor  was  to  give  ten  arpents  of  land,  and  the 

tuning  tan  arl  iuteutiou  cauHOt  bo  defeated  by  an  error  as  to  the  situation 

the       ordinary  of  the  s^lvn  moro  especially  as  we  have  another  limit  which 

deoth,  to  be  laid  ©       ^'  r  / 

fauid  aiila*  th^'  ^^^^^^  ^^  ^  S'^^  ^^^  bequest  a  specific  location.  C.  Codty 
£!^'¥4^i  253,  ar^  200. 

KSSZi^M  u^i  It  is  next  objected  that  the  gift  io  Willis  Wells  is  null  and 
proiri!!  then  wu  void,  becausc  by  a  positive  provision  of  our  code,  the  legacy 
R'aSnefbut  there  which  is  made  of  the  property  of  an  other  is  declared  to  be 

Snu  above  it.  SO,  whether  the  testator  knew  the  fact  or  was  ienorant  of  it. 
eUaatliereiano  .  ,  ^ 

no  fttiiy  below  the  In  the  application  of  this  principle  of  law  to  the  case  before 

lino,  the  line  most  ^'^  '^  ^ 

boundluy"  ^  "^  **  ^*  urgcd,  that  at  the  time  and  before  Wells  bequeathed 

o^A?d<SSf"£!!  the  land  to  his  son,  MUlar  had  already  sold  it  to  Clarke.     It 

i^an^  mtm  ^&>  Consequently  Clarke's  property,  and  could  not  be  the 

SSagvi!^''^  subject  of  a  testamentary  disposition  in  Wells'  will.     This 

argument  overlooks  the  familiar  doctrine  of  our  law  that  the 

purchaser  of  real  estate  may  be  the  owner  quoad  the  vendor, 

and  that  he  is  not  so  in  relation  to  third  persons  who  may 

acquire  a  real  right  into  or  on  the  thing,  until  his  contract 

is  duly  registered  in  the  parish  where  the  property  is  situated. 

Our  law  declares  that  the  sale  of  the  property  of  another 

is  null  and  void,  and  yet  nothing  is  more  common   than 

that  the  second  vendee  who  bona  fde  buys,  and  records  his 

title,  holds  the  object  bought  in  preference  to  a  previous 

pnrchuer  who  neglects  this  formality.  In  such  a  case  ther^ 
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fore,  both  are  owners  in  relation  to  their  vendor,  and  either  ^i'T*"*^" 

October,  iHSS. 


maj  become  so  as  it  respects  all  other  persons  bj  duly 
enregistering  his  contract.   This  right  may  in  our  opinion  be       "'J,^]*" 
the  subject  of  a  sale  or  of  a  legacy.     Any  other  construction     ^AKTuir. 
woaM  lead  to  a  curious  result    If  the  party  lived  and  re- quMb7e^h*Sr 
corded  his  deed  first,  he  would  become  the  owner.     And  il  tbetame  tr»ct  of 
he  died  hw  heirs  could  not  do  the  same  thins:,  and  with  the  •fm«7«M|«r.  «»• 

^^  title  or  mther  or 

same  result  Yet,  if  be  gave  it  as  a  legacy,  his  title  was  J^  vajldu>ll 
destroyed,  because  it  was  the  property  of  another!  But  U  Mt^'^tnUl 
it  was  the  property  of  another,  in  the  sense  contended  for,  ^S^kTi^lub/wt 
how  could  it  become  that  of  the  party  who  recorded,  by  an  **  **'  ^'* 
act  which  surely  proceeded  from  him  ?  O.  Cadp,  240,  art.  147, 
tUtL  348,  ari.  20. 

This  brings  us  to  the  inquiry  whether  at  the  time  Levi 
Wells  made  his  will,  he  had  such  a  right  in  the  land,  as 
enabled  him,  in  case  that  right  was  subsequently  evidenced 
by  a  written  act  duly  registered,  to  hold  the  property*  It  is  in 
evidence  that  a  parol  agreement  existed  between  Millar  and 
Wells,  that  if  a  buyer  from  either  should  be  located  within 
the  portion  of  the  Indian  purchaas  set  apart  to  the  other,  they 
would  approve  of  the  location  and  take  in  lieu  thereof  the 
same  quantity  of  land  within  the  limits  belonging  to  the  ven- 
dor. In  other  words  they  agreed  to  exchange  lands  in  rase  the 
contingency  contemplated  should  occur.That  contingency  had 
happened  before  Wells  made  his  will,  and  before  Millar  sold 
to  Clarke.  In  the  years  1809  and  1810,  Millar  sold  one 
tract  of  land  to  Gardner,  and  an  other  to  Clements,  both  of 
which  he  located  within  the  portion  that  belonged  to  Wells. 
These  sales  gave  to  Wells  a  right  to  take  the  same  qu-intity 
within  the  part  which  had  fallen  to  Millar  in  the  partition. 
But  it  is  urged  the  choice  of  the  land  out  of  which  the  reim- 
bursement was  to  be  made,  belonged  to  Millar,  and  that 
Wells  could  not  select  a  particular  spot,  and  make  it  either 
the  object  of  a  sale,  or  gift.  In  looking  into  the  correct- 
ness of  the  position,  it  is  unnecessary  to  inquire  in  whom  the 
right  of  selection  would  be  vested,  under  a  contract  where 
the  owner  agreed  to  sell  an  indefinite  part  of  a  larger  tract 
of  land  lor  a  sum  of  money.    The  contract  before  us  mi|st  be 
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^SSJ^isSl*  carried  into  effect,  according  to  the  intention  of  the  parties, 
■===^  as  fair]  J  deduced  from  the  stipulations  made  by  them.     The 
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M.  construction  contended  for  would  violate  that  intention,  as 

nANTUM.  ^g  understand  it,  would  cause  great  unequalitj  in  the 
rights  of  those  who  contracted,  and  might  have  worked  gross 
injustice.  The  agreement  as  proved,  proceeds  on  the  idea 
that  one  of  the  parties  might  sell  ani/  part  of  the  land  be- 
longing to  the  other,  and  the  party  whose  land  was  thus 
sold,  was  bound  to  approve  the  location.  Reciprocity,  ther^ 
fore,  required  that  the  same  latitude  of  choice  should  be 
given  to  the  party  who  was  to  be  reimbursed.  Wells  might, 
in  the  first  instance,  have  sold  any  part  of  Millar's  tract,  and 
his  authority  to  do  so,  was  certainly  not  diminished  by  Mil- 
lar having  previously  sold  within  his.  Well's,  portion.  Any 
other  construction  would  give  an  undue  advantage  to  the 
party  who  first  exercised  the  right  which  the  agreement 
conferred.  If  this  matter  was  doubtful,  which  it  Is  not, 
we  have  the  construction  given  to  the  contract  by  one  of  the 
parties,  with  the  express  consent  of  the  other  to  do  away 

A.  ud  B.  rerbiJ-  *  ^  *  ^ 

^MTMdthatoae  that  doubt.     WcUs  did  dispose  of  land  of  Millar  accordinfic 

miffht   aril     any  '^  ® 

CS'^'iSdrt?'^  to  Well's  choice,  and  Millar  subsequently  ratified  it.  We 
«prov'!;S?i!il!?  therefore  think  that  at  the  time  Wells  made  his  will,  he  had 
a^certaiu^ua'nti-  a  right  to  any  portion  of  Millar's  tract  equal  in  quantity  to 
It  was  held  that  that  which  the  latter  had  sold  in  the  portion  beloneins:  to 

that  Bmiffhtbe-  ,  .  r  o     o 

qaeath  the  sane  him. 

SBatity    of  A's 
^-  But  it  is  further  objected  that  the  interest  shown  to  exist 

in  Wells  to  the  land,  which  enabled  him  to  make  it  the  ob- 
ject of  a  legacy,  is  proved  only  by  parol  evidence,  that  his 
contr^ict  was  not  reduced  to  writing,  and  that  it  was  null  and 
ATerhaiafTM-  void.    This  court  has  repeatedly  decided  that  a  verbal  agree- 
of  iMd  or  siavM  mcnt  for  land  or  slaves,  even  under  the  provisions  of  our  code 

▼old,  ttK  de-  was  not  null  and  void.  That  the  defect  which  such  a  con- 
feet  relates  wlely 

ifoueof'the  *"**  tract  presented,  related  polely  to  the  proof,  and  if  one  of  the 
grea  th^^^re^  partics  acknowledged  the  agreement,  or  permitted  parol  evi- 
pMSevwKce'if  <^cnce  to  be  given  of  it  without  opposition,  it  was  the  duty 
without  oiSo£  of  a  court  of  justice  to  carry  it  into  effect.  Here  we  have 
Mentwiu  be  carl  written  proof  from  the  vendor  that  such  a  parol  asreemeat 

tied  into  effect.  '^  r  o 

did  exist.     The  conveyance  of  the  agent  of  Millar  under  the 
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power  of  attornej,  expressly  recognises  it  This  conveyance  ^"JJ*  i£* 
is  not  a  new  contract  as  was  contended  in  argument,  it  is  ■ 

BROWX 

based  on,  and  recognitive  of  an  agreement  previously  exist*         t^ 

ing,  and  con^rmative  acts  dispense  with  the  exhibition  of     ^^^''^^' 

the  primordial  Utie  when  its  tenor  is  specially  set  forth.     In 

this  instance  Mill  tr^s  power  of  attorney  states  the  agreement 

which  had  existed,  and  the  conveyance  of  the  agent  refers      conftmatiTv 

Mtt         diapaoM 

to  that  po'ver  for  a  more  ample  explanation  of  the  act  pas-  ^*tii  ^  exuu 
sed  by  him.     O.  Code,  308,  art.  237.  ^w  ***«{£ 

■^  '  '  wlien  Ita  tenor  ia 

It  is  next  urged  that  the  confirmation  made  by  Millar  to  iJjiJjJii*'**'**'^ 
the  heirs  of  Wells  enured  to  their  benefit,  and  not  to  that  of 
the  legatee.     We  have  some  doubt  whether  this  objection 
can  be  made  by  a  third  party  against  him  who  is  in  pos- 
session under  the  will.    But  we  have  no  doubt  that  when 
the  heirs  of  a  testator,  acquire  a  title  in  that  quality  to  pro- 
perty, in  consequence  of  a  right  existing  in  their  curator  at  wiMndMbein 
the  time  of  his  death,  and  which  right  he  had  made  the  sub-  ^in'Ttidl  *Z 
ject  of  a  legacy,  that  the  title  so  acquired,  enures  to  the  property,  i/wif 
benefit  of  the  legatee,  because  it  was  the  duty  of  the  heirs  right  ezutinf  ia 

their  aocestor  at 

to  carry  the  will  into  effect.  O.  Code.  240,  arts.  141  and  142.  ?«  '^•^^''^J^ 

•^  ^  '  death,  aod  which 

This  brings  us  to  the  last  point  of  importance  in  the  cause,  jjjj*  therobSl 
viz:  the  want  of  authority  in  Millar's  attorney  to  convey  to  Jj,j  1S*^5,|J5S 
the  heirs  of  Wells  the  locus  in  quo.     The  power  has  been  J!St7f  tii^'tefl' 
already  set  out.     It  authorises  the  agent  to  convey  the  same  ^^' 
quantity  of  land  within  Millar's  claim,  which  Millar  may 
have  sold  out  of  Wells'.   It  is  urged  that  it  never  could  have 
been  in  the  contemplation  of  the  principal  to  have  confered 
authority  on  his  agent  to  convey  to  the  heirs  of  Wells,  lands 
which  had  already  been  aUenated  to  Clarke,  and  thus  make 
him  responsible  in  damages.     This  we  readily  believe.    Au-  under  a  special 

^  power  iBuat  coo* 

thorities  have  been  cited  to  us,  that  mandataries  under  a  fioehiiMeifrtrirt- 

^  .      .  >7  within  the  II- 

special  power  must  confine  themselves  strictly  within  the  jj*^*  "^"^JjJ 
limits  assigned  to  them,  and  that  those  who  deal  with  them  ^^^"^^ 
must  at  their  peril  see  they  do  not  exceed  their  authority.  JJ'"  JSli  'SS 
To  which  doctrine  we  also  accede.  But  this  doctrine  like  ritST'St'^thlw 
every  other  must  be  applied  with  these  limitations  which,  of  his  powers  and 

their    limitatiooa 

necessarily,  belong  to  it.  It  is  true  the  party  contractmg  must  |^^2?^  ^ 
at  his  peril  see  the  agent  does  not  exceed  his  authority,  but 
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^telJ^im"  ^^^  ^  ^^  to  see  and  judge  of  that  in  the  case  of  an  express 

==*=  authority  confiTred^  save  by  an  examination  of  the  written 

*  w^''       instrument  which  gives  it.     He  has  a  right  to  believe  that 

FRAiTTUM.     all  the  limitations  which  it  was  intended  to  place  on  the 

tiwt  tbeveodeeia  mandatary,  would  be  there  expressed.    He  i;-  not  compelled 

•oqucuutod    with 

the  tide,  mrwu  to  look  bcyoud  it.  He  is  not  obliged  to  inquire,  whether 
^SSTvaSir  w£k  ^^^^^^  ^^J  ^^^  ^^  ^'^^^  ^^^  circumstanccs  which  should  have 
^!ini"t!»  pISl  induced  the  principal  to  place  restrictions  on  the  authority, 
Cm^tbe"*!^  wiiich  he  has  conferred.  The  law  does  not  presume,  and  it 
hiBMir  of  that  does  not  require  of  the  third  person  to  suspect  that  any  such 

title*  • 

exist;  such  a  doctrine  would  put  it  In  the  power  of  princi- 
pals to  entrap  every  one  who  deal  with  their  agents,  and 
place  every  one  who  contracted  with  them  at  their  mercy. 
A  power  of  attorney  is  to  be  construed  by  courts,  like  every 
other  instrument.  It  should  receive  such  an  interpreta- 
tion as  fairly  results  from  the  language  used,  when  consi- 
dered in  relation  to  the  subject  matter.  And  when  it  is 
examined  in  that  view  and  it  leads  to  the  conclusion,  that  the 
agent  and  the  other  party  were  both  justified  in  belciving  it 
authorised  the  contract,  relief  cannot  be  obtained  against  it, 
because  facts  existed  which  should  have  induced  the  princi- 
pal to  place  limitations  on  the  power  griinted.  In  the  present 
instance  authority  was  conferred  to  convey  out  of  the  lands, 
which  the  principal  had  acquired  from  the  Pascagoula, 
Chocto  and  Beioxi  ^tribes  of  Indians,  a  sufficient  quantity  to 
replace  those  which  the  principal  had  sold  belonging  to 
Wells.  The  agent  is  confined  to  no  particular  portion,  nor 
limited  to  any  part  of  the  tract.  The  whole  is  placed  under 
his  authority.  If  a  stranger  under  such  a  power  had  pur- 
chased the  thirty-seven  arpents  conveyed  to  the  heirs  of 
Wells,  a  question  ^  could  hardly  be]  raised,  that  he  bad 
acquired  a  good  title,  and  we  see  nothing  in  the  facts  of  the 
case  which  would  authorise  us  to  place  them  on  a  different 
footing.  It  has  indeed  been  argued  that  in  consequence  of 
their  acquiring  without  warranty,  and  their  declaration  that 
they  were  well  acquainted  with  the  title  which  Millar  had 
to  the  premises,  that  they  cannot  now  say,  they  were  unac- 
quainted with  the   sale  to  Clarke.    But  the  court  cannot 
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sent   to  this  reasoning.      It  extends  the  meaning  of  the  Wmw*  Dm 

^  f  o  OrH*tr,   1831 

expressions  further  in  an  Oj^inion  than  they  warrant,  and  « 
bs/oni  ta3  in t3ation  of  tho  parties.   A  declaration  that  the 
▼cndei:  is  acquainted  with  the  title,  means  that  he  has  a    «*««*«'<•• 
knowledge  of  the  tille,  under  which  his  vendor  holds  the 
property;  not  that  he  has  a  dnowlcdge  the  vendor  has  divest- 
ed  himself  of  that  title. 

The  objections  made  to  the  plaintiff's  title  being  remor- 
ed,  the  case  is  one  of  the  utmost  simplicity  and  clearness. 
The  conveyance  under  which  the  plaintiff 's  claims  the  pre- 
mises, though  hist  made,  was  first  recorded  in  the  parish 
where  the  land  lies,  and  must  prevail. 

It  is,  therefore,  ordered,  a  Ijudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
and  it  is  further  decreed,  that  the  plaintiff  do  recover  of  the 
defendant  the  premises  claimed  in  the  petition,  with  costs 
in  both  courts. 

Rigg  and  Winn^  for  plaintiff  and  appellant 

Janin  and  Boy^  for  defendant  and  appellee. 


HALL  «t.  MARSHALL. 

APrXAL    FMOM    TBK    OOVRT    OF    TBE    SIXTH    DISTRICT,    TBB    JVIMX    OP  TttB 

SXYKITTH  PRESIDIira. 

Where  the  petition  claims  section  No.  87,  and  the  CTidence  shows  that  the 
land  ocenpied  by  the  defendant,  is  No.  28,  the  plaintflT  will  be  precluded 
onder  the  pleadings,  from  showing  title  to  No.  28,  and  a  Judgment  <d 
iioiMait  entered. 

The  circumstance  of  the  defendant  setting  up  title  to  sections  27  and  28^ 
io  his  answer,  will  not  authorise  testimony  to  prove  title  to  land  not 
claimed  in  the  petition. 

The  plaintiff  clainos  to  be  the  owner  of  section  37,  in  a 
certain  township  of  land,  which  he  purchased  at  the  probate 
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WMTsm  Di»  gale  of  the  estate  of  odq  Thomas  Broderick,  hy  the  parish 

0€Ub*r,  1833.  ^  *^ 

judge  of  Avojelle,  in  1827.  He  alleges  the  defendant  bait 
taken  wrongful  possession  of  it^  and  sets  up  adverse  titl6 
thereto. 

The  defendant  avers,  that  the  proceedings  of  the  probata 
judge  were  illegal,  and  that  at  the  sale,  the  plaintiff,  who  is 
the  brother-in-law  of  John  Stafford,  the  curator  of  Brode- 
rick's  succession,  purchased  the  premises  for  the  use  and 
benefit  of  the  latter*  That  said  purchase  is  null  and  void  in 
law,  as  having  been  made  indirectly  bj  the  curator,  which 
is  forbidden*  .  He  claims  title  through  one  Reuben  Raj,  to 
whom  Broderick  sold  his  inchoate  rights  in  his  life  time; 
and  also  all  Stafibrd's  right  to  the  same  land,  under  a  sheriff's 
tale,  and  several  mesne  conveyances. 

It  Was  disclosed  in  evidence,  that  the  section  of  lattd 
^laim^,  was  No.  28,  and  not  27,  as  alleged  in  the  petition. 
The  defendant  ha4  judgment,  imd  the  plaintiff  appealed. 

PoRTEB,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action.  The  plaintiff  claims  section  27, 
in  township  No.  1,  south  of  the  31st  degree  of  latitude,  in 
range  No.  2,  east  of  the  bads  meridian,  under  a  settlement 
made  by  one  Thomas  Broderick,  deceased,  which  he  avers 
entitles  him  to  a  pre-emption. 
tk>a  ciaiiiM  mcI  The  evidcHcc  show  that  the  land  occupied  and  claimed 
the      'erideuce  by  the  defendant,  is  section  28,  and  the>'  objected  to  the 

■liowB    that     th«  r  ,  1111  'f  »r 

\nd  occupied  bj  plaintiti  s  nght,  under  the  plesidings,  to  show  any  title  to  that 

the  defeodant,  l«  *  o      '  *  o  *  • 

?»  ^i.^il'**'*"'  section. 

tiff  will  be  pre* 

Jl^4°f*'ft2;  We  think  the  objection  was  well  taken  and  that  the  evi- 
JS'^SC  ^Md  ^  dence  should  not  have  been  received.  The  plaintiff  contends 
^mi\£'^^  that  he  had  a  right  to  offer  the  proof,  because  the  defendant 
•tMMeoT ttedSr  in  his  answer  set  up  a  right  to  both  sections  27  and  28,  but 

fendsnt  Mttisff  op  . 

tiUe  to  Mcuoof  the  assertion  of  title  to  land,  not  claimed  in  the  petition. 

97  eod  88  ia  his  r  » 

anmr,  will  not  forihed  no  issu6  on  which  evidence  could  be  i^eceived. 

■nthorue  teetioio- 

U^JSliS^      The  judgment  of  the  court  below  is  final,  we  think  it 

•dinthepetitfam.  ghoulJ  \y^  ^nO  of  non-SOlt. 
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It  is,  dierefore,  ordered,  adjudged  and  decreed,  that  the  Wistcsr  t>n 
jodgment  of  the  District  Court  be  annulled,  avoided  and  ms=== 
reversed;  and  it  is  further  ordered,  that  there  be  judgment  •■"'■»^««'" 
for  defendant,  as  in  case  of  non-suit,  with  costs  in  the  court   «»»»■■««»- 
below,  those  of  appeal  to  be  borne  b  j  the  appellee* 

Flintj  for  the  plaintifil  Wtnn^  con^rcu 


4PFEAL  FROIf  TBI:  <;OURT  OF  rR9PATSS,  FQR  Tp«  P4]U9|I  OF  f^^lJ>9^ 

A  will  cannot  fie  annnRed,  or  its  validity  inqatred  into,  without  making  tliose 
lutTing  an  interest  arising  under  it,  parties  to  the  suit 

In  a  suit  between  the  heirs  of  an  estate  and  the  exeeutor,  the  fowt  •Muitt 
decree  certain  notes,  found  in  the  succession,  hut  payable  to  the  tofltsf^r's 
natoral  children,  to  ha  the  property  of  the  plaintiffs,  without  making  the 
payeea  of  the  notes  parties  te  Ibf  0uaL 

A  court  of  ordinary  jurisdiction,  is  the  proper  tribunal  in  which  to  enforce 
the  payment  of  debts  due  to  a  succession. 

The  facts  are.  fully  stated  in  the  opinion  of  the  court, 
delivered  by  Porter,  J. 

The  petitioners  state  that  their  uncle  died  in  the  parish  of 
Rapides,  leaving  no  descendants  to  inherit  his  estate;  that 
thej  are  his  heirs;  that  after  his  death  an  inventory  and  ap- 
praisement of  his  property  was  made,  and  that  one  Francis 
Henderson  administered  his  estate  as  one  of  his  executors. 

Tbey  pray  that  he  may  be  cited,  and  adjudged  to  pay  the 
sami  which  he  may  be  found  owing  to  the  succession  of  the' 
deceased  in  his  own  right,  or  otherwise,  together  with  inter- 
est, BM  mentioned  in  the  inventory;  that  a  final  settlement  of 
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WKmim  IHt  the  accoant  of  the  sacccFsion  may  take  place^  and  that  he  be 
'         decreed  to  surrender  such  portions  of  ihe  property  as  is  not 

**'**«"""  dwpoaed  of. 

■MMMoir.  On  this  petition  the  judge  made  an  order,  admitting  the 
platntifBs  as  heirs  of  the  deceased,  and  directed  the  executor 
to  render  his  account. 

The  answer  of  the  defendant,  denied  that  there  was  such 
affinity  between  his  testator,  and  the  plaintifis,  as  made  them 
bis  heirs  at  law. 

And  that  if  they  were,  the  deceased  made  a  will,  whereby 
he  bequeathed  to  his  own  children  all  the  estate;  that  this  will 
is  still  in  existence,  and  that  the  plaintiff  had  no  right  to 
this  action  until  the  will  was  annulled,  that  the  defendant 
was  maic  executor  of  the  will,  and  is  tutor  to  the  minor  chil- 
dren of  the  tesbitor.  He  also  pleaded  that  he  had  disbursed 
large  sums  of  monoy  for  and  in  behalf  of  Grubbs  and  his 
children,  which  he  should  be  allowed  in  compensation. 

And  further,  that  the  notes  given  by  him  ibr  the  land 
bought  from  B.  Grubbs,  were  made  in  favor  of  his  children, 
to  whom  alone  he  ought  to  pay  them. 

After  this  answer  was  put  in,  the  plaintifls  applied  for  and 
obtained  leave  of  the  court,  to  61e  a  supplemental  petition, 
in  which  they  state:  That  the  will  aliuJcd  to  in  defendants 
answer,  never  has  been  legally  probated;  that  it  is  void  for 
many  reasons.  That  it  was  defective  in  wanting  the  requi- 
sites prescribed  by  law;  that  the  dispositions  made  in  it,  are 
in  direct  opposition  to  law. 

First.  In  making  an  universal  donation  to  the  concubine 
of  the  deceased. 

Second.  In  donating  more  than  is  allowed  by  law  to  his 
illegitimate  children,  who  had  not  been  naturalized  or 
acknowledged  according  to  law. 

Wherefore,  they  pray  that  the  instrument  alleged  to  be  a 
will,  be  declared  null  and  void. 

The  executor  afterwards  filed  his  account  of  disbursementi 
as  executor,  leaving  it  to  the  court  to  charge  him  with  such 
parts  of  the  estate  as  he  might  be  responsible  for.  He  reiter* 
ated  his  allegation,  that  the  will  was  good,  and  most  be 
considered  such,  until  set  aside  according  to  law. 
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The  plaintifis  filed   opposition   to  several  items  of  this  Wsstskn  Dis 

OetebtTf  1833. 

accoant;  and  averred  that  the  defendant,  not   having  paid  ===== 
many  of  the  sums  for  which  he  claimed  credit,  during  the  ^"''"jj^H*"' 
period  of  his  executorship,  could   not  oppose  them  to  the    ssirDBftsoir. 
demand  of  the  plainliSs,  and  further,  that  the  defendant  had 
given  the  estate  credit  for  no  sum  whatever,  when  he  should 
have  charged  himself  with  thirty  thousand  dollars  under  the 
inventory. 

On  these  issues  the  parties  went  to  trial.  The  Courtof  Pro- 
batf  8,  sustaining  the  objections  to  some  of  the  items  of  the 
defendant's  account,  came  to  the  conclusion,  that  the  estate 
was  indebted  to  him  in  the  sum  of  one  thousand  two  hun- 
dred and  twenty  dollars  and  eight  cents.  It  i^  fu  ther 
ordered,  that  the  defendant  deliver  over  to  the  plaintiffs, 
the  notes  made  by  him  in  favor  of  the  natural  children,  but 
that  nothing  contained  in  the  decree,  should  prejudice  the 
rights  of  the  plaintiff  to  any  action  which  they  might  bring 
on  the  note  of  the  defendant. 

From  this  judgment  the  plaintiffs  appealed. 

The  evidence  on  record,  does  not  enable  us  to  say,  the 
court  erred  in  the  dacision  waich  it  made  on  the  several 
items  of  the  defendants  account,  which  were  objected  to. 

The  will  could  not  be  annulled,  without  making  those  u^^nS^^ 
having  an  interest  under  it,  parties  to  the  suit.  La  Vahain  qairc4  laiofwitiiZ 
vs.  Clerctierm     3  La.  Reports^  170.  haTiaffAiiuit«rwt 

The  principal  point  in  contest,  is  in  relation  to  the  notes  partiMtotiMMtt. 
executed  by  the  defendant,  in  favor  of  the  illigitimate  chil- 
dren of  the  testator,  tlie  consideration  of  which  was  a  tract 
of  land  purchased  from  him.  The  piaintifis  contend  that 
these  notes  were  absolutely  null  and  void,  and  that  the  judg" 
ment  of  the  court  should  have  been,  that  they  were  the  pro- 
perty of  the  heirs,  and  that  the  defendant  should  pay  over  to 
the  plaintiffs  the  amount  due  by  them.  The  defendant  has 
not  appealed,  and  we  are  therefore  dispensed  with  the  neces- 
sity of  examining  whether  the  Court  of  Probates  could  give 
such  a  decree,  in  a  case  where  the  payees  of  the  note  were 
not  parties,  either  by  themselves,  or  their  legal  represen- 
tatives; or  if  there  had  been  such  parties,  whether  that  court 
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WwMMM  Dis  had  jurisdiction  of  the  case*    We  are  however  entirelj  satis- 

—  fied|  that  the  prayer  on  the  part  of  the  plaintiffs  to  have  the 

mcnAROigv  judgment  made  still  more  favorable   to   them,  cannot   be 

fl^PTT  KT  Ai..  acceeded  to*     The  payees  of  the  notes  are  not  parties  to  this 

^tbebiir^  suit,  and  no  judgment  can  be  given  which  deprives  them  of 


Z^tttor,      the  the  interest  vested  in  them,  by  the  terms  in  which  the  obli- 

court  cMiDOt  <l6- 

crMoeruinnotM  gatious  are  written,  until  they  have  had  the  means  legally 

found  in  the  roc-  ^  '  "^  b      J 

GOMion,  but  pay-  given  to  them,  of  making  their  defence.  Then  again,  the 
SLn"o'bli*th6^®'^*  due  by  the  executor  to  the  testator,  previous  to  his 
p!2StS»«.**wUht  decease,  cannot  be  distinguished  from  any  other  credit,  which 
^^*^^of  ^  the  estate  may  possess,  and  the  courts  of  ordinary  juri^iction, 
noieii^^pvues  to  ^^^  ^^q^  of  probatc,  are  the  proper  tribunals  to  enforce  Ae 

diiLi7"7arbdic-  paymettt  of  debts  due  to  a  succession. 

tion,  is  the  pro- 
per   Iribttnnl    in 

the'^n^nr^     This  opinioD  rcoders  it  unnecessary  to  notice  the  bill  of 
^         exceptions,  which  appears  on  record,  and  it  is,  therefore, 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  affirmed  with  costs. 


RICHARDSON  w.  SCOTT  ET  AL. 

APPEAL    FROM    THS     SBVXKTR     JUDICIAL     DISTRICT,     THE     JUDGE     THSREOP 

PRESIDING. 

fa  ma  egeioflivelf  poaaeisoiy  action,  neither  party  it  permitted  to  iotiodaca 
•vSdenca  of  title ;  an  exception  to  this  rale  woald  probably  take  placa  In 
«  eaie  whare  the  axteat  of  possession  was  dispnted. 

The  proceedings  before  a  justice  of  the  peace  to  oust  a  possessor  of  the  con- 
tested premises,  is  evidence  in  a  possessory  action,  to  regain  possession, 
t.  e.  to  establish  rem  ipsam. 


lessor  has  a  right  under  the  acts  of  March  3d,  1819,  to  sue  for  the  recor- 
«ry  of  the  poaeession  of  liia  leased  property,  under  the  JurisdictioQ  of  a 
jwdce  «f  the  peace. 
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And  if  judgment  is  obtaiaedi  and  possesion  in  nurauance  of  it,  the^nouirv  WtattiiN  Dti 
wiU  dot  be  allowed,  whether  or  not  the  proper  formaUties  were  compiled  --  -^ 

with  in  obtaining  judgment,  if  the  jusUce  had  jurisdiction  raiUme  mMUria.    ~*^"^*^'*'* 

Where  a  tenant,  on  being  required  to  surrender  his  lease,  to  evade  his  land- 
lord, puts  another  in  possession,  such  an  act  is  directly  in/raudem  tegis^  and 
th*  possessor  is  considered  as  without  any  right  or  claim  to  the  possession. 

This  is  a  possessory  action.  The  plaintiff  is  the  widow 
of  R,  D.  Richardson,  deceased,  and  claims  the  possession  of 
the  plantation  and  slaves,  on  which  her  husband  died,  and 
of  which  she  alleges  she  had  the  possession,  until  forcibly 
ejected  by  the  defendants. 

The  defendants  filed  separate  answers;  both  denying  pos- 
session to  be  in  the  plaintiff.  Scott  pleaded  actual  possession 
of  the  disputed  premises;  and  Hook  pleaded  that  he  was  in 
possession  of  them  as  Scott^s  agent. 

Theplaintiff  had  judgment,  and  the  defendants  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  a  possessory  action,  commenced  by  the  pliiintiff^  in 
her  own  right,  and  as  natural  tutiix  of  her  children,  who 
are  minors^  to  recover  possession  of  a  certain  plantation  or 
tract  of  land,  and  slaves  thereon,  &c.,  situated  in  the  parish 
of  Ouachita,  from  which  the  petitioner  alleges  thaf  she  had 
been  wrongfully  and  forcibly  ousted  or  removed  by  the 
defendants. 

They  separated  in  their  nnswers;  the  right  of  possession 
in  the  plaintiff  is  denied  by  both;  Scott  pleads  legal  and 
actual  possession  in  himself  at  the  time  of  instituting  th6 
present  action;  and  Hook  alleges  that  he  obtained  possession 
lawfully,  as  Scott's  agent,  &c. 

Judgment  was  rendered  in  the  court  below  in  favor  of 
the  plaintiff,  from  which  the  defendants  appealed. 

The  facts  of  the  case,  as  they  appear  on  the  record,  are 
established  by  testimony  of  witnesses  taken  down  in  writing, 
and  by  written  documents.  The  latter  were  generally 
excluded  from  the  evidence  by  the  court  below,  in  rendering 
ili  JddgiAent,  and  ate  «iU  bn>ugfat  up  to  thte  court  under  bilk 
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WesTKRiv  Dif  of  exceptions.      They  consist  of  muniments  of  tillc,  Jind  a 

Ofioher,  1813.  »  '^ 

=s  record  of  a  suit  prosecuted  to  judgment  and  eiccuiion  on 
fticuARDsoa  ^^^  p^^^  ^^  ^y^^  defendant  Scott,  against  one  Hamblin,  who, 
SCOTT  BTAL.  as  allcgcd  in  the  petition  by  which  that  action  was  com- 
menced, had  obtained  possession  of  the  premises  now  in 
dispute,  in  June,  1830,  from  a  certain  R.  D.  Richardson, 
who  held  the  property  at  that  time,  for  the  plaintiff  in  that 
suit 

The  proceedings  in  that  case  were  commenced  and  car* 
ried  on  before  a  justice  of  the  peace,  in  pursuance  of  the 
provisions  of  an  act  of  the  legislature,  respecting  landlords 
and  tenants,  approved  on  the  3d  of  March,  1819. 

The  present  being  exclusively  a  possessory  action,  it  is 

believed,  according  to  the  article  53d  of  the  Code  of  Prac 

tice,  that  the  judge  a  quo  did  not  err  in  refusing  to  admit  evi. 

inuiexehMiT*-  dcncc  of  title  in  either  paity  to  the  suit.     An  exception  Co 

tioa!1!Stlie7iMrI  the  rulc  established  by  this  article  of  the  Code,  would  proba- 

introduce     eri.  biy  take  placc  lu  a  case  where  the  extent  of  possession  wa3 

deoce  of  title  •,  an  *  *^ 

^w!^^^  disputed;  for,  in  such  a  case,  the  introduction  of  title  papers 
a'Ll^wil^the  roight  become  necessary  to  show  how  far  the  right  of  possc»- 
SSrVM^dSpT-  8ion,  either  civil  or  natural,  or  both  combined,  might  legally 
^^*  extend  over  a  tract  of  land,  the  possession  of  which  was  dis- 

puted. But  no  contest  of  this  nature  seems  to  have  arisen 
in  the  present  case*  See  in  relation  to  this  part  of  the  cause, 
7  Martinj  p,  486. 

As  the  proceedings'  hid  before  the  justice  of  the  peace, 

relate  entirely  to  possession,  we  are  of  opinion  that  they 

The  proceed-  were  propcrly  admitted,  so  far  as  they  wnre  allowed  to  be 

ings  before  ejus-  i  • 

tice  or  the  peace,  evidcucc  to  establish  his  r,^m  ipsnm.       The  legal  effect  of 

to  oufrt  a  po««e0-  '  ^ 

•oroftheooateet.  j^is  cvidencc  on  thc  riffhts  and  claims  of  the  parties,  is  a 

M   preniMS,    u  *>^  ^  ' 

JJJJlJ^^JJ^J^  matter  dilTerent  from  its  admissibility. 


reffainpoMe»ioii,      r^y^^  testimonial  proof,  although  somewhat  contradictory. 


i,  «.  to  e«tabli«h 


together  with  the  copy  of  a  letter,  written  to  Scott,  fay  R. 
D.  Richardson,  the  husband  of  the  plaintiff,  and  father  of 
her  children,  whom  ^he  now  represents,  as  tutrix,  which  is 
part  of  the  evidence  contained  in  thc  record,  purpoting  to 
have  been  dated  on  the  Ist  of  April,  1830,  establish  the  fact 


UCHAHDSOir 
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prettj  clearly,  that  the  writer  never  possessed  the  premises  W««»««ir  Dit 
in  dispute  in  his  own  right,  but  as  tenant,  holding  for  Scott. 
There  is  no  evidence  to  show  that  the  tenant  could  ever 
consistently  have  joined  the  will  to  possess  for  himself  or  in  »«o"*»«>*- 
his  own  right,  to  the  actual  detention  of  the  property.  His 
possession  was,  therefore,  according  to  legal  principles,  the 
civil  possession  of  the  defendant,  Scott.  See  Leu  Code^  from 
arU  3389,  to  art.  3402. 

Mathbws,  J.,  delivered  the  opinon  of  the  court. 

The  whole  evidence  of  the  case,  stripped  as  it  is,  of  all 
documents  relating  to  the  title,  shows  that  Richardson  held 
possession  of  the  premises  in  dispute,  for  Scott,  until  some 
time  in  June,  1830;  that  they  were  then  let  to  Dr.  Ham- 
blin,  on  a  lease,  which  was  to  expire  on  the  1st  of  January, 
1831,  or  so  soon  thereafter  as  he  could  gather  the  crop, 
which  grew  on  the  plantation  in  1830;  and  that  Richardson 
died  in  July  of  this  year,  lfc30,  leaving  the  plaintiff,  his 
widow,  and  two  children,  of  whom  she  is  tutrix,  who  left 
the  plantation,  and  did  not  return  to  it  until  J<anuary,  1831. 

Now  it  is  clear  that  Richardson,  the  husband  and  father, 
not  having  possessed  in  his  own  right,  had  acquired  no  right 
of  possession  before  or  at  the  time  of  his  death,  and  conse- 
quently could  transmit  no  such  right  to  his  widow  and  heirs. 
If  Scott,  either  by  himself  or  his  agent,  Hook,  had  peacea- 
bly entered  into,  or  recovered  actual  possession  from  Ham- 
blin,  his  ten^vnt,  under  the  lease  from  Riihardson,  at  the 
expiration  of  that  lease,  the  pretentions  of  the  plaintiff  in 
the  present  suit,  would  be  wholly  without  foundation. 

But  it  is  contended  on  one  part,  that,  even  admitting  that 
she  had  no  right  of  possession,  or  was  not  a  person  entitled 
to  bring  a  possessory  action,  according  to  the  47th  article  of 
the  Code  of  Practice,  yet  being  one  evicted  by  force,  she  is 
legally  authorised  to  maintain  the  present  suit,  according  to 
a  proviso  of  the  49th  article,  wherein  it  is  declared  that  a 
possession  of  less  than  one  year,  in  case  the  possessor  has 

8 
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■ 

W*sT«Air  Dii  been  evicted  by  force  or  fraud*  will  authorise  an  action  to 

Oeftfder,  1833.  ^  ' 

recover  possession.     This  leads  us  to  the  consideration  of  Ihe 


mCRAKDSOir 


9$. 


proceedings  commenced  and  carried  on  before  the  justice  of 
iooTT  «t  AL.   ^b^  peace. 

Consldi  ring  Hamblin  either  as  the  immediate  or  sub-lessee 
of  Scott,  (and  as  standing  in  one  or  the  other  of  these  situa- 
tions, he  must  be  considered  according  to   the  evidence  of 
^i^undirtK  ^^^  cause,)  the  lessor  had  a  right,  under  the  act  of  1819,  to 
i8i9**'to^M!«*for  pursue  for  recovery  of  the  possession  of  his  property,  under 
£ep^Mio!L  of  the  jurisdiction  of  a  justice  of  the  peace.      He  did  so,  and 
Jytuddtithe**!!!  obtained  a  judgment,  and  it  is. not  for  us  to  inquire,  whether 
Justice    of   the  or  not  proper  formalities  were  complied  with,  in  the  prose* 
And  if  juHg.  cutiou  of  his  claim;  it  is  enough  that  the  justice  had  juhsdic- 

meat  w  obtained,   ^  .  . 

■nd  poeMMionin  tion  ratiotie  materi(B* 

5w*inqu?ry*  will      Previous,  however,  to  the  execution  of  this  judgment,  the 

■ot   be    allowed,  i_      i        .  .  i  i  /*•       mi 

whether  or  not  tenant  had  given  up  possession  to  the  plaintin.     This  we 

the  proper     iDr> 

■*^*H?L    Tu^  view  as  an  act  intended  to  evade  the  law:  it  is  directly  in 

eoaplied  with  in  '  .f     * 

iwlJtr if^hi"}M- /'■^^"^^^  ^''S^^t  ^^^  ought  not  to  be  tolerated  by  courts  of  ju*- 
Sn*l-rtiiii?ir  tice;  otherwise  the  provisions  of  the  act  relating  to  landlords 
*"*'  and  tenants,  would  become  vain  and  nugatory.      The  plain- 

tiflf,  at  the  time  she  was  removed  from  the  premises,  stood  in 
•ntToJ'SBilff^  a  situation  no  better  than  a  person  would  be  in  who  should 
JSi'hi/^ieXrto  take  possession  of  a  house  and  plantation  from  which  the 

evade  liis    land-  .  •  i  i  «  i        •  .  ■ 

lord,  puts  another  owncr  was  tcmporanly   absent  on  business,  or  any  other 
aueh  an  act  i«  di-  occasiou.     She  must  bc  Considered  as  an  intruder  or  usurper. 

rectly  m/Vmi^««       .11 

itgi9,   and   the  without  a  shadow  of  claim.      A   system  of  jurisprudence 

poeaeaaor  is  con-  ^  J  r 

oirt  ^7*right^  which  would  authorise  a  person  thus  deprived,  to  recover 
jjJlJ^  *»»•?«-  possession  against  the  rightful  owner,  having  the  right  of 
possession,  would,  in  our  opinion,  violate  all  sound  rules  and 
principles,  on  which  the  rights  of  property  are  founded.  We 
conclude  that  the  proviso  of  the  49th  article  of  the  Code 
of  Practice  is  not  applicable  to  the  present  case,  and  that 
the  defendants  did  not  obtain  possession  either  by  illegal 
force  or  fraud. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
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anmillecl.     And  it  is  further  ordered,  adiadeed  and  decreed*  Wss«»im  Dw 
that  judgment  be  here   rendered    for  the  appellants  and  ■■ 

defendants,  with  costs  in  both  courts.  "i^^ 


mmsm 


SPRIGG  vt.  BEAMAN. 

APPEAL  PBOM   THB  COUBT  OF  THS  SIXTH  PISTBIOT,  TBI  JUOOB  OP  THB 

P^VRTH   PRBflDIire. 

In  an  hypothecary  action,  the  defendant  cannot,after  the  general  denial  has 
been  pleaded  in  the  court  of  the  first  instance,  first  raise  the  objection  on 
appeal,  that  the  oath  as  to  the  debt  is  not  annexed  to  the  plaintiff's  petition* 
and  that  payment  has  been  in  vain  demanded,  thirty  days  before  the  institu- 
tion of  the  suit. 

A  sorely  who  pays  and  b  subrogated  to  the  riglits  of  the  ereditor  agaiail 
lh«  principal  debtor  may  legally  israe  execution  in  the  name  of  the  Judgment 
ereditor. 

Personal  demand  on  the  debtor,  previous  to  bringing  the  hypothecaiy 
aetion  against  the  third  possessor,  will  not  be  required  where  the  debtor  has 
absconded.    A  return  by  the  sheriiT  of  fuUU  bona,  is  suflScient. 

In  the  assignment  of  a  Judgment  the  legal  and  the  express  subrogation  are 
of  equal  extent,  and  every  right  which  the  creditor  possessed,  passes  by  the 
net  of  payment  to  him  by  whom  that  payment  b  made. 

An  attorney  interrogated  as  a  witness  in  a  cause  upon  his  voir  dtn^  swore 
*'  that  he  had  not  stipulated  any  particular  fee,  but  expected  to  be  \md  for 
his  legal  services,  and  that  it  was  his  habit,  when  he  had  not  stipulated  for  his 
fee  to  charge  leas,  should  he  fail  in  the  cause  than  if  he  were  to  succeed;  and 
that  he  would  feel  bound  by  his  rule  of  conduct  to  apply  it  in  this  case."  U 
was  Md  by  the  court  that  he  was  admissible  as  a  witness,  for  his  client. 


fru«« 
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WsATBSiff  Dn     A  debtor,  who  is  liable  in  warranty,  if  ttie  plaintiff  lueceed  agalnat  his 

Octtlcr,  1681. 
II  vendee,  has  a  direct  and  legal  interest,  which  renders  him  incompetent  to 

testify  in  the  cause. 

The  authority  to  collect  a  note,  necessarily  implies  the  power  to  extinguish 
the  right  of  the  creditor  in  it,  and  whether  the  payment  by  which  this  extinc- 
tion is  produced,  be  made  by  the  debtor  or  any  other  \)enon,  is  a  matter  of  no 
importance,  provided  that  the  attorney  eipressly  stipulates,  that  the  transfer 
is  made  without  recourse  to  his  client. 

The  word  "rights,"  in  Louisiana  Code,  art.  2156,  embraces  every  tiung 
included  in  the  following  words,  ''actions,  privileges  and  mortgages." 

If  an  absolute  Judgment  be  rendered  when  the  petition  prays  only  for  a  con- 
ditional one,  it  is  good  ground  for  reversal. 

This  was  an  hypothecary  action  brought  to  subject  certain 
slaves  in  the  hands  of  the  defendant,  as  third  possessor,  to  the 
plaintifT^s  mortgage.  The  latter  derives  his  mortgage  from 
a  recorded  judgment  obtained  hy  one  James  Miller  against 
G*  C.  Russell,  at  the  May  term  of  the  Rapides  District  Court 
in  1829*  In  December,  1828,  Miller,  by  his  attorney  at 
law,  and  in  fact,  Isaac  Thomas,  for  value  received,  tran&> 
ferred  said  judgment  with  all  its  privileges  and  mortgages  to 
the  petitioner.  Since  the  recording  and  transfer  of  the 
above  judgment,  the  defendant  purchased  a  number  of  slaves 
at  sheriff's  sale,  sold  as  the  property  of  G.  C.  Russell,  and 
subject  to  the  mortgage  under  said  judgment. 

The  defendant  expressly  denied  the  authority  of  Mr. 
Thomas,  as  the  attorney  in  fact  of  Miller,  to  transfer  his 
judgment  against  Russell  to  Sprigg,  and  subrogate  the  latter 
to  Miller's  right,  privileges  and  mortgages  under  the  judg- 
ment. He  averred  that  Miller  was  dead  when  the  transfer 
was  made,  and  the  power  under  which  it  was  made,  was 
insufficient;  and  that  it  was  made  in  fraud  and  without 
consideration. 

The  power  of  attorney  from  Miller  to  Thomas,  declares 
tfiat  ^  I,  James  Miller,  &c.,  do  nominate  and  appoint  Isaac 
Thomas,  my  attorney  in  fact,  with  full  power  to  arrange. 
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settle  and  receive  the  amount  of  a  claim  due  me  by  G.  C.  Westkhw  Dw 

•^  October,  1833. 


8PRIOO 

vs. 


Ru9dell,  and  which  is  at  this  time  in  the  hands  of  my  said 
attorney;  hereby  clothing  him  with  full  power  to  do  any 
thing  in  relation  to  said  claim  that  .he  may  think  proper,  or      "KAWAir. 
take  any  steps  for  the  security  therefore."  v 

On  the  trial,  I.  Thomas,  Esq.,  was  called  as  a  witness,  and 
objected  to  on  the  score  of  interest;  having  a  fee  in  the  case 
as  counsel. 

It  was  also  objected  by  defendant,  that  the  return  of  the 
sheriff  of  nulla  bona,  on  the  execution  against  Russell,  was 
sufficient  notice  to  the  third  possessor,  of  the  non-payment  of 
the  debt;  and  that  the  execution,  itself,  was  null,  having  been 
issued  by  ihe  assignee  in  the  name  of  the  judgment  creditor.  « 

The  district  judge  overruled  all  these  objections,  and  gave 
judgment  for  the  plaintitPs  whole  claim.  The  defendant 
appealed. 

Thomasj  for  plaintiff  and  appellee. 

1.  The  main  question  here,  is  whether  the  power  of  attor- 
ney from  Miller,  was  sufficient  to  transfer  all  his  rights  to  this 
judgment  against  Russell? 

tL  The  power  is  full  and  ample  to  his  attorney  to  secure 
the  payment  of  the  debt  in  any  lawful  way,  and  makes  the 
subrogation  legal.  It  was  special,  because  it  related  to  the 
setltlement  of  this  particular  debt. 

3.  The  objection  to  counsel  being  sworn  as  witnesses  in 
their  causes,  cannot  be  sustained.  The  code  makes  them 
competent  witnesses,  and  the  taking  a  fee  does  not  disqualify 
them. 

Winn,  for  defendant  and  appellant. 

1.  This  being  an  hypothecary  action,  is  improperly 
brought,  because  there  is  no  oath  annexed,  that  the  debt  is 
due  and  remains  unpaid,  and  that  payment  has  in  vain  been 
demanded  of  the  principal  debtor  thirty  days  before  suit 
against  the  third  possessor.  La.  Code,  3364,  5.  Code  of 
PracHce,  68,  69,  70. 
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WpsTBMi  D19  %  The  syretj  who  pays  the  debt,  cannot  take  out  ei^e^n* 
^^^"  in  the  name  of  the  creditor;  so  the  Ji*  fa.  issued  bj 
iPRioo  Sprigg  in  Miller's  name,  against  Russell,  was  null  and  void, 
4^4icAii.  i^u^  (()0  sheriff's  return  of  nulla  bona  was  illegal,  and  did 
not  operate  a  notice  of  a  demand  on  the  original  debtor, 
to  put  the  third  possessor  in  delay.  4  Mar*  Jf*  S*  19&  Code 
ofPracHoe^  726,  7.     1  La.  Rep.  410. 

3.  The  transfer  of  the  judgment  and  subrogation  of  Sprig[g 
to  Miller's  rights,  by  Major  Thomas,  was  made  without 
firmer  and  legal  i^uthority. 

4*  The  power  of  attorney  under  which  Thomas  acted, 
did  not  authorise  alienation  and  subrogation.  Lauiriena 
Cbcee,2965,& 

$•  A  power  to  make  a  conventional  subrogation,  must  be 
special  and  express.     La.  Code^  2156. 

6.  The  power  of  attorney  could  not  be  received  in  evi- 
dence until  proved;  Maj.  Thomas  was  an  incompetent 
witness  to  prove  it,  on  the  score  of  interest,  having  a  fee 
depending  upon  the  event  of  the  suit,  and  ought  not  to  have 
been  admitted.     La.  Code,  2260.     1  Dallas,  63. 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  commenced  by  the  assignee  of  a  mort* 
gage,  to  enforce  it  on  property  in  the  hands  of  a  third 
possessor.  The  petition  contains  a  prayer  that  the  defendant 
be  condemned  to  deliver  up  the  property,  or  pay  the 
amount  due. 

The  answer  presents  a  general  denial;  a  plea  of  payment; 
an  averment  that  the  transfer  of  the  mortgage  was  made  bj 
a  person  not  duly  authorised  to  alienate  it:  and,  lastly,  that 
the  plaintiff  paid  no  consideration  for  the  debt,  but,  on  the 
contrary,  that  he  acquired  it  through  fraud. 

The  proceedings  throughout,  took  the  form  of  the  juido 
qrdinario,  and  the  cause  was  submitted  to  a  jury,  who  found 
%  verdict  in  favour  of  the  plaintiff,  on  which  verdict  the  court 
rendered  a  judgment,  similar  to  that  given  in  a  penaonal 
action,  where  the  plaintiff  establishes  the  debt  sued  £>r. 
From  that  judgment  the  defendant  has  appealed. 
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All  objection  has  been  tftketi  in  this  court,  that  theft;  is  not  ^oJob*^\^^ 
annexed  to  the  petition  an  oath,  that  the  debt  is  justly  ===== 
du6,   and  unpaid;    and    that  payment    has   been    in  vain  vs. 

denianded  thirty  days  before  suit  was  brought.  beamajt. 

This  objection  should  have  been  presented  as  an  exception  '»  •■  *>yp«tfc0- 
in  the  court  of  the  first  instance,  and  should  have  been  pleaded  JftOT^^JSJ'^ISIJS 
in  limine  liiis.  It  is  foreign  to_the  merits,  and  was  waved  JSidia^n**S5 
by  an   answer  embracing   the    general  denial,  a  plea  of  SSSmSJ  ^' Sm 

.      •  rai«e  the   obiee- 

paymcnt,  &C.  ^  tkw    oa  mmal. 

It  is  next  urged  that  the  evidence  of  a  demand  on  the  the  debt Muotioi. 

nezed      to      the 

orifirinal  debtor  is  insufficient,  as  the  return  by  the  sheriff  p'«»'>^*"    p^- 

o  7  J  tioa;andthatp<i^- 

of  nulla  6ona,  is  made  on  an  execution  which  was  illegal  and  JSJ' **3J,^di3 
void.     The  nullity,  it  is  contended,  arises  from  the  plaintiff  Si7„J;JS*5 
having  issued  the  execution  in  the  name  of  the  judgment ''**"**'' 
creditor,  though  the  judgment  had  been  already  conveyed  to 
the  petitioner,  and  in  support  of  this  proposition,  observations 
which  fell  from  the  court  in  the  case.  Gray  vs*  Baldwin^  are 
principal]}  relied  on.     The  remarks  then  made,  do  certainly 
sustain  the  ground  now  taken,  but  they  were  not  necessary 

A  nvBty  who 

to  a  decision  oi  that  case,  and  upon  an  attentive  consldera-  ^y*    '^    J* 

'  '^  subrof  atad  to  the 

tion  of  the  matter,  we  are  satisfied  they  are  erroneous.  {J5'*'ijj^**'j{i; 
The  true  principle,  we  take  it,  is  settled  in  the  case   oi  L^J^iiSiJlSi 
Cox  vs.   Baldwin.     The  judgment  creditor,  it  cannot   be  mn«ofti»|odS! 
doubted,  might  expressly  confer  such  a  right  on  his  assignee. 
If  the  legal  subrogation  be  as  extensive  as  that  which  is 
express,  and  we  think  it   is,  then  every  right  which    the 
creditors  possessed,  passes  by  the  act  of  payment  to  him^iiBtrf'a 


by  whom  that  payment  is  made.     4  JV.  Sy  196,  1  Louisiana  ^^nL  ezpniB 

o  ^      >ini  aubrofatloB     a#» 

liepOrtSj  4U1*  or  equal   extest, 

and    every  tighft 

On  the  point  now  under  notice,  a  further  consideration  wMeit  the  eredi; 


was  pressed  on  us.     The  sheriff  returns  that  the  defendant  pj»w«  ^y  the  act 

*  Of  pay  meat  to  him 

had  left  the  parish,  that  he  could  find  no  property  belonging  ^  ^^g  Jjjg^ 
to  him,  and  that  the  plaintiff  could  not  show  any.  Refer- 
ence is  made  to  the  726th  and  727th  articles  of  the  Code  of 
Practicej  to  show  that  a  demand  must  be  made  of  the  debtor, 
belbre  a  return  oinuila  bona.  To  this  doctrine  we  accede, 
if  it  be  possible  to  make  the  demand,  but  if  the  debtor 
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Western  Dis  has  removed  from  the  baliwick  of  the  officer  before  the  wri  t 

Oetcbett  1633. 

...  comes  into  his  hands,  the  demand  cannot  be  made  by  him. 

V8.         and  the  ulterior  right<«  of  the  creditor  cannot  be  defeated  by 

PeraoDAi    de-  ^^^  dcbtor  absconding.     The  code  in  the  articles  cited,  gives 

debtor,  m«Ti^  ^^^  general  rule,  and  leaves  it  open  bj  the  exceptions  which 

^poJtiuie'tfy  ale!  accompanj  all  laws,  and  which  necessarily  grow  out  of  cir- 

tSrd  *?Mw»or!  cumstauces  that  are  inseparable  from  the  afiairs  of  men. 

willaotbere<|air.   ,  ,        ,  .,  ... 

•d    where    the  Lex  nemmem  coffit  ad  vana  seu  tmposnoiita* 

debtor    bu    ab-  °  /«•    «• 

■eooded.    A  re-      Qu  the  trial  of  the  causc,  the  plaiutifif  onered  his  counsel 

tarn  bv  the  iheriff  ' 

«flS«i!i.****'  **  ^  witness,  he  was  objected  to  on  the  ground  that  he  was 
interested  in  the  event  of  the  suit,  and  was  interrogated  on 
his  voir  dire^  to  establish  that  interest.  Hf.  swore  '-that  he 
had  not  stipulated  any  particular  fee  with  his  client,  but 
expected  to  be  paid  for  bis  legal  services;  that  it  was  his 
habit,  when  he  had  not  stipulated  for  his  fee,  to  charge  less, 
should  he  fail  in  the  cause,  than  if  he  were  to  succeed;  and 
that  he  would  feel  bound  by  his  rule  of  conduct,  to  apply  it 
to  this  case."  We  think  the  judge  did  not  err.  We  are 
inclined  on  all  occasions,  where  the  strict  rules  of  law  do  not 
controul  us,  to  favour  the  admission  of  testimony,  and  leave 
the  credit  to  be  weighed  by  those  who  are  required  to  decide 

JtnSH^lt^l  on  it.     The  correct  rule,  as  wc  understand  it,  is,  that  the 

witseae  in  •  ceiue 
wpon     hie     eeir 


witBeaeineceuM  intcfcst  wHch  disqualifies  a  witness,  must  be  a  legal  interest. 
iM  htTnot  ttipu^  The  case   cited  in   argument,  is  one  of  many   which  has 


lAr  feefCut  exi  been  dccidcd  in  the  United  S.ates  on  this  subject.     It  shows 

pected  to  be  piud 

forhia  legal >er- that  iu  that  iustance,  an   honorary  interest  excluded  the 

Ticea,  end  thu  it'  '' 

wteD  bl'hed  ^itness.  The  authorities  in  our  sister  states  conflict,  though 
fcl?ito^rf?im  they  preponderate  in  favor  of  the  proposition,  that  an  interest 
SirSLIlJ  tSILtf  which  is  not  legal,  will  disquaHfy  a  witness.  To  produce 
^LTVd  th«t'"£  that  effect  in  England,  the  interest  must  be  direct  and  legal, 
bruamieofcon.  In  the  instance  before  us,  though  the  witness  felt  the  obliga- 

duct  to  apply  it  in     • 

Una  caae.'^it  WM  tion  which  Ws  babits  of  business  had  imposed,  to  vary  his 

held  by  the  coart  ir  ?  j 

^wi  '^  ^"  charge  for  compensation  with  the  event  of  the  suit,  there  was 
fbrhudient.  surely  uo  legal  obligation  on  him  to  do  so.  The  legal 
responsibility  of  the  client  was  to  pay  him  the  value  c  f  his 
services,  and  this  value  was  to  be  tested  by  the  labour  and 
pains  bestowed  on  the  cause,  and  the  degree  of  responsibility 
incurred,  liot  by  the  success  which  attended  his  eflbrts.    The 
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physician  who  conquers  a  disease,  is  in  law  entitled  to  no  ^^^**^5j* 
more  remuneration,  than  when  he  is  haffled  by  it  and  sees  "i 

all  his  exertions  fruitlessly  terminate  with  the  loss  of  his         ^'° 
patient^s  life.    Siarkie  on  Evidence^  pari  4, 746,  747,  and  notes     ■«^«a»- 
to  747.     Phillips  on  Evidence^  63. 

There  is  another  bill  of  exceptions  taken  to  the  opinion  of 
the  judece  refusing  to  admit  the  original  debtor  as  a  witness, 
on  the  part  of  the  defendant.     The  witness  had  a  direct  Habie  in  wamu. 

^  ty,  if  t]w  plaioUff 

interest  in  the  cause,  and  a  legal  interest  too,  for  if  the  JJJ^'J^'^'^jJJ^ 
plaintiff  succeeded  in  the  action,  the  witness  was  responsible  JjjJIJf  wffiirMiI 
in  an  action  of  warranty  to  the  defendant,  who  had  purchased  SjJJnt  "S  tlSS^ 
the   property  at  a  sale,  under  a  writ  of  execution.     Set    *****"^ 
Code  of  Practice^  711. 

The  plaintiff  became  the  assignee  of  the  mortgage  under 
a  transfer  made  by  an  attorney,  who  was  empowered  "to 
arrange,  settle  and  receive  the  amounts  of  a  claim  due  me 
by  G.  C.  Russell,  and  which  is  at  this  time  in  the  hands  of 
my  said  attorney,  hereby  clothing  him  with  full  power  to  do 
any  thing  in  relation  to  said  claim  that  he  may  think  proper, 
or  take  any  steps  for  the  security  thereof  that  he  may  think 
advisable.^ 

It  is  contended,  that  the  power  did  not  authorise  the  The  aHikotity 
transfer,  because  a  transfer  is  an  alienation,  and  by  our  law  iMceMviiy  ia- 
tiie  authority  to  sell  or  to  buy,  must  be  special  and  express.  o^fvMi  cim 
The  authority  to  collect  a  note,  necessarily  implies  the  5jr*"  *«.  ^"^ 
power  to  extinguish  the  right  of  the  creditor  in  it,  and  JSJJJVaSlc^olifto 
whether  the  payment  be  made  by  the  debtor  or  any  other  JJ^STd^STS 
person  by  which  this  extinction  is  produced,  is  a  matter  of  J!*^25S6r«fS 
no  importance,  provided  the  attorney,  as  in  the  cose  before  |?(il^*^r*attorI 
OS,  expressly  stipulated  that  the  transfer  was  made  without  puTKUA'Sac  th« 
recourse  to,  or  liability  of,  his  client.  The  act  of  the  agent,  without  no 
we,  indeed,  think  was  in  exact  compliance  with  the  power 
which  authorised  him  to  take  any  steps  for  the  security  of 
the  debt. 

It  is  not  objected  that  the  transfer  did  not  convey  the  right 
of  mortgage,  because  by  the  act  which  evidences  it,  the 
plaintiff  is  subrogated  to  all  the  rights  and  privileges  of  the 
creditor;  and  rights  and  privileges,  it  is  said,  are  different 
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^octlb^iSl*  ^^^^  ^^^  ^®  ^^^  include   mortgages.     In   support  of  this 
:  proposition,  we  arc  referred  to  the  Louisiana  Code^  2156, 


•FRICHS 


eg.  which  declares  that  the  subrogation  is  conventional  when 
the  creditor  subrogates  the  person  pajiug  him,  in  his  rights, 
actions,  privileges  and  mortgages*  It  is  further  urged  that 
the  use  of  these  four  words,  show  clearly  that  they  have  all  a 
different  meaning,  and  that  the  use  of  the  words  actions, 
mortgages  and  privileges  were  unnecessary,  if  rights  included 
them.  This  argument  pays  a  compliment  to  law  makers, 
which  we  are  afraid  they  are  not  always  entitled  to.  It 
supposes  that  they  never  use  words  which  are  unnecessary 
or  superfluous.  Our  experience  teaches  us  not  to  adopt  such 
a  presumption,  and  that  in  legislation,  as  well  as  in  other 
matters,  there  is  often  an  useless  employment  of  many  wcnrds 
to  express  the  same  idea.  The  case  before  us  is  a  strong 
Nj^J^ff  ij,  £^.  example  of  the  kind.  It  is  very  clear  that  the  word  rigkUj 
SIM,  embTMM  embrace  the  other  things  enumerated.  We  must  come  to 
diidad  in  tiM  foil  that  couclusiou,  uulcss  wc  adopt  the  absurd   one,  that  a 

lowiof       words,  ,  .1.1.111  1 

l^ettoiia,    priii-  mortgage  or  pnvilege  was  not  a  nght  which  belonged  to 

«■«"•"  the  creditor. 

These  opinions  render  it  unnecessary  to  express  any  on 

the  third  bill  of  exceptions,  taken  to  the  judge's  charge  to 

the  jury. 

If  aftb«»ittte      We  think  the  judgment  of  the  court  below,  here  should 

iwSd^hra  "idM  be  reversed;  it  is  absolute  for  the  payment  of  money,  when 

brfor?cloii!diit^  it  should,  in  pursuance  of  the  prayer  of  the  petition,  have 

sNn2  for  r«-  becu  in  the  alternative. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and 
reversed,  and  it  is  further  ordered,  adjudged  and  decreed,  that 
unless  the  defendant  shall  within  ten  days  after  the  notifica- 
tion of  this  judgment,  pay  to  the  plaintiff  the  sum  of  five 
hundred  and  seventy-six  dollars  and  sixty-four  cents,  with 
interest,  at  eight  per  centum  per  annum,  from  the  1st  of 
January,  1830,  on  five  hundred  and  twelve  dollars  and 
twenty-seven  cents,  and  costs  in  the  court  below,  that  then  a 
writ  shall  issue  for  the  seizure  and  sale   of  the  negroes 
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mentioned  in  the  petition,  to  satisfy  the  sum  now  decreed  to  ^"J**^£j* 
be  dne  to  the  plaintiff;  and,  it  is  further  ordered,  that  the 
costs  of  appeal  shall  be  borne  by  the  appellee. 


FLINT,  STITDIC, 
ETC. 

OCNT  XT  AL. 


FLINT,  SYNDIC,  Ac.  m.  CUNY  ET  AL. 


APPEAL    PROM  THE     COURT    OP    THE     SIXTH    DISTRICT,    THE    JUDOS    OP    THE 

SEVENTH   PRESIDING. 

No  amendment  by  the  judge  a  qmoj  of  a  judgment,  can  be  made  after  the 
judgment  has  been  signed,  nor  before,  except  for  the  causes  ennmerated  in 
the  547th  article  of  the  Code  of  Practice. 

When  the  judge  a  quo  amends  a  final  judgment,  after  signing  it,  and  appeal 
be  taken  from  that  amended  judgment,  the  Supreme  Court  is  not 
authorised  to  examine  the  first  judgment. 

In  such  a  case,  the  effect  oi  the  first  judgment  is  suspended,  and  does  not 
lesome  its  legal  character  till  after  the  reversal  of  the  second  judgment 

The  petitioner,  as  syndic  of  the  insolvent  succession  of 
Samuel  C.  Cunj,  deceased,  sues  to  set  aside  two  conveyances 
bj  authentic  act,  of  sundry  slaves  and  other  property,  by 
Samuel  C.  Cuny,  in  March,  1826,  to  Stephen  E.  Cuny,  and 
by  the  latter  in  May  following,  to  R.  R.  Cuny,  each  convey- 
ance expressing  as  the  consideration,  the  sum  of  eight 
thousand  dollars. 

The  plaintiff  representing  the  creditors  of  the  succession 
of  S.  C.  Cuny,  alleges  that  these  sales  were  simulated  and 
without  consideration,  both  as  regards  the  parties  to  them 
and  the  creditors  of  the  insolvent  succession.  He  prays  that 
said  conveyances  be  declared  null  and  void,  and  that  R.  R. 
Cany,  the  last  vendee,  be  condemned  to  deliver  up  the 
property  for  the  use  of  the  creditors  he  represents,  &c. 
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^'Scr^tffii*      '^^  ^*  C"°y  answers  and  denies  the  allegations  o{  the  peti- 

=  tioner,  and  says  the  conveyance  to  him,  and  from  him  to  R. 

i^c,      '  I^«  Cuny,  were  made  for  a  valuable  consideration,  and  for 

cuhS't  al.  J"^*  *^^  '^6^'  purposes,  &c. 

R.  R.  Cuny  says  the  conveyance  to  him,  was  to  take  an 
agreement  off  his  brother^s  hands  to  pay  a  debt  owing  by 
Samuel  C.  Cuny,  to  N.  Cox,  in  New-Orleans,  and  that  he  had 
paid,  and  obligated  himself  to  pay  the  same,  amounting  to 
upwards  of  one  thousand  nine  hundred  dollars.  That  he  had 
acted  in  good  faith  and  without  prejudice  to  the  creditors  of 
S.  C.  Cuny, 

Both  defendants  avercd,  that  more  than  one  year  had 
elapsed  from  the  date  of  the  sales,  to  the  institution  of  this 
suit*  They  pleaded  the  prescription  of  one  year;  and  avered 
also,  that  the  persons  complaining  were  not  creditors  at  the 
time  of  the  sale  to  S.  E.  Cuny. 

In  answer  to  interrogatories,  both  defendants  admitted 
that  no  money  was  paid  at  either  sale,  but  that  the  property 
was  conveyed  for  the  purpose  of  paying  a  judgment  debt,  doe 
by  S.  C.  Cuny,  to  N.  Cox. 

The  jury  found  a  verdict  cancelling  the  two  sales,  and 
restoring  the  property,  after  reimbursing  R.  R.  Cuny  one 
thousand  nine  hundred  and  fifty-eight  dollars,  paid  by  him 
to  N.  Cox,  and  certain  costs.  Judgment  was  rendered  on 
this  verdict,  and  signed  November  11th,  1831. 

On  the  next  day  a  motion  for  a  new  trial  was  made  and 
overruled. 

On  the  18th  of  November,  the  court  opened  the  judgment 
with  a  view  to  correct  it,  and  make  it  more  in  conformity 
with  the  verdict  of  the  jury.  The  judgment  as  corrected 
was  Signed  seven  days  after  signing  the  first  one. 

The  defendants  excepted  to  this  judgment,  and  to  the 
<^inion  and  act  of  the  court  so  amending  its  original  judgment. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  which 
thev  ContefilS  was  irregularly  rendered,  after  a  former  jadg- 
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ment  bad  been  signed  three  days  after  the  verdict  had  been  WmsrsBii  Dn 
given,  and  no  motion  made  for  a  new  trial.     The  District  ■ 

Court  expressing  its  opinion,  that  it  could  correct  its  own  "*"**'  »"»*c, 
judgment  during  the  term,  even  ex  officio^  and  accordingly 
rendering  a  second  judgment  in  greater  conformitj  to  the 
verdict  than  the  first. 

We  are  of  opinion  the  judge  erred.     The  Code  of  Practice^    No  mwidmit 
547,  aHows  the  court  to  make  certain  amendments,  which  fL,  •i^S^^Ugi 
it  enumerates,  until  the  judgment  has  been  signed.     This  is  mad*  siiot  ik« 
certamij    an    affirmative,    pregnant    with    the    negative,  ^n  «ifn«<it  aor 
that  no  amendment  can  take  place  after  the  judgment  '^^SemST'ln'SlB 
been  signed,  nor  before,  except  in  one  of  the  enumerated  JJJ*  S3?*  ?? 
cases;  but  we  have  a  positive  [revision  on  this  subject.     A  '*'•*****• 
judgment,  when  duly  rendered,  (in  the  French  text  signe) 
becomes  the  property  of  him,  in  whose  favor  it  has  been  given, 
and  the  judge  cannot  alter  the  same,  except  in  the  mode 
provided  for  by  law.     ihid.  548. 

Being  of  opinion  that  the  district  judge  erred,  in  rendering 
the  second  judgment,  the  next  inquiry  is,  as  to  the  course 
we  are  to  pursue  after  its  revisal.  It  was  given  on  a  motion 
for  a  new  trial,  and  as  we  are  to  give  the  judgment,  which 
in  our  opinion  ought  to  have  been  given  below,  in  lieu  of  the 
ooe  we  reversed,  and  we  think  this  ought  to  have  been,  that 
the  motion  for  a  new  trial  be  overruled. 

We  have  next  considered,  whether  we  could  examine  the 
first  judgment,  and  it  has  appeared  to  us,  that  we  could  not, 
as  neither  party  has  enabled  us  to  do  so,  by  an  appeal,  and 
it  is  a  final  and  not  an  interlocutory  judgment,  duly  signed; 
and  which  consequently  has  not,  because  it  could  not  be 
altered  by  the  court  who  rendered,  except  in    the  mode  wbantiMjadgv 
prescribed  by  law,  as  in  an  action  of  nullity.     The  idea  has  fiomijad«]iMnt,ar. 
presented  itself  to  our  minds,  that  the  appellees,  if  they  be  g>P«^^  *^ 
dissatisfied  with  the  first  judgment,  may  be  said  to  be  pre-  gj  ^"***™gj^^ 
eluded  from  the  right  of  having  it  examined  here,  if  they  do  ^,S2*JbriiS 
not  exercise  it  now;  but  after  the  most  mature  consideration,  J**<^^^ 
it  has  appeared  to  us,  this  is  not  the  case,  for  as  the  pro- 
ceedings below,  since  it  was  signed,  prevented  its  execution 
till  they  were  acted  upon  in  this  court,  and  as  there  cannot 
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WwiKwDis  be  two  final  judgments  in  the  same  cause,  and  in  the  same 

ss===-  court)  the  effect  of  the  first  judgment  was  suspended,  and  it 

M.  did  not  resume  its  legal  character,  till  after  the  reversal  of 

^«'tI""     ^^^  second  judgment     Contra  non  valentem  agere  non  currit 

1b  neh  «  CMe,  prCUCriptio* 
ike  affect  of  the  W 

frat  Jiidfrneat  ia  ^ 

'^^'^^'^^    *^      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 


tui^r  the  re-  judgment  rendered  by  the  District  Court,  after  the  motion 
for  a  new  trial  be.  annulled,  avoided  and  reversed,  the  motion 
for  a  new  trial  overruled.  The  costs  of  the  appeal  to  be 
borne  by  the  appellee* 


mLLER  M.  WHITTIER  £T  AL. 

APPBAL    raOM    TKS    COURT    OF    THE    SIXTH    DIBTRICT,    TRB  JUDOK  OP  THR 

■RYRHTH  FRRSIDlirO. 

In  an  aBfignment  of  errors  apparent  on  the  face  of  the  record,  nothing  can 
avail  the  appellant  which  could  have  been  cured  by  evidence  legally 
introduced  in  the  inferior  court. 

If  the  correctness  of  a  judgment  be  questioned  and  the  Supreme  Court  are 
not  furnished  with  the  evidence  on  which  it  was  rendered,  it  wUl  be 
presumed  to  have  been  rendered  on  evidence  which  authorised  it. 

A  Judgment  of  the  inferior  court  cannot  be  altered  against  a  party  who  is 
not  before  the  Supreme  Court 

While  the  appellant  is  by  the  judgment  condemned  to  pay  the  exact  sum 
he  owes,  he  cannot,  assign  as  error  that  the  plaintiff  has  also  judgment 
against  another  person  for  an  equal  or  less  sum. 

This  suit  is  brought  against  the  drawers  and  endorser  of 
the  following  note. 
««|400  Alexandria,  April  2, 1832. 

K>n    the    first   day    of  March,  1833,   we  jointly  and 


MILLKR 
W. 
WBITTHIK 
STAL. 
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severally  promise  to  pay  to  the  order  of  John  Taylor,  four  W«rr«iui  D» 
hundred  dollars  with  ten  per  cent,  per  annum  interest  ===== 
thereon,  from  the  Jirst  of  March  1  ist,  until  paid,  for  value 
received,  payable  and  negotiable  at  the  Bank  of  Louisiana, 
at  Alexandria." 

"JeflTries  and  Whittier." 

Endorsed  "John  Taylor." 

The  petition  charges  R.  S.  Jeflnes  and  Osgood  Whittier 
as  drawers,  and  John  Taylor  as  endorser,  to  be  liable  in 
solido  for  the  amount  of  the  note;  and  prays  judgment 
against  MHiittier  and  Taylor  in  solidoj  Jeffries  being  dead. 

In  making  protest  of  the  note,  the  notary  states  that  at  the 
request  of  the  hank^  he  presented  the  note  to*  the  cashier 
thereof  for  payment,  who  "replied  that  he  would  not  pay 
said  note,"  wherefore,  he  the  said  notary  protests,  &c. 

The  note  was  deposited  in  bank  for  collection  without  the 
endorsee's  putting  his  name  on  it.  He  now  sues  in  his  own 
name  and  right. 

The  district  judge  in  rendering  judgment  on  the  minutes, 
decided  that  the  defendants  were  bound  in  solido  and  gave 
judgment  against  all  of  them  accordingly. 

Upon  a  motion  for  a  new  trial,  without  granting  or  decid- 
ing on  it,  the  judge  proceeded  to  revise  his  judgment,  and 
condemned  Whittier  to  pay  $200  as  drawer,  and  Taylor  the 
endorser  to  pay  the  whole  amount  of  $400  with  interest; 
the  costs  to  be  borne  equally  by  both  parties.  No  evidence 
appears  in  the  record,  upon  which  the  amendment  of  the 
judgment  was  made. 

Taylor  appealed. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  relies  for  the  reversal  of 
this  judgment  on  an  assignment  of  errors  on  the  face  of  the 
record. 

L  From  the  allegation  in  the  petitions  the  note  and  pro- 
test do  not  correspond.  The  endorsement  showing  the  Bank 
of  Louisiana  was  the  holder  and  not  the  plaintiff;  and  if  the 
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***"*"  8JJ.*  latter  put  the  note  in  bank  for  collection,  the  proceeds  would 
have  gone  to  the  credit  of  the  appellant,  Taylor,  the  onlj 
endorser,  so  that  the  note  could  not  be  protested. 
btIlT*  2*  The  note  is  not  in  law  or  commerce  a  negotiable 
note,  and  Tajlor  as  assignee,  guaranteed  nothing  but  the 
existence  of  the  debt. 

3.  If  the  note  was  negotiable,  all  persons  who  placed 
their  names  on  it,  were  bound  in  solido^  and  so  the  first  and 
amended  judgment  was  correct. 

4.  The  District  Court  erred  in  amending  the  judgment 
on  the  motion  /or  a  new  trial. 

5.  On  the  final  judgment  against  Whittier,  he  is  respon- 
sible to  his  co-defendants  for  one  half  of  the  amount  of  the 
note,  while  if  it  U  to  be  considered  as  negociable,  he  would 
as  drawer  be  liable  to  the  drawee  for  the  whole. 

6.  6 J  the  final  judgment  the  appellee  can  issue  execu- 
tion against  Whittier  for  one  hh  If  of  the  debt,  and  against 
the  appellant  for  the  whole,  wherebj  he  has  judgment  for 
the  amount  of  his  claim  and  one  half  more. 

According  to  the  settled  jurisdiction  of  this  court,  nothing 

can  avail  the  appellants  in  an  assignment  of  error  apparent 

b  an  udfii-  on  the  facc  of  the  record ;  that  could  have  been  cured  by 

neat   of    errors  '  '' 

SbSSLncmSi  evidence  legally  introduced  'n  the  inferior  court. 
Sf^wSS     '•  According  to  this  view  of  the  case,  the  plaintiff  might 
^"**SlJ!i'"by  well  have  proved  at  the  trial,  that  he  had  deposited  the  note 


iBinidMwi SdM  for  collection;  that  the  practice  in  the  office  of  the  institu- 
tion at  Alexandria  is  different  than  is  alleged,  or  was  departed 
from  in  this  instance. 

II.  It  may  have  been  shown  that  all  the  parties  to  the 
note  are  merchants  and  the  note  was  given  in  a  mercantile 
transaction. 

III.  The  third  assignment  of  error  assumes  the  correct- 
•en  of  »  jodgw  ness  of  the  first  judgment.     As  we  have  not  before  us  tbe 

■MOtboquMtioo-        ,  . 

**  "^omt  ***"  evidence  on  which  it  was  given,  our  duty  is  to  presume  it 
5Jj'lJJSdS^''2l  ^^  rendered  on  evidence  which  authorised  it. 

wUeh  it  wMrea* 


d«rad,  it  wiu  bo     ^^'  Whittier  is  not  appellant  of  tbe  second  payment,  and 
•*  *^  it  does  not  affect  the  interest  of  Taylor  the  only  appellant, 


iJT**  who  does  not  complain  of  it  otherwise  than  affecting  his  own 
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interest,  and  not  as  {iffecting  those  of  Whitlier  and  thus  per-  WMT»mii  Dm 

.  .  ®  *^  October,  1833. 

haps  Individually  his  own,  as  having  an  interest  in  having  a  -^ 

different  judgment  against  Wliittier,  which  cannot  be  done        ^'^s!^^^ 
whilst  the  hitter  is  not  before  us.  "*^*  adm'rx. 

A  JttdgmMit  of 

V.  Assifi^nment  of  error  relates  to  the  amount  of  Whittier'*s  «*»«  inferior  court 

^  cannot  b«  altered 

liability,  which  for  the  reasons  just  given  cannot  be  the  JJg^"**  •  JJJ^^ 
object  of  our  consideration  in  the  present  case.  c^^.  ®"P™"" 

VI.  While  the  appellant  is  by  the  judgment  condemned  Wj[a«  ti»  ap^ 
to  pay  the  exact  sum  he  owes,  he  cannot  assign  as  error  that  JJJjJJJ*'  *®^ 
the  plaintiff  has  also  judgment  against  another  person  for  an  JlJel^i  ""JIS 
equal  or  less  sum.  S??he%iJE5 

has  also  judgma  t 
againrt     another 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  ^^viensum!' 
judgment  of  the  district  court  be  affirmed  with  costs. 

Barry,  for  the  plaintiff  and  appellee. 


HAMBUN  vs,  HOOK,  ADMINISTRATRIX. 

The  father-in-law  Is  a  competent  witness  to  testify  in  behalf  of  his  son-in-law. 

The  9e4th  article  of  the  Code  ofPracticef  which  requires  all  unliquidated  claims 
against  an  estate  to  be  first  presented  to  the  administrator  before  suit  is 
broaght,  does  not  require  proof  or  evidence  to  be  produced  to  him. 

The  plaintiff  sues  on  an  account  for  $707  18,  alleged  to 
be  due  by  tlie  late  C.  F.  Morehouse,  whose  estate  is  admi- 
nistered bj  the  defendant.  She  denies  that  she  refused 
to  allow  the  account,  and  avers  that  she  noted  the  items  in 
the  one  presented  to  her,  which  she  was  willing  to  allow, 
those  that  required  proof  and  those  that  were  absolutely 
inadmissible.  She  avers  that  the  account  sued  on,  although 
containing  the  same  items,  is  not  the  one  she  noted.  She 
offered  proof  of  the  items  she  approved,  and  others  which 

10 
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^S«2?*"im'  *®   marked  when  the    account    was  first  presented  and 
—  prayed  to  be  allowed  her  costs* 
««.  On  hearing  all  the  evidence  the  Probate  Judge  rejected 

BOOK  adm'rx.  several  items  in  the  account,  allowed  the  remainder  and 
decreed  that  the  plaintiff  should  pay  costs  for  having  insti- 
tuted his  action  prematurely* 

On  the  trial  the.  pl-tintiff  introduced  Robert  Williams,  his 
father^n-lom^  as  a  witness  to  prove  his  account*  The  wit- 
ness was  objected  to,  as  being  disqualified  on  the  ground 
of  affinity  under  the  2260th  article  of  the  Civil  Code.  The 
court  overruled  the  the  objection,  sind  a  bill  of  exceptions 
was  taken* 

Martin,  J*,  delivered  the  opinion  of  the  court* 

The  defendant,  sued  on  an  unliquidated  claim  against  ttie 
estate,  pleaded  the  general  issue,  and  that  the  amount  sued 
on  was  presented  to  her  according  to  law;  but  that  another 
was  presented  to  her,  on  which  she  admitted  such  of  the 
items,  as  appeared  to  her  correct  and  declared  her  willing- 
ness to  allow  the  others  if  they  were  proven* 

The  plaintifif  had  judgment  for  part  of  his  claim,  but  was 
decreed  to  pay  costs*     He  appealed* 

Our  attention  has  been  first  drawn  to  a  bill  of  exceptions 

taken  by  the  defendant  to  the  admission  of  the  plaintiflT^d 

The  father-in.  father-iu-law,  HS  a  witness  for  him.  There  was  a  difference  of 

toDt "wttne^'to  sentiments  on  this  question  between  one  of  the  members  of 

ofhis^"  iB.i«w.  this  court  and  the  others,  but  we  are  all  satisfied  that  the 

law  on  this  head  may  be  considered  as  settled  by  the  case  of 

Bernard  et  aL  vs.  Viguaud.     10  Manin^  554. 

On  the  merits  we  think  the  Court  of  Probates  correctly 
rejected  the  items  in  the  account,  which  it  rejected* 

But  we  think  it  erred  in  sustaining  the  defendant's  pre- 
tentions on  the  score  of  costs.  The  Code  of  Practice^  984j 
requires  indeed  the  presentation  of  an  unliquidated  claim  to 
the  administrator  of  an  estate  before  suit  be  brought  there- 
cm,  but  we  are  ignorant  of  any  law  requiring  proof  or 
evidence  to  be  produced  to  him*    This,  in  many  cases,  would 
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be  impossible;  in  others  difficult    The  witnesses  may  reside  Wkstuk  Pu 

October,  1838> 

at  a  diBtance,  and  even  out  of  the  state;  or  if  more,  maj  nw 

refuse  to  come.    If  the  administrator  be  not  eatisfied  with      ^^^^ 
the  correctness  of  the  claim,  nothing  prevents  his  objecting      <m»cv* 
thereto  or  refusing  his  appro vaL     If  he  does,  the  party  maj  ti^  ^g^^  ^^^^,^ 
bring  suit,     1  Martin,  986.  iv-SLfthiclT 

require*  all  noli- 
41uidat(Hi     clalmf 

It  is,  therefore,  ordered,  adiudeed  and  decreed,  that  the  to  b^  sm  pr«. 

'  '  7         J       O  »  •ented  tn  the  ad- 

jodjrment  of  the  Court  of  Probates  be  annulled,  avoided  and  muistraior    be- 

J    ^  '  Ibre       mit       Li 

reversed,  and  proceeding  to  give  such  a  judgment  as  in  ^^^^^'•Sw'^SJf"* 
opininion  ought  to  have  been  given  below ;  it  is  ordered,  ^"JJ^J  {J  ^ 
adjudged  and  decreed,  that  the  plaintiff  recover  from  the 
defendants  one  hundred  and  forty-five  dollars  and  forty-three 
cents,  with  Interest  at  the  rate  of  five  per  cept  per  annum 
an  sixty-five  dollars  and  eighteen  cents,  from  the  I8th  Janua- 
ry, 1833,  and  on  eighty  dollars  and  twenty-five  cents,  from 
the  date  of  this  judgment,  the  whole  to  be  paid  in  the  due 
course  of  the  administration  of  the  estate,  with  costs  in  both 
courts- 


PARGOUD  vs.  GUICE,  ADiMINISTRATOR,  Ac. 

nrPEAL   mOM   THE   COURT  FOR   PROBATKS  FOR    TBK    PARItH  OF  OUACHITA. 

A  witness  for  ptaintiff  has  no  right  ta  refresh  his  memory  by  reference  to  the 
plaintiff's  books,  where  it  does  not  appear  the  entries  were  made  by  the 
witness. 

A  gvnenl  allegation  of  a  party  being  indebted  in  a  gross  sum,  without  any 
^Mcilleation  of  the  time,  place  or  maimer,  In  which  tlie  claim  ac€niid,.if 
too  Tagne,  to  anthorise  the  admission  of  proof  in  support  of  it. 

The  plaintiff  sues  Guice  as  the  administrator  of  the  estate 
of  Jeremiah  Griffin,  deceased,  who  died  in  January,  1832, 
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^filfr*^^!*  cJ»™  ng  from  said  estate,  the  sum  of  one  thousand  fifty-four 

«=====  dollars  and  twenty-nine  cents,  with  interest.      The  demand 

f,g,  is  made  up  of  several  notes  and  accounts  alleged  to  be  due 

adm*k^k'tc     *^^  owing  by  the  succession  of  Griffin,  at  the  time  it  was 

opened.     He  prays  judgment,  and  that  his  demand  may  be 

paid  out  of  the  succession  of  Griffin,  by  the  defendant,  a$ 

administrator. 

The  defendant  denies  that  the  estate  owes  the  plaintiff  any 
sum,  but  avers  that  the  latter  is  indebted  to  the  estate  which 
he  administers,  in  the  sum  of  four  thousand  six  hundred  sixty- 
nine  dollars  and  fifty-five  cents.  He  avers  that  he  has 
always  been  ready  to  settle  accounts  with  the  plaintiff ;  has 
never  refused  to  allow  claims  properly  presented;  and  that 
the  demand  sued  on,  never  was  legally  presented. 

The  judge  of  probates  gave  judgment  allowing  the  whole 
amount  claimed,  and  ordered  property  enough  of  the  estate 
of  Griffin,  to  be  sold  for  cash,  to  satisfy  the  judgment. 

The  defendant  moved  for  a  new  trial,  on  the  following 
grounds: 

1.  That  the  judgment  was  contrary  to  law  and  evidence. 

2.  That  the  decree  to  sell  the  property  for  cash,  was  con- 
trary to  the  determination  of  a  family  meeting,  which  had 
ordered  it  to  be  sold  on  a  credit,  &c. 

The  motion  being  overruled,  the  defendant  appealed. 

R.  C.  Scott,  attorney  of  plaintitT,  proved  the  presentation 
of  the  demands  sued  on,  to  the  administrator  for  payment, 
and  his  refusal  to  allow  them. 

A  bill  of  excfiptions  was  taken  by  defendant,  to  the 
opinion  of  the  judge,  allowing  a  witness  for  plaintiff  to  refer 
to  his  books  to  refresh  his  memory,  in  relation  to  the  accounts 
about  which  he  was  testifying. 

Another  exception  was  taken  by  the  defendant  to  the 
judge's  decision,  overruling  his  motion  to  introduce  evidence, 
showing  that  the  estate  did  not  owe  the  amount  claimeri, 
and  that  a  deduction  should  have  been  made,  before  the 
administrator  could  allow  any  portion  of  plaintiff's  claim, 
and  before  the  latter  could  sue,  &c.  The  evidence  was 
rejected  on  the  ground  of  not  being  set  up  in  the  pleadings; 
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payment  not  being  pleaded ;  bat,  that  the  plaintiff  owed  the  ^^""^eS" 
defendant  a  larger  sum.  — 

PAS  10I7D 
V8. 

Martin,  J.,  delivered  the  opinion  of  the  court.  adm'r^ibtc. 

The  defendant  resisted  the  claim  against  the  estate  on  the 
ground  that  the  plaintiff  was  not  a  creditor  of  one  thousand 
fifty-four  dollars  and  twenty-nine  cents,  as  he  stated,  but 
was  a  debtor  of  the  deceased  for  four  thousand  six  hundred 
sixty-nine  dollars  and  fifty-five  cents;  and  on  these  grounds 
the  plaintiff  had  judgment,  and  the  defendant  appealed. 

His  counsel  took  two  bills  of  exceptions  in  the  court 
below;  the  one  was  to  the  court  allowing  the  plaintiff's 
books  to  be  introduced  for  reference,  by  his  clerk,  who  ^as 
offered  as  a  witness  to  establish  the  items  in  plaintiff's 
account;  and  the  other  was  to  the  refusal  by  the  court  to 
receive  in  evidence  certain  documents,  by  which  the  defend 
ants  wished  to  prove  that  the  plaintiff  owed  to  the  estate. 

We  think  the  court  erred  in  permitting  the  use  of  the 
plaintiff's  books,  and  permitting  the  witness  to  resort  to  them 
to  refresh  his  memory.      There  is  not  a  clearer  rule  of  evi-    j^  witii«i  ftr 
dence,  than  that  which  dec  lares  the  plaintiff's  books  not  to  ^^ht^  ^ntkH 
be  evidence  for  him;  and  that  a  paper  which  could  not  be  rorera»«Hto  tb« 
read  in  evidence,  may  be  resorted  to  by  a  witness  to  refresh  where  u  doe.  not 

"^  ''  appemr   that   tiM 

his  memory,  as  a  memorandum  made  by  himself.      It  is  not  ^■'^^f^'"*^ 


pretended  that  the  entries  in  the  plaintiff's  books,  to  which 
the  witness  was  permitted  to  recur,  had  been  made  by  him- 
self. They  might  have  been  made  by  another  clerk,  or  the 
plaintiff  himself,  or  by  his  order  and  direction. 

But  we  think  the  Court  of  Probates  consistently  rejected 
the  documents  by  which  the  defendant  sought    to  prove    a  gwitrd  •iie- 
claims  on  the  estate  of  the  plaintiff.      These  claims  were  ESi^uJiaJiSd'ta 
not  pleaded  in  compensation  or  re-convention,  nor  set  up  in  muny1!Mdr 
sach  a  manner  as  to  enable  the  plaintiff  to  be  informed  of  piMa^ 
their  nature  or  amount.     So  to  be  able  to  disprove  or  admit  •ccniwT  ^  "too 

''  ▼afvo  to  HnthoT'' 

them.     A  general  allegation  of  the  plaintiff's  being  indebt-  |jjijjj?jj* 
ed  in  a  gross  sum  without  any  certificate  of  the  trial,  plan  v^^^ 
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^oSK^rew?*  ^^  noanner  in  which  the  claim  accrued,  is  too  vague  to 
=^  authorise  the  admission  of  proof  in  support  of  it. 
M.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
the  case  remanded,  with  directions  to  the  judge  not  to  allow 
the  plaintiflPs  witness  to  refresh  his  memory  by  a  reference 
to  the  plaintiff's  books;  the  costs  of  appeals  to  be  borne  by 
the  appellee. 


RXCBARDaOir, 
STAI. 


SOW  M.  RICHAKDSON  ET  AL. 

APPftAL  FROM  THE  COURT    OF  THK   8BVK5TH  DISTRICT,    THS  JI7D6E  OF   THK 

DISTRICT   PRRSIDinO. 

In  an  action  on  an  obligation  to  deliver  a  certain  quantity  of  cotton,  where 
tlie  plaintiff  in  an  amended  petition,  alleged  a  promise  made  after  the 
obligation  had  fallen  due,  to  pay  the  amount  in  money;  held  proof  of 
putting  the  defendant  in  tnord  la  unnecessary,  and  that  plaintiff  was  entitled 
to  recover  on  proof  of  the  subsequent  promise  as  alleged. 

The  plaintifT  sues  William  Richardson,  Levi  Guice,  and 
John  M 'Cormick,  on  a  joint  and  several  obligation  to  pay 
three  hundred  dollars  in  all  the  month  of  January  next 
ensuing  tlie  date,  payable  in  merchantable  cotton  at  the 
market  price,  to  be  delivered  in  the  town  of  Monroe.  He 
alleges  an  amicable  demand  of  the  obligors,  and  refusal 
to  comply  with  their  obligation ;  wherefore  he  prays  judg- 
ment for  the  sum  of  three  hundred  dollars  with  interest  and 
costs. 

The  defendants  pleaded  a  general  denial.  On  the  trial 
Richardson  and  M'Cormick  separated.  There  was  a  ver- 
dict and  judgment  against  the  first  for  the  amount  of  the 
obligations  and  in  favor  of  M 'Cormick. 


OF  THE  STATE  OF  LOUISIANA.  79 

The  plaintiff  moved  for  a  new  trial,  which  was  oTemiled.  W«8t«iw  Dn 

S^pitMker^  1833. 

Richardson  appealed.  — ^ 

The  obligation  was  made  by  Richardson  as  principal,  and         "^7 
signed  by  Guice  and  M'Cormick  as  sureties,  and  staked  on    wcha»»««w 

°  -f  '  ET  AL. 

a  horse  race  and  won  by  the  plaintifll 

The  eridence  showed  that  it  was  agreed  among  the 
parties,  that  another  person  was  to  have  signed  as  surety, 
but  who  declined  after  Guice  and  M'Cormick  signed. 

There  was  no  evidence  that  the  cotton  was  ever  demanded^ 
but  it  was  in  proof  that  M'Cormick,  when  pressed  for  pay- 
ment, observed  that  he  knew  he  was  bound  for  the  whole 
of  the  note,  and  expressed  his  willingness  to  pay  his  portion 
of  it.  On  the  trial  the  defendants  introduced  Guice,  who 
had  been  released  by  a  former  verdict,  to  prove  the  want  of 
consideration,  and  that  the  note  was  incomplete  for  wan- 
of  all  the  signatures  that  were  agreed  on.  The  plaintiff 
excepted  to  the  opinion  of  the  court  admitting  this  witness. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  before  us  in  the  appeal  of  the  plaintiff  last 
year,  who  complained  that  judgment  had  not  been  given 
against  Richardson,  Sureties,  &  Co.  defendants.  Richard- 
son now  seeks  the  reversal  of  the  judgment  against  him. 

The  suit  was  brought  on  an  obligation  to  deliver  a  quan- 
tity of  cotton^  but  the  plaintiff  in  an  amended  petition 
ailed fi:ed,  that  Richardson,  after  the  cotton  had  become  due,    in"»Mtion«i 

o       '  '  '  *n  obligation  to 

had  promised  to  pay  the  debt  in  money.     On  the  plea  of  the  quMStyofSSSS! 

general  issue  the  plaintiff  had  a  verdict  and  judgment.  in^u^^J£irad«d 

In  this  court  the  defendant's  counsel  has  contended  that  rpmi«e  mfde 

the  plaintiff  must  fail  here,  because  he  failed  to  put  the  defen-  uon  lud  iuI?b 

*  *  ^  ,         due  to  pay  the  a- 

danten  demeure  by  aleeal  demand; but  the  amended  petition  »o"«>*  m  money? 

J  G  ^  r  held  proof  of  put- 

charges  a  promise  to  pay  money,  and  this  promise  is  proven,  ^JJ^  ^*  «*•»«»- 

as  well  as  the  execution  of  the  obligation.  SS'^S  ^ 

entitled  to  reco- 
ver on  proof  of 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  promiM   u^ai^ 


promu 
lefed 

judgment  of  the  District  Court  be  affirmed  with  costs. 


80  CASES  IN  THE  SUPREME  COURT 

Wkstrrit  Dm 
October^  1833. 

HARRisoH  HARRISON  w.  FAULK. 

vs. 

PAULK.  APPEAL  PROM  THE   COCRT  OP  THR   8XYRNTH    DISTRICT,  THK  JUDOS    OP  TRX 

COURT  PRESIDING. 

A  cause  wOl  be  remanded,  if  on  tbe  trial  in  the  inferior  court,  the  evidence 
adduced  was  so  confused  that  the  Supreme  Court  cannot  reconcile  it  with 
the  verdict. 

If  advantage  of  the  want  of  an  allegation  in  the  plaintiff's  petition  of 
putting  the  defendant  in  delay  be  not  taken  by  way  of  exception,  proof  of 
the  putting  in  delay  is  admissible  »m  the  trial,  and  it  is  too  late  for  the 
defendant  to  oppose  its  introduction. 

The  wife,  although  separated  in  bed  and  board  from  her  husband,  cannot, 
without  his  consent,  give  a  power  of  attorney  to  alienate  her  real  estate; 
though,  without  his  consent,  she  may  give  such  power  in  regard  to  hep 
personal  property. 

The  facts  of  this  case  are  fullj  stated  in  the  opinion  of 
the  court,  delivered  by  Porter,  J. 

This  is  an  action  brought  to  recover  from  the  defendant 
the  price  of  a  plantation  and  slave,  sold  to  him  so  far 
back  as  the  year  1836,  and  payable  in  annual  instalments. 
The  plalntifls  base  their  action  on  the  contract  of  sale,  and 
allege  that  the  notes  which  were  given  at  the  time  of  the 
conveyance,  have  come  into  the  hands  of  the  defendant 
through  fraud  and  collusion  with  one  James  Fort  Meese,  who 
had  a  license  to  practice  law. 

The  answer  contains  a  plea  of  payment,  and  an  averment 
that  the  defendants  have  been  evicted  of  the  land  purchased. 

An  amended  petition  was  filed,  in  which  the  plaintiff 
allege  that  the  notes  were  in  the  parish  judge^s  oflSce  of 
Ouachita,  where  they  had  been  placed  by  Meese,  in  conse- 
quence of  an  agreement  entered  into  by  him,  by  which  he 
received  the  original  contract  without  their  consent  and 
approbation. 

The  cause  was  submitted  to  a  jury,  who  found  a  verdict 
for  the  defendant     The  plaintiffs  appealed. 
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Ma,thbws,  J.,  delivered  the  opinion  of  the  court.  ^"If^pw!* 


V8, 


We  have  examined,  attentively,  the  facts  as  they  appear 
on  record,  and  waving  for  a  moment  all  question  as  to  the       faolk. 
authority  of  the  agent,  which  was  so  much  contested  below» 
we  have   been  unable  to   reconcile   the  verdict  with   the 
evidence.     It  has  produced   the  conclusion  on  our  minds,    Aetnaewuibs 
that  the  whole  debt  was  not  paid.     It  is  true,  the  proof  Ih?*triai  *  la  tS! 
adduced  is  most  confused  and  perplexed,  and  it  is  the  diffi-  evidence  adduced 
den ce  produced  on  our  minds  by  this  circumstance,  which  niattbesuprem* 

*  "^  Coort  ceWBot  re- 

bas  alone  prevented  us  from  acting  definitely  en  this  case.  ^JJ^lt ***'**''*** 
We  think  it  must  be  remanded,  and  in  doing  so,  we  cannot 
help  suggesting  to  the  parties,  that  the  ends  of  justice  would 
be  much  promoted,  by  sending  the  cause  before  auditors  or 
referees  to  adjust  the  accounts* 

It  may  facilitate  the  next  trial  of  the  cause,  if  we  express 
ao  opinion  on  some  of  the  points  of  law  which  were 
contested  below. 

An  objection  was  made  that  no  testimony  could  be  received, 
that  the  defendants  were  put  in  mord^  becaue  the  facts  had 
not  been  alleged  in  the  petition.     We  think  the  court  did  not  J*  adrantoireof 

^  *  the  want  or  an  el- 

err  in  admitting  the  proof;  the  pitting  the  party  in  delay,  il  pSJirspStitloS 

necessary  at  all,  on  obligations  such  as  there  sued  on,  was  a  f/adiut^f/deuyi 

condition   precedent,  and  the  defect  of  not  averring  the  iVof  elJ^pUo^^ 

demand,  should  have  been  taken  advantage  of  by  way  officio  deiay'ls 

^  admissible  on  the 

exception.  trial,  end  it  is  too 

late  for  the   de- 

We  think  the  pleadings  authorised  the  introduction  of  the  fondant  to  oppose 

'^  o  11^  introduction. 

notes  first  given.  It  is  true  the  original  petition  declared 
on  the  act  of  sale,  and  alleged  the  notes  had  come  into  the 
bands  of  the  defendant,  but  the  amended  one,  set  out  the  fact 
of  their  being  in  the  parish  judge's  ofBce,  the  manner  they 
came  there,  and  prayed  they  might  be  brought  into  court, 
and  concluded  by  praying  judgment. 

The  powers  of  attorney  were  correctly  admitted.  But  in 
so  deciding,  it  is  necessary  to  state  that  we  are  of  opinion  the 
wife  could  not  give  a  power  of  attorney  without  the  consent 
of  her  husband,  to  alienate  her  real  estate,  and  that,  although 
separated  from  him  in  b<ed  and  board.    She  had  the  power 

II 


inOBAMETALS 
THOMAS. 


The   wiffl,    al- 
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Western  Dis  to  alienate  her  moveable  property  and  administer  it,  and  to 

October,  1883.  r      r       J  7 

that  effect  the  authority  given  by  her  could  go  so  far  and  no 
*  further;  whether  she  had  the  power  to  acquire  real  estate,  by 

rescinding  the  contract  she  had  already  entered  into  in 
thougl  wpwmtii  relation  to  her  land  and  slaves,  need  not  now  be  examined, 
from^horhui>biod,  If  she  had  the  capacity  to  acquire,  it  is  clear  she  could 
his  cooMot,  five  not  subscQueutly  alienate  the  property  without  the  marital 

a  power  of  attor- 
ney  to    alienate  authoritV* 
her    real   estate,  '' 

thongh.   without      The   deposition  of  Meese  was   admissible  to  show  the 

m«   coDient,  ehe  ^ 

may  fiTe  auch  asscut  of  the  husbaud  or  wife  to  his  acts  of  administration. 

power  in   regard  » 

^n^SItyf*™*"**  ^"*  ^^^  *^  *^®  alienation  of  real  estate;  under  the  same 
principle,  his  receipts  for  money  were  good  evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and 
reversed;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  case  be  remanded  for  a  new  trial,  the  appellee 
paying  the  cost  of  this  appeal. 


INGHAM    ET  AL8.  vs.  THOMAS. 

appeal  from  the  court  of  the  sixth  dutrict|  tbs  jvdqz  of  the 

seventh  presiding. 

Where  a  judgment  is  taken  by  default  and  afterwards  confirmed,  the  right  of 
mortgage  grows  out  of  the  final  judgment,  and  does  not  revert  to  the  date 
ofthe  judgment  by  default 

Every  conveyance  of  property  is  null  and  void,  which  the  creditor  takes  from 
his  debtor,  knowing  him  to  be  in  insolvent  circumstances,  and  by  which 
the  debt  is  secured  and  an  advantage  gained  over  other  creditors. 

A  conveyance  of  property  is  null  when  made  to  a  third  person  by  the  insol- 
vent's vendor,  in  consequence  of  a  payment  theretofore  made  by  the 
insolvent  to  the  vendor.  The  syndic  alone  is  entitled  to  recover  the  pro- 
perty which  the  insolvent  has  conveyed  in  fraud  of  the  rights  of  his  creditors 
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The  facts  of  this  case  are  stated  in  the  opinion  of  the  court,  ^est«rij  Dm 

*  '     October,  1833. 

delivered  by  Portbr,  J.  ====== 

I5GHAM  ET  ALS 

This  action  is  brought  jointly  by  some  of  the  creditors  thomas. 
of  an  insolvent,  and  his  syndic,  to  set  aside  conveyances  of 
slaves  which  their  debtor  made  to  the  defendant.  All  the 
plaintiffi  allege  that  the  agreement  gave  to  the  defendant  an 
illegal  preference,  and  the  creditors  on  their  own  behalf 
assert  that  they  have  a  judicial  mortgage  on  the  property 
now  sued  for,  and  they  demand  that  it  may  be  made  subject 
to  their  lien. 

The  answer  put  at  issue  all  the  material  allegations  in  the 
petition.  There  was  judgment  for  the  plaintiff,  and  the 
defendant  appealed.  me^f^tiicfby 

The  first  question  relates  to  the  right  of  mortgage  claimed  wardVc^ermedi 
by  the  creditors.  They  aver  it  grew  out  of  a  judgment  by  g4"|row.SItof 
default,  which  was  previous  to  the  sale  to  defendant,  and  mem,  and  doe* 

not  revert  to  the 

that  the  final  judgment  related  back  to  the  day,  that  by  ^•««^of'»>e  judjr- 
default  was  given.  We  are  of  a  different  opinion,  but  it  is 
unnecessary  to  enter  into  the  question  particularly,  for  there 
is  no  evidence  before  us  that  the  final  judgment  was  record- 
ed in  the  office  of  mortgages  previous  to  the  sale  to  defendant* 
On  the  other  point,  which  relates  to  the  illegal  preference 
given  by  the  insolvent  to  the  defendant,  we  think  the  plain- 
tiffi  must  succeed.  It  appears  from  the  evidence,  that  thp 
vendor  was  in  insolvent  circumstances  at  the  time  of  the 
sale,  that  the  fact  was  known  to  the  buyer,  and  that  the 
consideration  of  the  sale  was  debts  due  to  him.  It  is  true 
the  case  is  one  which  presents  on  the  part  of  the  defendant, 
and  as  between  him  and  the  insolvent,  a  case  of  the  strong- 
est equity,  one  in  which  the  indulgence  of  generous  and  dis- 
interested feelings  has  occasioned  him  to  sustain  losses  to 
a  very  large  amount.  .But  the  law  for  purposes,  which  it  does  oaceTr^pro^rtj 

is  null  and  void 

not  behove  us  to  inquire,  has  not  permitted  such  considera-  which  the  credi- 
tor takes  Arom  his 

tions  to  form  exceptions  to  the  general  rule.  It  imperatively  Jj^'JU*  JS"?**"*^ 
annuls  all  agreements,  where  the  creditor  know  that  the  ^^^  SIdTy 
debtor  is  in  insolvent  circumstances,  and  takes  from  him  a  IJjS^ed^'a^d^^JI' 
conveyance,  by  which  a  previous  debt  is  secured,  and  an  ad-  ™IThor'c1JSd?. 
vantage  gained  over  the  creditors.  La*  Code^  1977, 1978, 1979. 
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Westbrit  Dis     We  do  not  think  that  the  circtinnstance  of  the  ne^ro  Qiiam- 

Octoder,  1833.  O       -^       — » 

— =  ly  having  been  conveyed  by  the  insolvent's  vendor  to  th6 

^*^^^      defendant,  can  authorise  a  dilTerent  jadgment  from  that  we 

BBAMAv.     QfQ  called  on  to  give  in  relation  to  the  other  slaves,  for  that 

•Tproperty  vnuu  convevance  appears  to  have  been  made  in  consequence  of  a 

when  made  to  a  "'  *  "^  * 

^ird  p^^on^^^y  payment  theretofore  made  by  the  insolvent  to  the  vendor. 
ImlwS' ofTplIyl  ^^^  judgment  of  the  District  Court  is  erroneous  in  direci- 
23i  by  Th?1"  ing  that  the  property  be  applied  to  satisfy  the  judgment  of 
mdor.  Theiyn-  the  crcditoFs  who  suc  in  this  case.  It  must  be  surrendered 
HM  to* recover  to  the  syndlc  of  the  est<ite  of  the  insolvent,  whether  on  a 
wuch  the*^**fir«of  distribution  of  the  effects  of  the  estate,  the  creditors  of  the 

▼eDt  haa  convey- 
ed in  fvau'j  ofthe  gpm  OF  thosc  of  the  individual  member  who  is  declared  insol- 

rif  hta  or  hia  cre- 
ditor, vent,  shall  take  the  proceeds  in  a  matter  not  now  before  us. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiff  Mason,  syndic  of  the  estate  of  J.  C.  Ryon,  do 
recover  ofthe  defendant  the  slaves  mentioned  in  the  petition 
with  costs  in  the  court  below,  those  of  appeal  to  be  borne  bj 
the  appellees. 


e« 


TEXADA  VI.  BEAMAN. 

▲PPXAL    FROM    TBX    COURT    OP    THK     SIXTH    DISTRICT,    THB  JUDOX  OP  TBS 

DISTRICT   PRXSIDIflO. 

A  power  of  attorney  to  collect  a  debt,  and  to  do  all  acts  necessaiy  to  effeet 
the  collection,  does  not  authorise  the  agent  or  attorney  to  traaafer 
the  claim  of  his  principal,  in  order  to  protect  the  transferee  from  the 
consequences  of  a  suretyship. 

The  plaintiff  states  that  a  certain  jadgment  was  obtained 
by  P.  and  R.  Peebles,  against  one  Mar^a  Welchf  and  that 
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execution  issaed  and  was  levied  on  a  tract  of  land,  formerly  ^JJ**^|£l* 
belonging  to  H.  P.  Welch,  but  which  was  «old  and  conveyed  = 

to  him  (plaintiff)  during  the  pendency  of  these  proceedings.         ^. 
He  alleges  also,  that  the  above  judgment  has  been  transfer-     »«a"a»* 
red  and  set  over  to  him  by  E.  F.  Briggs,  the  attorney  in  fact 
of  P.  and  R.  Peebles,  wherefore,  he  prays  for  an  injunction 
to  stay  the  proccedingsf. 

The  conveyance  or  transfer  of  this  judgment  was  made 
with  a  view  to  protect  Texada,  from  a  security  debt  of 
Peebles  and  wife,  who  were  about  removing  to  Texas* 

The  injunction  was  granted.  The  defendant  denied  the 
authority  of  the  attorney  in  fact,  to  transfer  the  judgments 
and  prayed  a  dissolution  of  the  injunction. 

The  power  of  attorney  given  by  Peebles  and  wife,  to 
Briggs,  authorising  him  ''  to  ask  for  and  receive,  and  if  neces- 
sary to  sue  for  any  sum  or  sums  of  money  that  might  be  due, 
&c.,''  ^^to  execute  and  deliver  receipts  and  acquitances  for 
any  claim,  &c.,  and  in  short  to  do  all  acts  in  relation  to  any 
business  in  which  I  may  be  concerned  for  the  recovery  of 
debts  or  receipts  of  money,  &c.,  hereby  ratifying  whatever 
the  attorney  may  lawfully  do  in  the  premises,  &c/' 

The  district  judge  was  of  opinion  this  power  was  insuffi- 
cient to  transfer  the  judgment  from  the  principals  to  Texada, 
and  gave  judgment  for  the  defendants. 

The  plaintiff  appealed. 

PoBTBK,  J.,  delivered  the  opinion  of  the  court. 

This  case  turns  entirely  on  the  authority  of  an  agent  to  ^  ^ 
transfer  a  debt.  He  was  empowered  to  collect  it,  and  do  all  J'JJjr  iJj'jJlS 
acts  necessary  to  effect  the  collection.  Under  this  power  he  ^  ^T^SftSTJl 
passed  the  claim  to  a  surety  of  his  principal,  in  order  to  pro-  S^^tiSboriM^ 
tect  the  transferee  from  the  consequence  of  his  engagement.  ilftnuSte  th« 
We  are  of  opinion  he  had  no  authority  to  do  so,  and  it  is,  prineiiMi,  la  or 
therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  ty«»«fe>*«  fry 
of  the  district  court  be  affirmed  with  costs.  of««wiy*i^. 

Thomas^  for  plaintiff  and  appellee* 
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WxsTKRir  Dii 

October,  1833. 
UAGLKR 


HAGLER  vs.  PARGOUD  £T  AL. 


PAROOUD  APPEAL    FROM    IRK  COURT  OF  THE  SRVXKTH    DISTRICT,  THX  JUOOB    OF    THB 

ET  AL. 

DISTRICT  PRESIDINO. 


The  Supreme  Court  can  entertain  jurisdiction  of  a  caose  only  where  the 
matter  in  dispute  exceeds  three  hundred  dollars. 

The  plaintiff  sues  on  an  attachment  bond,  executed  by 
the  defendant  in  a  former  suit  against  the  present  plaintiff* 
He  claims  two  hundred  dollars  as  the  penalty,  on  the  ground 
that  the  attachment  had  been  wrongfully  sued  out;  and 
twenty-five  dollars  paid  his  counsel;  twenty-five  dollars 
travelling  expenses;  and  fifty  dollars  for  his  trouble,  &c. 
in  attending  the  suit. 

The  defendant  admitted  the  execution  of  the  bond,  and 
that  the  attachment  was  set  aside,  but  not  on  the  ground 
that  there  was  no  cause  for  it.  He  pleaded  a  general 
denial,  and  that  the  plaintiff  had  sustained  no  injury. 

The  district  judge  on  hearing  the  testimony  gave  judg- 
ment in  favor  of  the  plaintiff  for  thirty  dollars. 

The  defendant  appealed. 

FTtnn,  for  defendant  and  appellant. 

1.  The  present  defendant  obtained  judgment  in  the  attach- 
ment suit  against  the  present  plaintiff,  for  his  debt,  but  the 
attachment  was  dismissed  by  reason  of  the  insufficiency  of 
the  oath  or  affidavit. 

3.  The  appellant  now  contends  that  a  judgment  of  dis- 
missal or  non-suit  is  not  sufficient  on  which  to  base  the  plea 
in  bar  of  res  jiuiicata* 

3.  That  although  the  attachment  may  have  been  dissolved, 
the  present  defendant  may  show  in  this  action  that  he  had 
good  reasons  to  apply  for  an  attachment,  and  if  he  does  he 
cannot  be  mulcted  in  damages.  6  Mar*  JV.  S.  238.  8  Ibid 
484. 
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4.  No  damages  are  shown   to  have  resulted   from  t^®  ^'^^^"fg^" 
attachment.  ===== 

KELSO 

Martin,  J.,  delivered  the  opinion  of  the  court.  BaAMAir. 

This  is  a  suit  on  an  attachment  bond,  and  the  plaintiff 
claims  the  amount  of  the  penalty,  which  is  two  hundred 
dollars;  twenty-five  dollars  for  a  lawyer's  fee;  twenty-five 
dollars  for  travelling  expenses,  and  fifty  dollars  for  loss 
of  time  and  detention.    These  aggregated  sums  form  that  of   The   fupreme 

o°      °  court  can  enter- 

three  hundred  dollars.  The  judgment  appealed  from  is  for  Jj**^  ^"ailJ**SS! 
thirty.  The  constitution  has  confined  our  jurisdiction  to  cases  Ji'd£Jit?eSSJ£ 
where  the  object  in  dispute  exceeds  in  value  the  sum  of  three  doiiui.  ^"^^'^ 
hundred  dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
appeal  be  dismissed  at  the  appellant's  cost. 


KELSO  V8.  BEAMAN. 

A.PFXAL  rBOM  THE   COURT  OF    TH£  SIXTH  DISTRICT,  THX  JVDOB    OF  TRX 

SEVENTH   PRESIDnrO. 

A  debt  as  between  debtor  and  creditor  u  indivisible  without  the  consent  of 
both. 

The  legal  transferee  has  no  greater  interest  than  the  voluntary  one.  The 
651st  article  of  the  Cade  of  Practice,  does  not  change  the  rights,  which  under 
law  third  persons  had  to  resist  partial  tranfers  of  their  debt 

The  plaintiff  alleges  the  defendant  took  a  mortgage  from 
6.  C.  Russell,  on  a  tract  of  land  and  several  slaves,  to  secure 
a  nominal  sum  of  $7890,  when  in  fact,  and  which  was  short- 
ly afterwards  ascertained,  Russell  only  owed  him  about  the 
sum  of  f  3542.    In  October,  18129,  all  the  interest  of  Russell 
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WxBtitBv  Dm  in  the  morteaired  property  was  sold  at  sheriflPs  sale,  and 
I  ■     =  purchased  by  the  defendant,  subject  to  his  mortgage  claim  of 

v$.         $7890,  who  gave  his  twelve  months  bond  for  the  surplus  of 
■""*"       |2000. 

The  plaintiflf  alleges  that  there  remained  in  the  hands  of 
the  defendant  over  and  above  what  RussuU  actually  owed 
bim,  a  sum  equal  to  three  or  four  thousand  dollars.  Having 
an  execution  against  Russell  for  twelve  hundred  dollars,  he 
had  it  levied  on  the  same  alleged  to  be  in  Seaman's  hands, 
and  sold  at  public  sale,  all  of  which  Beaman  had  notice. 

Kelso  becoming  the  purchaser  under  his  own  execution  he 
DOW  sues  the  defendant  and  prays  judgment  for  twelve 
hundred  dollars,  with  interest  and  costs. 

The  defendant  pleaded  a  general  denial  and  had  judgment 
The  plaintiff  appealed. 

The  plaintiff  produced  in  evidence  an  agreement  and  set- 
tlement between  Russell  and  Beaman,  made  the  17th  of 
January,  1829,  in  which  it  is  acknowledged  the  balance  due 
the  latter  is  $3542  82,  after  deducting  all  the  claims  he  had 
paidfor  the  former.  The  sheriff's  deed  dated  October  33, 
1829,  in  which  Beaman  purchased  all  RussePs  residuary  in- 
terest in  the  mortgaged  land  and  slaves,  was  also  in  evidence. 

/  Dunbar^  for  the  plaintiff  and  appellant. 

1.  Contended  that  the  defendant  by  his  purchase  at  sheriffs 
sale  of  the  property  of  Russell,  subject  to  his  mortgage 
which  had  been  given  for  an  amount  larger  by  several  thous^ 
and  dollars,  than  was  actually  due  to  him.  The  defendant 
became  indebted  to  Russell  for  the  difference  between  the 
sum  of  money  actually  due,  and  the  nominal  amount  of  the 
mortgage,  and  that  the  plaintiff  properly  levied  his  execution 
thereupon. 

2,  That  Ihe  agreement  under  private  signature  between 
Russell  and  Beaman,  could  not  be  binding  on  third  pereons; 
the  same  not  having  been  recorded,  and  being  without  date 
in  law.    Further,  that  the  renunciation  of  Russell  in  said 

'  *  *  *  •       •  * 

^f^ement  must  be  held  gratuitous,  and  from  ihe  ^reement 


BXAlfAH. 
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iteelfy  it  manifestlj  appeared   that  their  had  been  collusion  Wxitkbit  Da 
betvreen  Beatnan  and  Russell,  to  cover  the  property  from  ' 

other  creditors.  ***•«> 

Vff. 

Thomas^  for  the  defendant  and  appellee. 

!•  The  property  conveyed  to  Beaman  was  to  cover  actual 
advances,  and  others  every  day  occuring.  But  Russell  had,  in 
1828,  discharged  Beaman  from  all  responsibility  on  receiv- 
ing the  surplus  of  the  sales  of  his  property  in  Beaman^s  hands. 

2.  If  Russell  had  a  right  to  receive  the  surplus,  he  had  an 
eqaal*  right  to  release  and  discharge  Beaman  when  he  paid 
it  over. 

d.  And  if  the  release  from  Russel  to  Beaman  is  valid  as 
between  themselves,  which  cannot  be  doubted,  creditors  can- 
not  complain  unless .  they  allege  and  show  fraud  to  their 
prejudice- 

PoRTBR,  J.,  delivered  the  opinion  of  the  court. 

On  the  Slst  August,  1828,  one  Gilbert  C.  Russell,  mort- 
gaged to  the  defendant  a  plantation  and  slaves.  The  deed 
expresses  that  lien  was  furnished  to  secure  him  for  advances 
be  bad  made  on  behalf  of  the  mortgager,  to  the  amount  of 
seven  thousand  eight  hundred  and  ninety  dollars. 

The  30th  October,  1829,  several  judgment  creditors  of 
Russell,  seized  the  slaves  which  had  been  mortgaged  to  the 
defendant,  and  proceeded  to  sell  them.  At  the  sale  the  de- 
fendant became  the  purchaser,  for  the  sum  of  two  thousand 
dollars  above  the  amount  for  which  they  had  been  previously 
hypothecated  to  him. 

The  succeeding  year,  the  plaintiff,  who  was  cdso  a  judg- 
ment creditor  of  Russell,  seized  and  sold  all  the  interest  either 
actual  or  residuary  which  Russell  had  in  or  to  twelve  hun- 
dred dollars  of  that  sum  of  seven  thousand  eight  hundred  and 
niiiety  dollars,  which  by  the  act  of  mortgage,  he  had  declared 
was  due  to  the  defendant  Beaman. 

This  seizure  could  only  have  been  made  on  the  suspicion 
diat  the  whole  of  seven  thousand  eight  hundred  and  ninety 
doUan,  which  Russell  acknowledged  he  had  been  paid  by 
Beaman,  was  not  so  in.  fact* 

12 
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WssTKHH  Dm      This  suspicion  appears  to  be  well  founded,  for  by  the  evi- 

«  '    =  dence  now  before  us,  it  appears  that  the  defendant  acknowl- 

**m!^       edged  by  an  instrument  of  writing,  that  only  three  thousand 

BBAMAff.     gyg  hundred  and  forty-two  dollars  and  eighty-two  cents  was 

due  to  him,  and  that  he  was  ready  to  reconvey  the  slaves  to 

Russell,  as  soon  as  there  was  paid  to  him  this  sum,  together 

with  that  of  two  thousand  dollars,  which  he  had  advanced  at 

the  sheriff  sale,  and  other  sums  for  which  he  had  become 

responsible. 

The  petition  states  that  the  defendant  in  consequence  of 
the  purchase  of  RusselPs  residuary  interest  by  the  plaintiff  is 
indebted  to  him  in  the  sum  of  twelve  hundred  dollars. 

The  view  we  have  taken  of  the  case,  renders  it  unnecessary 
to  decide  what  was  the  effect  of  the  lien  on  the  debt  in  the 
defendant's  hands. 

The  return  of  the  sheriff  and  his  act  of  sale  to  the  plamtiff 
state  that  he  secured  whatever  interest  either  actual  or  resi- 
duary which  6«  C.  Russell  had  in  twelve  hundred  dollars  of 
the  suni  of  seven  thousand  eight  hundred  and  ninety  doUarst 
acknowledged  to  be  due  to  Beaman  by  the  act  of  mortgage. 
AdcbcMbMwMB      It  was  decided  in  the  case  of  King  et  ah  vs.  Havard^  in  this 
lorte  ladhrMbis,  court  on  principles  which  are  incontestible,  and  on  the  highest 
MMtof  bMk.       authority,  that  a  debt  as  between  creditor  and  debtor,  was 
indivisible  without  the  consent  of  both.     See  5  JV*.  S»  194. 
The  legal  transfer  in  in  our  opinion  can  have  no  greater 
rh»  interest  than  the  voluntary  one.     The  GSlst  article  of  the 
1S0  no'^'craater  Code  of  Practice%  with  all  the  rest  of  the  section  to  which  it 
▼ofautanr    OM.  belongs,  treats  of  the  rights  of  the  plaintiff  and  defendant  in 
•r  tte  c*^  •/  execution,  and  cannot  on  any  sound  principles  be  held  to 
■J*  J'JJJI^  2l!  ^'^^''g®  ^^^  rights  which  under  law  third  persons  had  to  resist 
mJ*iM^^  partial  transfers  of  their  debt.     The  sheriff  must  sell  the 
•hcpwtiai  trn^  entire  debt;  he  could  not  sell  half  the  defendant's  interest  in 
a  slave,  though  Ae  whole  might  amount  to  more  than  the 
execution  in  his  hands. 

The  judgment  of  the  court  below  is  unclerical  and  some- 
what abmiguous,  we  understand  it  to  be  one  of  non-suit,  and 
as  such  it  is  ordered,  adjudged  and  decreed^  that  it  be  affirmed 
with  costs. 
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STAFFORD  «#.  SMITH. 

AFFMAL  FROM  TAB  COURT  OF  THE  SIXTH  DISTRICT,  THE  mOCS  TRRRXOF 

fttxsiDuro. 

The  preseription  of  one  year  applies  to  an  action  instituted  to  correct  a  for- 
mer judgment,  which  it  is  alleged  is  erroneoos,  and  some  of  the  items  com- 
podng  it  fraadently  charged ;  and  if  snch  an  action  be  bronght  more  than 
«  year  aAer  the  Judgment,  proof  must  be  given  that  the  fraud  has  been 
witliinayear. 


9i 

WirsTBRir  Dis 

October^  1833. 

STAFPORO 

VS. 

SMITH. 


61   91 1 
47  1470| 


Although  a  party  is  precluded  firom  attacking  a  judgment  on  the  ground  of 
tend  or  nullity,  after  the  lapse  of  one  year,  yet  where  the  petition  sets  up 
payments  and  matters  arising  since  the  judgment  complained  of,  they  will 
be  inquired  into. 

A  receipt  of  a  payment  g^ven  since  the  .institution  of  suit,  not  claimed 
in  an  amended  petition,  will  not,  if  objected  to,  be  admitted  in  evidence, 
to  prove  the  allegation  of  payment  made  in  the  petition,  praying  to  enjoin 
further  proceedings  as  an  execution  on  other  grounds. 

Where  interest  and  commissions  for  advancing  cash  are^charged  in  a  balance 
Sicconnt  attacked  as  erroneous,  proof  of  an  agreement  must  be  adduced,  or 
the  charges  will  be  rejected. 

This  soit  couunenced  by  injunctioD.  The  petition  was 
filed  on  the  8th  of  February,  1831.  The  plaintiff  alleges, 
that  in  April,  1829,  he  confessed  a  judgment  in  favor  of 
Palmer  Smith,  for  two  thousand  five  hundred  fortj-five  dol- 
lars and  eight  cents,  with  ten.  per  cent  per  annum,  with 
interest  thereon,  based  on  a  note,  accounts  and  drafts,  which 
he  supposed  were  correct  at  the  time,  but  which  he  has  since 
ascertained  to  be  incorrect;  as  containing  over-charges,  com- 
pound interest,  illegal  commissions  and  items  fraudulentlj 
introduced  into  the  account.  He  alleges  that  he  has  shipped 
ninety-nine  bales  cotton  to  the  defendant  since  the  confes- 
sicm  of  judgment  in  his  faypr,  which  remains  unaccounted 
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WBsmir  Du  for,  leaving  a  balance  due  of  five  hundred  seventj-nine  dol- 

■    lars  and  twentj-seven  cents.     He  prajs  for  an  injunction  to 

STAFFORD     restfain  Smith  from  proceeding  with  his  execution  of  said 

fxiTB.       judgment    until  it  be  corrected,    and  an  investigation  of 

matiers  set  forth  am  be  hadm 

In  his  answer  to  interrogatories.  Smith  annexed  an 
account,  showing  tiie  sale  and  distribution  of  the  proceeds 
of  the  cotton  by  the  firm  of  Pi^lmer  Smith  &  Co.,  to  which 
firm  he  belonged,  and  by  which  a  balance  of  three  hundred 
eighty-three  dollars  and  ninety  cents  was  due  to  Stafford, 
and  which  is  credited  on  the  judgment 

The  plaintiff  offered  a  receipt  of  Smith's,  in  evidence,  to 
show  that  the  judgment  has  been  paid,  which  wis  objected 
to  and  referred  by  the  court,  as  irrelevant;  no  allegation  of 
payment  being  made  in  the  petition. 

The  injunction  was  sustained  for  sixty-eight  dollars  and 
thirteen  cents. 

The  defenw.^>\t  appealed. 

Thomas^  for  plaintiff  and  appellee,  contended  that: 

1.  That  the  judgment  enjoined  was  founded  upon  an  erro- 
neous statement  of  the  original  accounts  between  the  parties, 
by  omitting  proper  credit|^  making  improper  over-charges, 
&c.,  &c. 

2.  The  judgment,  although  confessed  by  Stafford,  can  be 
opened,  because  it  is  founded  in  error,  so  as  to*  have  the 
error  complained  ef^  corrected,  without  attacking  the  whole 
judgment  in  an  action  of  nullity. 

Porter,  J.,  delivered  the  Opinion  of  the  court. 

t 

The  petitioner  alleges,- that  he  confessed  judgment  in 
favor  of  the  defendant,  upon  an  account  presented,  which 
he  believed  to  be  correct,  but  that  he  has  since  discovered 
that  several  items  of  it  were  false  and  fraudulent.  He 
further  charges,  that  the  defendant  has  issued  an  execution 
OD  the  judgment  feo  obtained,  ayl  is  about  to  seize  and  sell 
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his  property,  and  he  prays  for  an  iDJunction  until  the  matters  ^'^^'^ess. 
set  forth  in  the  petition  can  be  investigated*  . 

The  parties  went  to  trial  in  the  court  below  on  an  issue         ««. 
formed  by  the  general  denial.     The  court  made  the  injunc- 
tion perpetual  for  the  sum  of  sixty-eight  dollars  and  thirteen 
cents. 

The  defendant  appealed. 

There  is  a  plea  of  prescription,  which  requires  to  he 
axamined  before  we  can  look  into  the  other  matters  in 
contest. 

We  are  of  opinion  this  plea  is  sustained.  The  613th 
article  of  the  Code  of  Practice  provides,  that  when  a  judg- 
ment has  been  obtained  through  fraud,  the  action  must^be 
brought  within  one  year  after  the  fraud  has  been  discover* 
ed,  or  the  receipt  found.  There  is  no  proof  on  record,  that 
the  discovery  of  the  alleged  fraud  was  less  than  twelve 
months  before  the  institution  of  the  action,  and  this  acticm 
was  brought  more  than  twelve  months  after  the  rendition  of 
the  judgment. 

This  case  was  attempted  on  the  argument  to  be  assimilar 
ted  to  that  of  Paxion  vs.  Cobbs^  but  the  analogies  between 
them  are  too  reipote,  to  permit  us  to  apply  the  same  rules  in 
both.     In  the  latter,  the  judgment  of  the  court  was  made  , 

the  basis  of  a  new  action,  in  whi^h  different  things  were 
claimed  from  those  given  by  the  first  decree,  and  the  defence 
of  nullity  was  presented  as  an  exception.  Here,  the  first 
judgment  fi  about  to  be  carried  into  execution,  and  that  exe* 
cution  can  only  be  suspended  b^  an  action  of  nutKty,  if  the 
grounds  on  which  it  is  sought  to  be  instituted  are  matters 
arising  previous  to  the  judgment  being  rendered.  Such  an 
action  must  be  brought  within  one  year.  This  construction 
is  greatly  strengthened  by  the  declaration  in  the  Code  of  tkm  or  one  7«w 

■PpliM  to  ftB    9C» 

Practice  that,  the  nullities  in  judgments  which  arise  firom  ^*<»J^<^  ^ 

-       ^^  comet  ft  loraMr 

incompetency  in  the  judge,  or  incapacity  in  the  parties,  are  |?t'3£l!ld  uiS 
not  prescribed  so  long  as  they  are  unexecuted;  while,  in  JS^Sntomsooiii! 
those  which  proceed  from  fraud  in  one  of  the  parties,  the  ^S^  ehwciid » 
prescription  is  made  to  commence  from  the  time  the  fraud  tkw  u  bmSt 
is  discovered.     Thus  suspending  the  prescription  in  the  one  aftw  hm  jirft- 
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W««T«Rw^"  case  until  the  plaintiff  attempts  to  execute  the  judgment,  and 
declaring  in  the  other,  that  it  shall  run  upon  a  totallj  dis- 


ST AFFORD 


9«.         tinct  consideration*      Code  of  Practice^  612,  613.     2  La* 


»'"^"        Rep.  138. 


OMBt,  proof  muft 

fhJ»d^*hu*U^      But  in  addition  to  the  frauds  alleged  in  relation  to  the 
•yw^  judgment,  there  are  charges  in  the  petition  of  payments 

having  been  made  since  it  was  rendered,  for  which  the 
plaintiff  is  entitled  to  a  credit.  As  these  relate  to  matters 
triM  preeinded  arising  after  payment,  they  are  a  proper  subject  of  inquiry. 
judfflMDt  oQ^e  On  this  head  the  allegation  in  the  petition  is,  that  ninety- 
SEe"'***'*^'of'JS  ^^^^  bales  of  cotton  were  shipped  to  the  defendant  between 
Sri^or**iu  *e  months  of  October,  1829,  and  April,-  1830;  and  that 
llLto^'^tfkiliff  there  remained  five  hundred  seventy-nine  dollars  and  twenty- 
1^  Mp&Id  seven  cents,  for  which  he  had  not  accounted, 
in^airad  into.  A  bill  of  cxceptious  was  taken  by  the  plaintiff  to  the 

pa^B^^^gtlea  rejection  by  the   court   of  a  receipt     of  the  defendant, 

•BMDdedpetitkMii  on  the  24th  January,  1832.      As  the  petition  claims  the 

wUInoC  if  direct.  *"  '^ 

•dtobctdmittod  injuuctlou  ou  totally  distinct  grounds  from  that  of  any  pay- 

ssro?v!nSSt  ™®***  ** *****  *^™®9  ®^  *■*  *****  ^^7^  ^^  ****°'^  ***®  ^^^^  ^*^ 

St  ^^rt  not  err  in  rejecting  it 

proeMdid^asui      The  defendant  was  interrogated  whether  the  ninety-nine 

bales  of  cotton  alluded  to  in  the  petition,  had  not  been  sent 

to  him.    He  answered  th^tt  the  house  to  which  he  belonged, 

had  received  but  ninety-five,  and  that  the  proceeds  had  been 

paid  and  distributed,  at  the  request  and  in  pursuance  of  the 

directions  of  the  plaintiff.    The  account  of  that  distribution 

is  annexed  to  the  answer,  and  shows  a  balance  of  three 

hundred  eighty-three  dollars  and  ninety  cents,  in  favor  of 

the  defendant.      The  balance  was  subsequently  credited  on 

the  judgment  now  sought  to  be  enforced. 

wb«r«iiitetMt      W^  have  examined  that  account,  and  we  can  discover  no 

^  ^i!!?e^?^  other  errors  in  it,  save  a  charge  of  interest  at  ten  per  cent., 

attacked  u  ^?o-  for  wMch,  uor  for  interest  at  any  other  rate,  is  there  proof 

an     afreement  in  writing;  and  a  charge  for  commissions,  in  advancing  cash. 

most  be  produced  i»  i 

or  the  charge  wiu  Xhe  charge  appears  to  fall  within  the  same  principles  on 
which  we  rejected  a  charge  for  acceptances,  in  the  case 
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of  Millaudcn  rs.  Amaud*  decided  at  the  last  term  of  this  Westerh  Dm 

06to6«r,  1833. 

court.     These  amount  to  fortj  dollars  and  sixtj-six  cents.  ,  j. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  it  is  further 
ordered  and  decreed,  that  the  injunction  granted  in  the 
case  he  perpetuated  for  the  sum  of  forty  dollars  and  sixty- 
six  cents,  the  defendant  paying  cost^  in  the  court  of  the 
first  instance,  and  the  plaintiff  those  of  appeal. 


STAFFORD 

VS. 

SMITH. 


REPORTS 


or 


CASES  ARGUED  AND  DETERMINED 


IN   THK 


suprssme:  court 


or  THS 


•TATS  OF  ZiOUXMZAar A. 


NEW-ORLEANS,  DECEMBER*  1833. 


THE  EXECUTORS  OF  HART  vs.  BONI,  F.  W.  C.  EAtTxnr  Dif. 

lheimk§r,  1888. 


APPKJLft  PROM  THE  COURT  OP  THl  PARISH  AND  CITY  OP  NKW-0RLXAN8.  TBB  KXBOU- 

.T0R8  OP  HAST 

Where  teisnre  is  given  by  the  will  to  the  executor,  he  Is  authorised  to  bring  ■^''f  '•  v*  ®« 
an  action  to  recover  the  possession  of  any  property  which  may  have      i    0L   97I 

belonged  to  the  testator  at  his  death.  1^"^^ 

100     9» 


ft     t^ 

TUs  right  of  the  executor  exists,  and  the  action  does  not  abate  where  tha     |iob  jgJ 
possessor  asserts  title  in  himself,  the  validity  of  which  title  can  only  be 
ascertained  by  trial. 

In  a  suit  by  the  executor  to  recover  the  deceased's  property,  the  beln  if 
interested  and  present,  or  if  absent,  then  their  representatives,  should  be 
made  parties  to  the  action. 

The  petition  alleged  that  the  defendant  bad  lived  in 
concubinage  with  the  testator;  that  she  had  in  her  possession 
and  claimed  to  own,  certain  notes  belonging  to  the  siiccessioni 

13 


TBS  BMOV- 
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^JJ™^  ^  amountinil  to  one  hundred  and  twenty-three  thousand  four 
hundred  and  fiftj-one  dollars  and  fifty  cents;  that  the  said 
or^BAmT  notes  were  deposited  in  bank  to  the  joint  order  of  the  two 
■oirt^!  w.  c  ps^rties,  to  await  the  decision  of  a  competent  court  on  the 
right  of  ownership.  It  further  averred  that  a  certain  pre- 
tended donation,  inter  vivos^  was  illegal  and  void.  Thejr 
prayed  that  the  donation  might  be  declared  null,  and  the 
notes  be  decreed  to  belong  to  the  succession. 

The  defendant  excepted  that  the  executors  had  no  right 
to  bring  an  action  to  set  aside  a  donation  made  by  their 
testator,  and  averred  that  such  right  could  be  exercised  only 
by  the  heirs  and  legatees  under  the  will.  They  also,  after- 
wards, excepted  that  Brocke,  one  of  the  plaintifis,  had  died 
since  their  first  exception  was  filed,  and  his  co-executors 
having  been  appointed  merely  to  aid  him,  could  not  prose^ 
cute  the  action.  The  death  of  Brocke  was  admitted  of 
record* 

The  will  contained  the  following  clause:  '^I  do  abo 
appoint  the  said  James  Ramsay,  TVilliam  Brocke  and  James 
Hopkins,  to  be  detainers  of  my  estate,  jointly  or  separately^ 
with  powers  to  take  possession  and  inventory  thereof  without 
intervention  of  justice."  It  also  declared,  that  ^  when  they^ 
the  said  James  Ramsay,  William  Brocke  and  James  Hopkins, 
shall  have  liquidated  and  settled  the  accounts  of  my  estate  in 
this  place,  it  is  my  will  that  they  do  account  to,  and  settle 
with  William  Brocke,  one  of  the  aforesaid  executors."  It 
then  provides,  that  on  such  settlement  and  payment  into 
Brockets  hands,  the  functions  of  his  co-executors  shall  cease* 

The  judge,  a  q%u>^  sustained  the  first  exception,  and  the 
plaintiffi  appealed. 

Peiroe^  for  plaintifis  and  appellants  contended, 

That  the  executors  have  a  right  to  institute  suits  for  the 
recovery  of  any  personal  property,  unlawfully  detained  from 
the  estate  of  the  testator. 

Mazureau  and  SUdell^  for  defendants  and  appellees. 
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PoRTBR,  J,,  delivered  the  opinion  of  the  court  Eabtxrm  Dis. 

'  i>«ec«>«r,  1833. 


This  case  presents  for  decision  the  question,  whether  the    thi  emco- 

m  ,  TORa  OF  HABT 

executors  of  a  will  can  maintain  an  action  to  annul  a  dona-         w. 
tion,  inUr  vivos^  made  by  the  testator.     The  court  of  the  ■^'"' '"  ^'  *' 
first  instance  was  of  opinion  thej  could  not,  and  the  plaintiffs 
appealed. 

It  has  been  contended  that  as  the  testator  gave  to  the 
executors  seizure  of  the  estate,  thej  are  entitled  to  the 
possession  of  it,  and  that  thej  are  consequently  authorised  to 
bring  an  action  to  obtain  that  possession.  It  is  urged  on  the 
other  side,  that  however  true  this  maj  be  as  a  general  pro. 
position,  it  is  not  so  when  the  question  as  to  the  validity  of 
a  donation,  grows  out  of  the  claim  which  the  executors  set 
up,  or  is  presented  by  the  pleadings. 

We  think  the  executors,  where  seizure  is  given  to  them 
by  the  will,  are  authorised  to  bring  an  action  to  recover  the  ic  wknu  hj  the 

Will  to  tD0  000CO* 

possession  of  any  property  which  may  have  belonged  to  the  tor,  be  ii  antho- 


testator  at  his  death.     The  article  1669  of  the  Louisiana  •^tion  to 

tite  poawMJoa  of 


Code^  recognize  their  right  to  bring  actions  on  behalf  of  the  Jfg^  tSSVS^ 
succession,  and  we  cannot  imagine  a  case  in  which  this  1^|£SS7^  S  &• 
right  could  be  more  properly  exercised,  then  where  the  ^^'^ 
object  of  the  suit  is  to  obtain  possession  of  effects  making  a 
part  of  the  estate*  The  question  then  is,  whether  the  jy,  ^^^  ^ 
anertion  of  title  on  behalf  of  the  possessor,  the  truth  and  £S,^lSll!  m1 
TBlidity  of  which  cannot  be  assertained,  until  after  trial  shall  ute  ^S!an\ki 
deprive  them  of  this  right.     If  it  can,  it  is  very  clear  that  the  StCTo '  kiMdf. 

•  the     Talklity   of 

authority  we  have  just  supposed  they  possess,  would  be  a  wbtchcwtoniTbo 
mere  illusion,  for  the  claim  would  be  set  up  in  all  cases  ^^* 
where  the  possessor  was  in  bad  faith. 

We  therefore,  think,  that  in  such  cases  the^ction  should 
should  not  abate.     If  a  claim  be  set  up  which  involves  the 
rights  of  the  heirs  or  legatees,  they  should,  if  present,  be    inenhbyiho 
made  parties  to  the  suit;  and  if  absent,  their  representatives  cover   the    S». 

ceeeed's   prapef* 

should  be  brought  in.     In   countries  having  laws  in  no  ty,  the  hetn,  ir 

°  °  ibtereated       «ad 

material  respect  different  from  ours  on  this  subject,  it  is  held,  ^^'^'^k?'  K^ 
ibat  although  executors  cannot  alone  maintain  an  action  in  SSSjnS^ISio 
relation  to  the  rights  of  heirs,  they  may,  if  those  who  are  SSl!**  *^  **  ■*"' 
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^Ste2£.  18B8.  *^*®''^®*®^  are    made    parties  to  the   suit.     See  Merlins 
-  Repertoire^  ed.  1826.     Verbo  Execuieur    TestamenkUre^  Jfoe. 
6  and  7. 


BA&ROV 

DU5CAir, 

KXSCUTOR 

XT  AL. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  Hiat  the 
judgment  of  the  parish  court  he  annulled,  avoided  and 
reversed,  and  it  is  further  ordered  and  decreed,  that  flie 
execution  filed  in  this  cause  be  overruled;  that  the  case  be 
remanded  to  be  proceeded  in  according  to  law,  and  tfiat  the 
appellee  paj  the  costs  of  this  appeal. 


BARRON  o«  DUNCAN,  EXECUTOR,  ET  AL. 

▲FPJEAL  FROM  THJE   COURT  OF  THE   FIRST  DISTRICT. 

If  the  lessee  by  express  stipulation  in  the  contract  of  lease,  be  prohibited 
from  transferring  the  lease  to  a  third  person  without  the  lessor's  written 
consent,  this  restriction  does  not  apply  in  case  of  the  assignment  by  the 
lessee's  executor,  and  the  executor  may  transfer  the  lease  even  against 
the  lessor's  will. 

This  case  commenced  bj  injunction*  Thomas  Barron, 
on  the  Slst  January,  1832,  by  public  act  leased  to  the  late 
Mary  Carroll,  for  the  term  of  seven  years,  to  be  computed 
from  the  1st  of  November,  1831,  a  house  situated  on  the 
north  side  of  Canal  street,  in  the  city  of  New-Orleans, 
designated  as  No.  48,  in  consideration  of  rents  specified  in 
said  act.  One  of  the  conditions  named  in  the  lease  was 
**that  the  said  lessee  should  not  transfer  and  abandon  the 
present  lease  to  any  other  person  whomsoever,  without  the 
consent  in  writing  of  the  lessor." 

The  lessee  has  since  died,  and  L.  C.  Duncan,  one  of  the 
defendants,  is  sued  as  her  executor.  The  plaintiff  complains 
ihat  the  executor  has  taken  steps  to  sell  the  lease  at  anctfoo 
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without  bis  consent  in  writing,  against  his  will  expressed  to  CASTsur  Vj^ 
the  executor,,  and  in  violation  of  the  clause  of  the  lease  ■ 

recited.  He  prayed  an  injunction  to  restrain  the  proceedings 
to  sell  the  lease,  and  made  the  attorney  for  the  absent  heii*s 
a  co-defendant. 

The  executor  answered,  that  the  restriction  contained 
in  the  above  recited  clause,  did  not  bind  him  and  that 
he  might  alienate  the  lease.  The  attorney  for  the  absent 
heirs  joined  in  this  defence. 

In  their  amended  answer  they  alleged  that  the  lease  should 
be  sold,  because  the  executor  could  not  then  ascertain  the 
solvency  of  the  estate  of  the  deceased,  and  because  she  had 
made  valuable  improvements  on  the  building. 

It  was  admitted  that  the  executor  had  duly  received  his 
letters  testamentary;  and  that  the  attorney  for  the  absent 
heirs  had  been  duly  appointed;  that  the  appraised  value  of 
the  estate,  according  to  the  inventory,  amounted  to  ten 
thousand  seven  hundred  and  sixty-five  dollars  and  twenty- 
nine  cents,  inducing  one  thousand  five  hundred  dollars  as 
the  value  of  the  lease;  that  three  thousand  three  hundred 
and  seventy-nine  dollars  had  been  received  by  the  execu- 
tor according  to  the  accounts;  that  he  had  paid  one  thousand 
eight  hundred  and  eighty-two  dollars  and  seventy-one  cents^. 
including  five  hundred  and  twenty-five  dollars  paid  to  the 
plaintiff  for  the  rent  of  two  quarters  of  the  leased  property; 
that  the  executor  had  then  in  his  hands  in  cash  the  sum  of 
one  thousand  four  hundred  and  ninety-six  dollars  and  thirfy 
cents;  that  claims  against  the  estate  exceeding  one  thou- 
sand dollars  had  been  presented;  that  there  was  owing  to 
the  estate  two  thousand  two  hundred  and  five  dollars  and 
thirty-five  cents;  and  that  books  mentioned  in  the  inventory 
amoanting  to  three  thousand  dollars  have  been  returned  to 
their  owners. 

The  judge  a  quo  dissolved  the  injunction  with  costs  to  the 
plainti£    He  appealed. 

The  cause  came  on  to  be  heard  in  an  assignment  of 
error  on  the  face  of  the  record,  on  the  ground  of  error  in 
the  decision  of  the  judge  a  quo^  that  the  lease  was  assignable* 
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XAtTMui  J>u,      Peirce  and  Benjamin^  for  plaintiff  and  appellant* 

!•  The  lease  was  personal,  and  conseqnentlj  ceased  by 

^  the  death  of  lessee.     Civil  Qxie.  1194* 

onicAv,         3.  Or  it  is  horitable.  and  in  such  case   the  restrictkm 
asxovnni 
ST  AL.       descends  on  the  executor's  as  well  as  the  right  to  the  lease 

itself.     Civil  Codey  2003. 

Lm  C.  Duncan^  contra* 

1.  An  executor  has  a  right  to  assign  a  lease,  notwith- 
standing a  clause  in  the  lease  restraining  the  immediate 
lessee  from  alienation,  the  executor  not  being  named*  2.  Wil-' 
*liam^9  Executors^  p.  p*  ,614,  615.  4.  KenCs  Com.  2nd  edi- 
tion^ p.  134  and  130.  3.  Comyn*8  Digest^ pages  101,  113,  and 
128. 

2.  The  right  in  this  lease  is  heritalble,  and  therefore  to 
paj  debts  and  discharge  legacies,  the  executor  is  bound  to 
sell.     Civil  Codey  arts.  1993,  1994. 

Mahtin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  complains  of  a  judgment 
dissolving  an  injunction  to  prevent  the  defendant  from  pro- 
ceeding to  the  sale  of  a  lease  granted  by  him,  the  plaintiff, 
to  the  defendant's  testatrix,  which  contains  a  clause  restrain, 
ing  her  from  transferring  and  abandoning  the  premises  to 
anj  person  whomsoever,  without  the  consent  of  the  lessor  in 
writing. 

His  counsel  has  contended  that  the  court  erred  becanse 
the  lease  was  a  personal  one.  Ct9t7  Code^  1994,  and  as  it 
was  an  heritable  one  it  descended  with  the  restricting  clause^ 
9003. 

On  the  part  of  the  appellee  it  has  been  replied,  that  a 
lease  makes  part  of  the  estate  of  the  lessee,  and  as  such 
may  and  must  be  sold  by  his  executors  to  pay  the  debts  and 
legacies;  and  that  this  even  is  the  case  when  the  lease  con- 
tains a  clause  restraining  the  lessee  in  the  faculty  of  alien* 
ating  to  cases  in  which  he  may  obtain  the  consent  of  the 
lessor. 
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The  counsel,  however,  has  not  been  fortunate  enough  to  5"**"'  ^"* 


BARBOir 


discover  podtive  authorities  in  support  of  his  opposition. 
Those  which  he  has  adduced  from  the  common  law,  are 
respectable  and  cofi;ent«    2  Williams  on  Executors.  614  and      i>vircAir, 

BXBCOTOR 

eit'k     4.  Kent's  Com.  2c{  edition,  124  and  130.     3.  Comyn's       st  al. 
Digest,  101, 113,  and  124.     The  principle  these  authorities 
establish  is  that  such  a  restricting  clause  cannot  protect  the 
properiy^  of  an  individual  when  justice  requires  it  to  be 
torned  into  cash  to  satisfy  the  claims  of  third  parties,  as  in 
cases  of  a  cession  of  goods,  or  for  the  liquidation  of  a  sue* 
cession.     The  district  judge  has  admitted  the  authorities  of 
the  decisions  which  support  the  opinions  of  these   able 
common  law  writers,  was  not  binding  on  him.    He  has 
deemed  it  his  duty  to  compare  this  restricting  clause  strictly 
in  obedience  to  the  article  of  our  code,  which  recognises  it  gjf  ,„  tfca'coB- 
2696,  and  it  does  not  appear  to  us  he  has  erred  in  his  endear  ^ibSLiT'ftJtii 
vor  to  give  it  that  strict  consideration  which  the  legislator  SS  SH^!^ 


tfllMleMMbf 


imperiously  demanded  when  he  restricted  the  clauses  to  the  out  ST^ 


volantary  transfer  and  abandonment,  made  by  the  lessee  tub 
himself^  leaving  third  parties,  such  as  creditors  and  legatees,  ^*^<^J*^ 
die  faculty  of  exercising  any  right  tiiey  might  have  on  the  JSJaSSS?**  * 


leMM*!  win. 


It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed  with  costs. 

Peirce  and  Benjamin,  for  plaintiff  and  appellant    then 
moved  for  a  rehearing  on  the  following  grounds: 

1*  Every  one  of  the  common  law  authorities  cited  by 
defendant,  decides  the  question  now  submitted  to  the  court 
upon  technical  reasons  unknown  to  our  jurisprudence,  and 
upon  principles  directly  the  reverse  of  those  established  by 
our  law.  All  those  writers  declare  that  the  executor  is  not 
boond  by  the  restricting  clause  ^because  not  named  in  it." 
But  the  Civil  Code  of  Louisiana,  art.  2003,  establishes  the 
oppoate  principle^  which  of  course  must  lead  to  a  result 
directly  opposed  to  that  of  the  common  law  writers.  That 
art.  of  the  code  says,  that  heritable  obligations  and  stipu^ 
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B*«Tww  t?2*  lotiwis  impose  on  heirs,  assigns,  and  other  representoHvea  the 
same  duties  and  rights  that  the  original  parties  were  liable 

t»." 

3.  But  the  court  says  in  its  judgment,  that  the  art.  2697, 
of  Ciu'/  Code^  requires  the  clause  to  be  strictly  construed. 
True,  therefore,  if  the  expressions  contained  in  the  act 
were  of  doubtful  import,  if  they  were  susceptible  of  more 
than  one  interpretation,  it  would  be  the  duty  of  the  court  to 
lean  towards  that  construction  which  would  most  favor  the 
free  disposal  of  property;  but  where,  as  in  the  present  case, 
there  cannot  be  a  shadow  of  doubt  as  to  the  real  intention 
of  the  parties,  where  the  whole  tenor  of  the  instrument 
shwos  that  they  intended  that  lessor  should  control  the 
alienation  of  the  lease,  as  they  might  deem  proper.  Surely 
the  strict  construction  required  by  the  legislature,  cannot  be 
such  a  construction  as  would  render  nugatory  the  clause 
introduced  for  his  protection  and  authorise  the  court  to 
depart  from  the  great  principle  of  justice  sanctioned  in  airU 
1940,  Civil  Code^  that  the  intent  of  the  parties  to  an  agree- 
ment has  the  ejffict  of  law  between  them. 

3.  The  court  decides  that  executor  may  alienate  although 
deceased  could  not;  are  not  the  powers  of  the  executor 
derived  from  deceased?  Is  he  not  her  mandatory?  And 
can  a  party  grant  more  right  to  a  power  than  he  himself  pos- 
sesses. Again,  during  the  life  of  testatrix,  lessor  had  the 
right  of  controlling  the  alienation  of  the  lease;  can  her 
death  abridge  or  effect  his  rights  without  an  express  consent 
to  that  effect? 

4.  The  court  says  again,  that  the  rights  of  third  persons 
such  as  creditors  and  legatees  cannot  be  effected  by  this 
clause.  The  appellant  believes  the  court  to  be  in  error  in 
relation  to  the  facts.  The  only  evidence  on  file  in  the  cause, 
riiows  that  after  paying  all  claims  against  the  estate,  and 
making  every  allowance  for  bad  debts,  there  exists  in  favor 
of  the  estate,  a  nett  surplus  exclusive  of  this  lease  of  seven 
thousand  four  hundred  and  seventy-four  dollars.  The  rights 
of  creditors  then  cannot  possibly  be  compromised  by  any 
decision  given  in  the  cause,  and  there  is  nothing  to  show 
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that  any  legacies  have  been  made  by  testatrix.    But  admit-  ^^JSS?  i«S* 
ting  that  she  has  bequeathed  a  sum  exceeding  this  surplus,  cBssBs^aae 
she  has  bequeathed  what  did  not  belong  to  her,  and  the  "*J^^^J|^** 
appellant  is  ignorant  of  any  rule  of  law  or  equity  which         w. 
obliges  him  to  make  up  the  deficiency*  st  au. 

The  motion  for  a  rehearing  was  overruled. 


M£LANCON'S  WIDOW  re.  HIS  EXECUTOR  ET  AL8. 

AFFSAL  FEOM  THS   COURT  OF  FROBATKB  OF  TBS  FARI8H  OF  ▲ACIirilOR. 

Where  the  hasband  died  worth  five  thousand  dollars,  having  bequeathed 
to^  his  widow  a  slave  and  child,  and  the  heirs  having  abandoned  to  her 
the  hoosehold  furniture,  held  she  was  entitled  to  the  marital  portion. 

A  legacy  made  by  the  husband  to  his  wife,  must  be  deducted  from  the  amomt 
of  the  marital  portion  to  which  she  may  be  entitled. 

Narcisse  Landry,  as  testamentary  executor  of  the  late 
Paulin  Melan9on,  rendered  his  account  to  the  Court  of  Pro- 
bates for  the  parish  of  Ascension,  praying  that  all  parties 
interested  might  be  cited,  that  his  account  might  be  homo- 
logated, the  payments  be  made  in  accordance  therewith,  and 
he  be  discharged* 

Adelaide  Denous,  widow  of  the  testator,  opposed  the 
homologation  of  the  account,  because  she  had  not  been 
pl2u:ed  thereon  for  the  fourth  of  the  testator's  property;  she 
having  brought  no  dowry,  and  he  having  died  rich  and 
childless,  leaving  her  in  necessitous  circumstances* 

The  executor  denied  that  the  testator  had  died  rich,  leav- 
ing her  in  necessitous  circumstances,  and  required  of 
tfie  widow  strict  proof  of  these  allegations* 

The  heirs  joined  in  this  denial,  averred  Ihat  if  she  had 
been  entitled  to  the  marital  portion,  she  had  forfeited  that 
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Jjfjjjw'  ]>»•  right  by  improper  conduct,  and  pleaded  that  if  she  were  still 


entitled  to  it,  there  should  be  deducted  whatever  she  had 
ViDow      received  from  the  decedent  bj  legacy  or  otherwise. 
BI0  KMcuTOR      ^^^^   testified  that  the  widow  brought  no  dowry  to  the 
XT  AL8.      marriage*     On  her  husband's  death  she  had  the  means  of 
living,  that  the  moveable  property  of  the  community,  which 
the  heirs  had  left  to  her;  was  worth  at  least  one  hundred  and 
fifty  dollars*  She  had  then  no  separate  property.  The  negro 
woman  and  child  bequeathed  her  were  worth  one  thousand 
dollars,  and  could  be  hired  out  for  ten  dollars  per  month. 
Thinks  a  woman  could  live  there  for  one  hundred  and  twen- 
ty dollars  a  year.     She  lived  better  after  than  before  her 
husband's  death.     The  testimony  of  Babin  was  confirmed 
in  the  main  by  that  of  Gaudin. 

The  opponent  offered  in  evidence  the  certificate  of  her 
marriage  with  the  testator,  a  copy  of  the  testament,  the 
account  filed,  and  the  inventory  and  procts  verbal  of  the 
community  property. 

The  judge  a  quo  decided  the  widow  was  entitled  to  die 
portion  as  claimed,  but  deducted  therefrom  the  amount  of 
the  testator's  legacy  to  her.  She  had  judgement  for  the 
balance  two  hundred  and  twenty-one  dollars  and  twenty- 
five  cents. 

She  appealed.  The  appellees  prayed  the  rejection  of 
her  demand  for  the  marital  portion. 

JficholU  and  /s/ey,  for  opponent  and  appellant 

1.  The  testimony  shows  the  widow  is  in  indigent  drcum- 
stances,  and  is  therefore  entilled  to  the  marital  portion. 

3.  The  judge  a  quo  erred,  in  deducting  the  amount  of  the 
legacy  to  the  wife. 

3.  By  article  2359  of  Civil  Code,  the  wife  is  entitled  to 
this  portion,  when  the  husband  dies  rich,  she  being  in  indi- 
gent circumstances.  This  portion  consists  of  the  fourth  of 
the  succession,  in  full  property,  where  there  are  no  children. 
So  far  the  article  is  a  substantive  enactment,  and  is  strictly 
applicable  to  appellant's  case. 
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4.  In  the  case  of  children,  whose  interest  it  was  the  policy  Eastsrh  D^ 
of  the  aw  to  protect  this  portion,  it  is  justly  modified  and  '■= 
reduced.     This  latter  member  of  the  article  has  no  connec-  "**i^??  * 
tion  with  the  first,  as  shown  by  its  punctuation,  and  from         ^'^ 

HIS   BXXCUTOK 

the  propriety  and  justice  of  such  distinction.  bx  als. 

5.  The  construction  contended  for  by  appellants  is  strict- 
ly in  accordance  with  the  principles  of  justice.  In  case  of 
children,  their  interest  is  protected;  in  case  of  none,  the 
person,  whom  the  deceased  would  haye  selected,  could  his 
will  have  been  consulted. 

6.  The  fact  of  the  widow  being  in  necessitouss  circum- 
stances, must  be  confined  to  the  moment  the  succession  was 
opened  by  the  death  of  her  husband.  Her  rights  accrued 
eo  instanHj  and  no  subsequent  liberality  of  the  heirs  and 
other  circumstances  could  destroy  her  vested  rights. 

Seghers^  contra. 

1.  The  widow  Paulin  Melan9on,  is  not  entitled  to  the 
marital  portion,  unless  she  was  left  in  necessitous  circum- 
stancesj  and   her  husband  died  rich.     La*  Code^  art.  2359. 

The  eyidence  in  this  case,  does  not  show  either  of  those 
facts.  The  succession  left  by  the  husband,  as  appears  from 
the  account  thereof,  is  inconsiderable.  At  the  death  of  her 
husband,  or  immediately  after  the  widow  had  the  means  of 
liying,  and  did  liye,  as  confortably  as  whilst  her  husband 
was  liying,  and  in  the  same  condition  of  life,  as  before  her 
husband's  death.  She  was  in  possession  of  a  house,  the 
slayes,  bequeathed  to  her  by  her  husband,  and  the  same 
household  furniture  she  owned  in  his  life  time.  By  her 
industry,  both  after  her  husband's  death,  she  contrived  to 
procure  such  commodities  of  life  as  she  desired,  in  addition 
to  what  she  strictly  needed  for  her  support.  The  evidence 
further  shows,  that  the  condition  in  life  of  both  the  husband 
and  wife,  was  that  of  poor  planters^  obliged  to  support  them- 
selyes,  by  personal  manual  labor,  and  that  with  respect  to 
the  condition  of  herself  and  her  husband,  when  both  living 
together  she  cannot  be  said  to  have  been  left  in  necessitous 
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EtfTsMi  Dn.  circumttqncesy  at  his  death.    What  might  have  been  meet- 
J  I  sitims  circumstances  in  the  case  of  a  ladj  bora  in  wealth  and 

lULAvcoji'i    affluence,  and  whose  husband  should  have  been  a  man  of  a 

WIDOW  ' 

99.         high  rank  in  life,  and  a  man  of  fortune  cannot  be  cona- 
Bv  ALf.      dered  as  such,  in  the  case  actually  before  the  court. 

The  article  2359  of  the  La.  Code,  is  taken  from  Spanish 
law  on  the  subject,  and  originallj  from  the  JVope/te  of  Jum- 
tinian,  and  the  Auihencica  PraOerea,  ea.  C.  tmde  vir  et  vxor,  in 
the  Roman  law.  The  intention  of  the  law  is  evidently  that 
the  widow  should  enjoy,  after  the  death  of  her  husband,  a 
rank  and  condition  in  life,  suitable  to  her  former  estate. 
The  reasons  of  the  law  are  perfectly  explained  in  the 
Ripertoire  de  Jurisprudence,  Merlin,  Verho,  Quarte  de  Con" 
joint  Pauvre*  JSTo.  1.  See  also  Encylopidie  de  Jurisprudence* 
Verbo,  Quarte  de  Conjoint  Pauore* 

To  entitle  the  widow  to  the  marital  portion,  she  must  be 
after  her  husband's  death,  actually  in  necessitous  circumstances, 
considering  her  former  condition  of  life.  See  ibd..  Merlin  and 
Encyclopedic  Methodique.  Febrero,  commenting  on  the  Spanish 
law,  which  was  derived  from  the  same  source,  goes  further, 
and  says:  Part.  1,  chap.  1,  sec.  9,  ^^quando  las  mugeres  siu- 
das  quedan  tanpobres,  que  nada  tienen,  con  que  alimentarse, 
J  sus  hijos  Ricos,  por  haber  heredado  de  sus  padres  mucha 
hacienda,  pueden  llevar  la  quarta  parte  de  los  bienes  pater- 
nos,  que  sus  hijos  deben  heredar.     Leg.  7,  tit.  13,  Partida,  6. 

3.  If  the  widow  be  entitled  to  the  marital  portion,  she  is 
bound  to  include  in  that  portion,  what  has  been  left  to  her 
as  a  legacy,  by  her  husband. 

The  article  3359th  of  the  La.  Code,  "in  pine,"  is  express 
on  that  point,  and  if  there  can  be  any  doubt  on  the  meaning 
of  the  law,  arising  from  ambiguity  in  the  wording  or  in  the 
punctuation,  that  meaning  must  be  gathered  from  the  whole 
tenor  of  the  law,  and  the  evident  intention  thereof.  Incivile 
est,  nisi  tota  prespecta,  una  aliqua  particula  ejus  proposita, 
judicare  vel  respondere.  L.  24,  ff.  Dejegb.  Verbum  ex  legi- 
bus,  Ac  accipendum  est,  tam  ex  legum  sententilif  quam  exverbis, 
L.  6,  sec.  l,ff.de  Verb.  sigu.  Etsi  maxime  verba  legis  hunc 
habent  intellectum,  tamen  Meus  legislatoris,  aliud  vult.  L.  13, 
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sec.  %ff^  de  excus.  tutor,    Donat,  says:  "Pour  bien  entendre  Eastbub  Dm. 


le  sens  d'une  loi,  il  faut  en  peser  tous  les  termes  et  le  pr^am- 
bule,  lorsqu'il  j  en  a,  afin  de  juger  de  ses  dispositions  par       widow 
ses  rnqtifs.  et  par  toute  la  suite  de  ce  qu'elle  ordonne,  et  ne         ^* 
pas  borner  son  sens,  a  ce  qui  pourrait  paraftre  different  de      bt  als. 
son  intention,  ou  dans  une  partie  de  la  loi  tronqu^e,  ou  dans 
le  d^faut  d'une  expression.     Mais  il  faut  pr^CSrer  a  ce  sens 
stranger  d'une  expression  d^fectueuse,  celui  qui  parait  d'ail- 
leura  Evident,  par  I'esprit  de  la  loi  enti^re.     Ainsi  c'est  bles- 
aer  les  regies  et  I'esprit  des  lois,  que  de  se  servir,  ou  pour 
juger,  ou  pour  conseiller,  d'une  partie  d^tach^e  d'une  loi,  et 
d^tourn^e  a  un  autre  sens,  que  celui  que  lui  donne  sa  liaison 
au  tout.  Domain  Lois  Chiles^  livre  prelim*  tit.  1,  sec.  2,  sec*  10. 
See  also  J  Traite  des  Lois^  chap.  \%  paragraphes  7,  8  et  9. 

**I1  s'ensuit  de  cette  remarque  de  I'esprit  de  la  loi  et  de 
son  motif,  que  s'il  arrive  que  quelques  termes,  ou  quelques 
expressions  d'une  loi  paraissent  avoir  un  sens  different  de 
celui  qui  est  d'ailleurs  ^videmment  marqu^  par  la  teneur  de 
la  loi  entt^re ;  il  faut  s'arr^ter  d.  ce  vrai  sens  et  rejeter  I'autre 
qui  parait  dans  les  termes,  et  qui  se  trouve  contraire  a  I'in- 
tention.  II  s'ensuit  encore,  que  lorsque  les  expressions  des 
lois  sont  d^fectueuses,  il  faut  y  suppleer  pour  en  remplir  le 
sens  selon  leur  esprit." 

That  the  intention  of  the  law,  is  that  in  every  case  the  survi- 
•DOT  is  bound  to  include  in  the  marital  portion^  whatever  has  been  lefi 
to  him  as  a  legacy  by  the  husband  or  wife  who  diesjirst^^  is  evi- 
dent from  the  fact,  that,  were  it  not  so,  the  wife  might  very 
often  claim  and  receive  the  greater  part  of  the  succession  of 
her  husband,  should  he  die  without  children,  and  she  happen- 
ed to  have  brought  no  dowry  for,she  might  receive  in  particu- 
lar legacies^  pro  ferty  tot  he  amount  of  one  half  of  his  estate  or 
of  a  quarter  proportion  thereof,  which  added  to  the  marital 
portion,  one  fourth,  would  give  her  three-fourths,  or  a  still 
greater  part  of  the  succession.  In  all  the  different  cases, 
decided  in  France,  in  the  provinces  governed  by  the  Roman 
law,  prior  to  their  repeal,  which  cases  are  found  in  Merlin, 
Repertoire  de  Jurisprudence,  Verbo,  Quarte  de  Conjoint  Pauvre, 
it  was  held,  that  the  wife  claiming  the  marital  portion,  was 
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Eastsbv  Dis.  bound  to  include  therein  whatever  had  been  received  from 

DtctmhtTf  1833.  o        »/•     c* 

—  the  predeceased  husband  by  legacy,  or  otherwise*  See  JYOm  )&• 
MBLAKcoN's    y^^f^^  Q,^^^  ^  Cotijoint  PouDTe,  Merlin. 
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Martin,  J.,  delivered  the  opinion  of  the  court 


The  widow  complains  of  the  judgment  before  us,  because 
the  court  compelled  her  to  suffer  the  deduction  of  a  legacy 
left  to  her  by  her  husband,  from  the  marital  portion  of  his 
estate,  to  which  she  successfully  urged  her  claim.  The  exe- 
cutor complains  of  the  judgment  also,  because  it  supports 
the  claim  to  the  marital  portion. 

As  if  this  court  be  of  opinion  that  the  marital  portion 
ought  not  to  have  been  allowed,  it  will  not  be  necessary  to 
inquire  whether  the  legacy  was  properly  deducted,  it  is  best 
to  examine  at  first,  the  validity  of  the  claim  to  the  marital 
portion. 

It  is  grounded  on  the  La.  Code,  2359,  and  it  is  resisted 
on  the  absence  of  evidence,  in  regard  to  two  essential  facts, 
viz:  that  her  husband  died  ncA,  and  that  he  left  her  in 
necessitous  circumstances. 

On  these  two  questions  no  one  could  possess  better  infor- 
mation, than  the  judge  of  Probates,  who  made  the  inventory 
and  presided  at  the  settlement  of  the  estate.  It  appears  that 
after  the  payment  of  all  the  debts,  there  was  a  sum  of 
upwards  of  five  thousand  dollars  for  the  heirs.  The  wife 
brought  no  dowry,  and  at  her  husband's  death  had  no  sepa- 
rate property.  The  terms  rich  and  necessitous  circumstances^ 
are  to  be  taken  relatively.  If  the  husband  leaves  five 
thousand  dollars  clear  of  debts,  and  the  wife  has  no  special 
property,  then  the  Court  of  Probates  may  correctly  assume 
Whn  thein»-  ^**  *^®  husband  died  rich,  because  he  was  so  if  compared 
oooodSimri^  with  the  wife,  and  she  in  necessitous  circumstances,  having 
ftlJjiSJJ^^  nothing,  if  compared  with  the  husband.  It  is  true  two  Mrit- 
Sdn^ftof  ^  nesses  think  that  as  the  husband  left  to  the  wife  by  will  a 
hoMthoS  female  slave  and  child,  and  the  heirs  abandoned  to  her  the 


MBttttod  household  furniture,  she   might  support  herself  by  her  labor 
and  that  of  these  slaves;  but  the  slaves  may  die  or  other- 
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wise  become  useless,  and  her  services  insufficient.  It  appears  ^**''""''  J^ 


XT  AL. 
MABIOITT. 


to  US  the  court  did  not  err  in  supporting  the  claim  to  the 
marital  portion. 

This  leads  us  to  the  examination  of  the  obligation  of  the 
wife  tosufier  a  deduction  of  the  amount  of  the  legacj,  valued 
atone  thousand  dollars  from  her  marital  portion. 

In  this  we  concur  also  with  the  Court  of  Probates.  J£ 
a  husband  leaves  to  his  wife  nominatively  one  fourth  of  his  by  tSbLbnd 

tohM  wife,  matt 

estate,  she  certainly  may  not  claim  one  half  t.  e.  one  fourth  be  dedaetad  from 

*'  -^  tbe  amowiC  of  Um 


for  the  legacy,  and  one  fourth  for  the  marital  portion.    If  he  "■Jjjjjj^ajg 
leaves  her  an  annuity  sufficient  to  enable  her  to  live  in  the  *>•«»**<*«•• 
same  style  as  to  comfort,  and  elegance  as  persons  of  her 
rank  live  in;  then  she  is  not  left  in  necessitous  circumstances, 
60  if  she  have  the  means  of  doing  so,  independently  of  her 
husband. 

.  When  the  husband  is  rich  and  the  wife  in  necessitous  cir- 
cumstances, whatever  he  leaves  by  his  will  be  considered  by 
the  courts,  as  left  in  compliance  with  his  obligation  to  leave 
her  one  fourth  of  his  estate, 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed  with  costs* 


PLAUCHE  £T  AL.  vs.  MARIGNY. 

APPEAL  FROM  THE  COUBT  OF  THE  FIRBT  JUDICIAL  DUTBICT. 

Od  a  motion  to  dismifls  an  appeal,  the  mover  is  not  required  to  state  any  of 
his  reasons  for  the  purpose  of  obtaining  an  order  on  his  adversary  to  show 
cause ;  and  if  some  of  the  causes  have  been  expressed,  the  mover  is  not 
thereby  precluded  from  alleging  others  on  the  trial. 

ne  want  of  citation  of  the  appellee,  for  the  term  at  which  the  appeal  b 
mode  retnmable,  is  a  good  ground  for  dismissal  of  tha  appeal. 


PUkOCHB 
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EuTSM  Dm.  The  aicknessof  the  judge  «jho,  cannot  excuse  the  want  of  citation  in  doe 

time,  it  being  a  writ   in  the  ordinary  coarse  of  judicial  proceedingB, 
requiring  no  special  order  of  the  judge. 

The  citation  of  the  appellee  cannot  be  proved,  as  a  matter  in  puiSf  it  must 
appear  as  a  matter  of  record,  or  at  least  must  be  established  by  the  written 
acknowledgment  of  the  party. 

Mrs.  Faure,  formerly  the  wife  of  the  late  Toussaint 
Letourneau,  and  their  only,  cliild  and  heir,  Emilie  Letour- 
neau,  brought  this  action  to  be  quieted  in  their  title  to  a 
tract  of  land,  measuring  sixteen  arpents  on  lake  Pontchar- 
train,  at  the  mouth  of  bayou  Castin,  by  forty  arpents  io 
depth. 

The  petition  showed  that  on  the  13th  of  February,  1790, 
Joseph  Rabassa,  since  deceased,  obtained  from  governor 
Miro,  a  grant  for  a  tract  of  land  on  lake  Pontchartrain,  and 
on  Castin  bayou,  measuring  thirty  arpents  in  front,  by  forty 
arpents  in  depth.  Copies  of  Rab assays  requite  and  the  gover- 
nor's order  of  survey,  made  in  conformity  with  it,  were  pro- 
Aaced.  By  the  reguete^  the  tract  solicited  was  bounded  on 
one  side  by  the  land  of  Joseph  Laurent,  an  error  it  was  alleged, 
induced  by  the  belief  that  Laurent  was  the  actual  owner  of 
the  small  tract  which  he  then  cultivated.  Rabassa  took 
immediate  possession  of  the  land,  and  retained  it  peaceably 
until  7th  January,  1805,  when  he  sold  the  land  to  Toussaint 
Letourneau,  and  delivered  to  him  the  requite  and  order  of 
survey.  Letourneau's  possession  was  uninterrupted.  In 
April,  1820,  his  title  was  confirmed  by  the  commissioners  of 
the  United  States  for  the  district,  east  of  the  island  of  New- 
Orkans.  He  died  in  the  same  year.  Since  his  death  the 
plaintifis  aver  their  possession  has  been  peaceable  until  Octo- 
ber, 1829,  when  the  defendant  claimed  that  part  of  the  tract 
for  which  this  suit  is  brought;  planted  posts  as  boundaries  on 
it;  cut  and  destroyed  large  quantities  of  wood  and  timber,  and 
exercised  many  other  acts  of  pretended  ownership. 

The  defendant  pleaded  the  general  denial  to  all  tboift 
allegations.    He  denied  that  the  concession  to  Rabassa  was 
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valid,  because,  as  he  alleged,  it  was  not  followed  Ly  actual  StSSt'  i^ 
survey.  He  denied  that  the  alleged  confirmation  by  the  = 
commissioners  of  the  United  States,  had  any  effect  on  his 
title.  He  pleaded  a  better  title,  and  the  prescription,  by 
uninterrupted,  bona  Jifie  possession,  of  ten,  twenty  and  thirty 
years.  The  title  under  which  the  defendant  claimed  the 
locus  in  qxiOy  was  a  British  grant  made  to  Lewis  Davis  in  1777. 

The  judge  a  qtto  decided  against  the  plaintiffs'  claim,  on 
the  ground  that  the  plaintiffs  had  not  shown  with  sufficient 
certainty,  that  the  land  in  dispute  was  included  in  the  tract 
granted  to  Rabassa. 

The  plaintiffs  appealed. 

On  the  7th  of  May,  1833,  judgment  was  signed  by  the  late 
Judge  Lewis,  the  then  presiding  judge.  On  the  15th  of  the 
same  month,  the  same  judge  granted  the  order  of  appeal, 
returnable  on  the  first  Monday  in  the  following  month.  The 
appeal  bond  was  filed  on  the  same  day.  On  the  20th 
of  November,  following,  a  second  petition  of  appeal  was  pre- 
sented, stating  that  Judge  Lewis  had  not  attended  court,  by 
reason  of  his  illness  and  death,  subsequent  to  the  day  when 
the  order  of  appeal  was  granted.  His  successor  in  office, 
thereupon,  made  the  following  order.  ^  The  judge  of  ihii 
court  not  having  tried  this  cause  in  the  first  instance,  cannot 
^ve  the  certificate  required  by  the  plaintiffs,  and  there  not 
being  time  for  the  return  of  this  appeal  in  the  present 
month,  it  is  ordered  the  said  appeal  be  made  returnable  on 
the  first  Monday  in  December  next." 

The  clerk  of  the  court  certified  "that  the  foregoing  two 
hundred  and  three  pages,  do  contain  a  transcript  of  the 
record  for  appeal  in  the  case  wherein,"  &c. 

On  the  transcript  was  endorsed  the  following  admission  of 
service,  and  signed  by  the  attorney  for  the  defendant  and 
appellee*  "  Sirvice  of  this  appeal  acknowledged  by  me  this  19th 
JVirDemberj  1833." 

The  record  was  filed  on  the  2d  of  December,  1833. 

The  cause  came  on  to  be  heard,  on  a  motion  to  dismiai 
the  appeal,  for  want  of  a  statement  of  facts  and  omission  to 
ffle  the  transcript  of  the  record  on  the  return  day. 

15 
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EirrsRir  Dm.      Mathews,  !•,  delivered  the  opinion  of  the  court. 

Ihumhert   1833. 


PLAucHE         ipijjg  ^g^^  ^^  brought  before  the  court  on  a  motion  to 
w.  dismiss  the  appeal.     It  is  expressed  in  the  following  terms. 

**  On  motion,  &c-,  it  is  ordered  that  the  plaintiJBTs  sind  appel- 
lants show  cause,  &c.,  why  this  appeal  should  not  be  dis- 
missed, there  being  no  statement  of  facts,  and  not  having 
been  returned  on  the  return  day." 

In  the  course  of  argument  the  counsel  for  the  appellee 

offered  as  an  additional  reason,  why  the  appeal  should  not  be 

dismissed,  the  want  of  citation  after  the  appeal  to  the  proper 

term  of  the  Appellate  Court.    This  mode  of  argument  is 

objected  to  by  the  appellants,  as  inadmissible,  insisting  that 

the  mover  should  not  be  permitted  to  avail  himself  of  any 

means  to  dismiss,  except  those  contained  in  his  motion.     We 

On  ft  motioii  CO  are,  however,  of  a  different  opinion.     When  a  motion  ia 

tiw  mom^'iirnok  made  to  dismiss  an  appeal,  it  is  not  required  of  the  mover  to 

■BjofUsrawoos  state  any  reasons  for  the  purpose  of  obtaining  an  order  on 

of  obuiain^  aa  his  adversary  to  show  cause.     He  would  consequently  be  at 

SS^Mdif***"  M^crty  to  show  any  legal  causes  of  dismissal,  org  tenus^  on  the 

ken^^omrawdC  *"^'  of  the  rule,  and  it  seems  to  us  to  follow,  as  a  corollary^ 

SlrebJ^piJdS?  that  if  all  reasons  to  dismiss  may  be  offered  on  the  discussion 

«£mon  OMtri-  of  the  rule,  without  having  been  expressed  in  it,  the  circun^ 

stance  of  some  having  been  thus  expressed,  cannot  lawfully 

preclude  the  adduction  of  others. 

The  article  of  the  Code  of  Practice,  583,  relied  on  by  the 
JS!  Jfthfai  apP^ll^^'s  counsel,  to  show  the  fatal  effect  of  the  want  of  cita,- 
£Sr!u  Judi£  ^^^  *^  *®  proper  term  of  the  Appellate  Court,  has  in  several 
^SSLuH  "ifJ  instances  received  our  interpretation  and  the  text  of  law  itself, 
JKSfaKTaf  £0  ^  wcH  as  the  decisions  of  the  court,  all  favor  his  pretentions. 
■"**^  In  the  present  instance,  the  petition  of  appeal  was  filed  in 

May  last,  and  the  order  of  the  court  below  made  it  return- 
able to  the  first  Monday  in  June  term,  of  the  Appellate 
Court.  To  appear  on  that  day,  the  appellee  ought  to  have 
been  cited,  if  there  was  time  sufficient  after  the  rendition  of 
the  judgment  in  the  District  Court,  in  pursuance  of  the  delay 
allowed  by  law,  if  not  to  the  first  day  of  the  next  succeeding 
term.     The  record  affords  no  evidence,  pro  or  cany  as  to  the 


loir* 


OF  THE  STATE  OF  LOUISIANA.  115 

gafficiency  .of  time   to  make  the  appeal  returnable  to  the  Eastbkii  Dit. 

^  Deceather,  1833. 

term  of  the  Supreme  Court,  immediately   succeeding  the  — 

fiighing  of  the  judgment  in  the  court  below;  but  as  it  was      '^x^^* 
made  thus  returnable,  the  fair  presumption  is,  that  the  time         *^ 
was  sufficient.     Being  of  opinion,  that  on  this  ground  alone 
the  appeal  must  be  dismissed,  we  forbear  to  examine  any 
other  point  in  the  cause. 

The  circumstance  of  the  sickness  of  the  iudee  a  <7tM>.  as  ^Th^odatmai 

Jo  '      '         the  Jadfe  •  qme, 

detailed  in  the  affidavit  of  Mr.  Farrie,  cannot  excuse  the  caii»ot«coi»th« 

wane  or  aunMMi 

want  of  citation  in  due  time,  being  a  writ  in  the  ordinary  jS/l^^Sntt^tiili 
course  of  judicial  proceedings,  requiring  no  special  order  of  of^jildteid 
the  judge.     See  in  support  of  this  opinion,  3  La,  Reports  440,  id;  no^l^aSS'w 
460  and  250.     4  ditto  p.  180.  and  Code  of  Practice  683.  ^•^*»»J««f* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this 
appeal  be  dismissed  at  the  costs  of  the  appellants. 

Conrad  and  Potts^  for  plaintiffs  and  appellants. 
Hennen^  contra* 

A  rehearing  was  prayed  for  by  the  appellants,  on  the 
ground  that  the  want  of  citation  for  which  the  appeal  was 
dismissed,  had  not  been  stated  among  the  causes  for  dis- 
missal filed,  and  that  the  appellants  were  prepared  to  prove 
that  the  service  of  the  citation  of  appeal  had  been  expressly 
waived  by  the  appellee,  in  person.  The  rehearing  was 
granted* 

The  appellants  relied  on  the  following  affidavits  which 
they  offered  in  evidence. 

John  L.  Lewis,  the  clerk  of  the  court  in  which  the  cause 
was  tried,  made  affidavit  ^^thatB.  Marigny,  the  defendant 
in  the  above  entitled  suit,  appeared  at  this  affiant's  office  a 
short  time  after  the  appeal  in  this  case  was  taken,  and  before 
the  return  day  to  the  Supreme  Court,  for.  the  purpose  of 
urging  this  affiant  in  making  out  the  transcript  of  the  record 
in  this  case  for  appeal,  and  that  at  the  same  time  the  said 
Marigny  expressly  waived  the  formality  of  citation,  alleging 
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Stotlrnw  uSi  ^  "^^  ^  bring  the  said  appeal  before  the  Supreme  Court, 
=  as  expeditiously  as  possible,  and  promising  not  to  take  any 
advantage  which  might  result  from  the  non-compliance  witili 
said  formality  on  the  part  of  this  affiant;  and  further,  this 
affiant  deposes  that  the  reasons  above  stated,  are  the  only 
cause  why  the  citation  of  appeal  in  the  above  case  was  not 
issued,  and  does  not  appear  upon  the  record.^' 

Hugh  Farrie,  the  deputy  clerk,  made  affidavit,  "that  after 
the  judgment  in  the  above  entitled  cause,  was  rendered 
agiunst  the  plaintiffs,  they  presented  the  petition  of  appeal 
which  is  found  in  the  transcript  of  the  record  of  said  suit; 
that  said  appeal  was  allowed,  and  affiant  caused  a  transcript 
of  the  record  to  be  made  out  in  said  suit;  that  said  transcript 
is  the  one  now  on  file  in  the  Supreme  Court,  and  is  a  true 
and  correct  one,  and  contains  all  the  evidence  adduced  by 
either  of  the  parties  on  the  trial,  as  well  as  of  all  documents 
filed  in  said  suit,  and  introduced  on  the  trial  thereof,  except 
certain  material  records,  which  the  counsel  for  the  parties 
agreed  should  not  be  inserted  in  the  record,  but  should  be 
taken  up  to  the  Supreme  Court,  separately,  either  in  the  ori- 
ginals or  certified  copies.  That  before  said  transcript  was 
completed,  and  before  the  day  fixed  by  the  order  of  the  judge 
for  the  return  of  the  appeal,  Joshua  Lewis,  late  judge  of  said 
court,  fell  sick  and  never  held  court  after  the  seventh  day  of 
May,  1833,  and  departed  this  life  on  or  about  the  fifth  day  of 
June  ensuing/' 

Conrad  and  Potts,  for  plaintiffs  and  appellants* 

Hennery  contra. 

L  The  appellee  complied  with  the  agreement,  as  related 
by  Lewis*  Service  of  the  appeal  being  accepted  by  his 
counsel,  19th  November,  1833,  as  appears  from  the  record. 

3.  The  first  appeal  was  abandoned,  by  taking  a  second 
fipom  judge  Watts,  on  the  20th  November,  1833.  4  Miller's 
RijfortSj  41  Doner  vs.  Sergeant.     Code  of  Practice,  art.  594* 

3.  No  bond  having  been  given  on  the  second  appeal,  the 
appeal  must  be  dismissed. 


OiriLLAlTllB 
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4.  The  first  appeal  was  not  returned  on  the  return  dar^  Eaitem  Dm. 
the  appeal  should  therefore  be  dismissed.     3  Leu  Reports^ 
350)  Bdl  vs.  Williams.    IcUm.  440,  Bains  vs.  Higgins. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

We  granted  a  rehearing  on  this  case  to  the  plaintiffs,  on 
their  exhibiting  an  affidavit  of  the  clerk  of  the  District 
Court,  who  stated  he  had  forborne  issuing  a  citation,  the 
defendant  and  appellee  having  told  him  it  was  unnecessary, 
and  the  service  of  the  citation  would  be  acknowledged. 
This  was  not  admitted  by  the  defendant,  and  it  appears 
flome  misunderstanding  has  taken  place. 

We  are  of  opinion,  that  so  important  a  part  of  the  pro-    The  dtetkM  ©r 
ceedings  in  an  appeal,  as  the  citation  of  the  appellee,  cannot  J^^^e^^ST^ia 
be  proved  as  a  matter  in  pais^  but  must  appear  as  a  matter  jf 'SJJ^Jf'ISf'r!! 
of  record,  or  at  least  must  be  established  by  the  written  SSii^eJuiiSC 

i«i./*.ij  edbythe  written 

acknowledgment  ot  the  party.  eeknowiedfineiit 

of  the  party. 

Our  former  opinion  must,  therefore,  remain  undisturbed, 
as  the  judgment  of  the  court  in  the  present  case. 


GUILLAME  ««.  THE  LOUISIANA  INSURANCE  COMPANY. 

APFKAL  ITHOM  THE  PABI8H  COURT  FOR  TBE  PARISH  AND  OITT  OF  KKW-OSUBAITB, 

THE  JUDOS  THEREOF  FRBSIDUfO. 

Th]«  case  presento  a  question  of  fact,  only. 

The  petition  alleged  that  the  Louisiana  Insurance  Com- 
pany, in  consideration  of  a  premium  of  one  hundred  and 
seventy-four  dollars,  insured  the  plaintiff  against  damage  by 
fire,  with  the  usual  exceptions,  relating  to  foreign  invasions, 
&C.,  to  the  amount  of  eleven  thousand  and  six  hundred 
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described  in  the  policy,  dated  11th  of  June,  1832*     The 

^^  policy  insured  him  against  loss  by  fire,  on  wines,  spirits, 

MUI8IA9A     liquors  and  provisions,  stored  in  a  building  at  the  left  side  of 
nrsuRANcx  co.     ^  '^  ° 

a  public  hotel,  situated  at  the  foot  of  the  rail  road,  near  lake 

Pontchartrain,  amounting  to  four  thousand  and  seven  hundred 

dollars;  and  also  on  kitchen  utensils  and  furniture,  to  the 

amount  of  one  thousand  and  one  hundred  dollars. 

On  the  night  of  the  8th  of  September,  1832,  the  whole 
of  the  wines,  liquors,  &c.,  stored  in  the  said  building, 
together  with  the  kitchen  utensils  and  furniture,  were,  by 
accident,  destroyed  by  fire;  causing  a  loss,  as  the  plaintiff 
alleges,  amounting  to  six  thousand  dollars,  on  the  wines, 
spirits,  &c.,  and  one  thousand  and  one  hundred  doUars  on 
the  kitchen  utensils  and  furniture* 

The  petition  avers,  that  as  soon  afterwards  as  possible,  he 
gave  notice  of  this  loss  to  the  President  and  Directors  of  the 
Insurance  Company,  and  delivered  them  as  a  particular  ac- 
count of  his  damages  as  possible,  his  books  and  other  vouchers, 
exhibiting  the  amount  of  the  loss  and  other  circumstances 
of  the  occurrence,  with  his  oath  at  the  foot  of  the  statement, 
and  other  certificates,  required  by  the  policy. 

The  Insurance  Company  admitted  the  insurance  of  the 
articles,  as  stated  in  the  petition,  but  denied  the  other  alle- 
gations, particularly  that  the  value  of  the  articles  in  the 
building  at  the  time,  was  so  great  as  stated. 

P.  Soule,  Esq.  testified,  that  he  applied  to  the  company  on 
behalf  of  the  plaintiff,  and  after  a  month's  delay,  was  answer- 
ed that  the  board  had  refused  payment. 

Francois^  testified,  that  a  few  days  previous  to  the  fire,  the 
plaintiff^s  store  was  filled  with  merchandise,  and  the  kitchen 
was  well  furnished.  The  kitchen  and  store  were  entirely 
consumed,  though  every  effort  to  save  them  was  made;  and 
nothing  in  either  of  them  was  preserved. 

Guildemeester  attended  at  the  inventory  in  June,  previous. 
He  thought  the  appraisement  not  high.  He  had  seen  bills 
of  all  the  articles,  specified  in  the  inventory. 
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Gerard  was  also  present  at  the  makinfi:  of  the  inventory  Eastbiw  Dw. 

'^  °  *'  •  Dte0mh*Vt  1833. 

He  examined  the  store  at  the  time,  and  thought  the  state.  === 
ment  correct.     He  was  accustomed  to  keep  a  store,  and  did    ^^^^^^^ 
not  think  tha  appraisement  of  the  articles  in  the  store,  and     i-ouwiaha 

*  ^  INSURAHCX  CO. 

of  the  kitchen  utensils  and  furniture,  high. 

Gabaroche  was  in  plaintiff's  store  five  days  hefore  the  fire, 
and  found  it  so  full  that  it  was  impossible  to  put  a  cask  of 
wine  in  it^  believes  the  merchandise  then  in  it  was  worth 
four  or  five  thousand  dollars;  two  casks  of  wine  were  then 
standing  at  the  door,  for  want  of  room  within. 

The  defendants  produced  several  witnesses. 

Bagley^  testified,  that  during  the  fire,  and  after  the  weather 

boards  were  burnt,  he  saw  within  the  store  a  pile  of  boxes, 

apparently  of  wine,  about  thirty  in  number.  He  saw  there  no 

pipes  or  barrels,  nor  any  thing  burning  like  spirits.     It  was 

an  hour  and  a  half  after  the  fire  was  discovered,  when  he 
looked  into  the  store. 

Spencer^  saw  forty  or  fifty  boxes  of  wine  in  the  store, 

but  could  see  no  barrels  or  casks  there.      The  ground  floor 

then  remained. 

Drancquernlle,  for  the  plaintiff,  testified  that  he  and  one 
Fran9oi8,  about  twelve  o'clock  of  the  night  the  fire  occurred, 
had  inspected  the  buildings  at  the  plaintiff's  request.  That  . 
the  plaintiff's  wife  and  child  were  saved  from  the  fire  with 
some  difficulty;  that  he  believes  the  greatest  part  of  the 
goods  were  destroyed  before  the  weather  boarding  was 
bamt,  so  that  a  person  could  see  into  the  store. 

Judgment  was  rendered  for  the  plaintiff  for  the  sum  of 
five  thousand  and  eight  hundred  dollars. 

The  defendants  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  policy  of  insurance,  against  damage 
and  loss  by  fire.     The  plaintiff  obtained  judgment  in  the 
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Kastsmt  Dm.  coart  below,  from  which  the  defendants  appealed.     The 


ncqjuET 


case  has  been  submitted  on  the  appeal  without  argment* 
It  appears,  from  an  examination  of  the  record,  to  involve 
DSMiTRT.  only  matters  of  lact,  and  the  main  fact  put  at  issue  by  the 
pleadings,  relates  to  the  quantity  and  value  of  the  merchan- 
dise owned  by  the  plaintiff,  and  which  was  actually  destroy- 
ed by  Are,  to  the  injury  and  loss  of  the  assured;  in  other 
words,  the  amount  of  damage  which  he  really  did  sustain* 
With  a  view  to  ascertain  the  truth  in  relation  to  this  part  of 
the  cause,  we  have  turned  our  attention  particularly  to  the 
testimony.  That  adduced  on  the  part  of  the  plaintiff,  and 
not  circumstantially  contradicted  by  the  witnesses  of  flie 
defendants,  although  not  so  entirely  explicit  as  might  be 
desired,  is,  in  our  opinion,  sufficient  to  support  the  judgmeat 
rendered  by  the  Parish  Court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  flts 
judgment  of  the  Parish  Court  be  affirmed,  with  costs  in  both 
courts. 

Grimes,  for  defendants  and  appellants. 
Soule,  contra* 


picauET ««.  DEMrr&y 

APPX4L  WBOn  TBS  COmiT  OV  TSX  FUST  JODUSlAL  DItTBICT. 

In  an  action  against  the  drawer  and  endoner  of  a  pronussoiy  note,  aUhodch 
fte  drawer  may  plead  the  resprite  granted  him  in  bar  to  the  aiiU^  thU  liet 
has  no  effect  on  the  liability  of  the  endorsers. 
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Tbis  suit  was  brought  by  Louis  Joseph  Pecquet,  the  sec-  Sa<txiui  Dit. 
end  endorser  of  the  following  note,  against  the  first  endorser  ' 

and  the  drawer  in  solido.  "^y** 

"  Nile-Orleans,  le  13e.  Decembre,  1832.         ©nnTR*. 

A  quatre  vingt-dix  jours  de  cette  date,  je  paierai  a  Pordre 
de  Monsieur  A.  Dimitrj,  mille  cinq  cents  piastres,  valeur 
re^ue.  (Signed)  P.  Pandelly.  (Endorsed)  A.  Dimitry; 
Ls.  J.  Picquet;  F.  P.  Ducong^." 

At  maturity  the  note  was  duly  protested  for  non-payment, 
and  notice  thereof  given  to  the  endorsers. 

Pandelly  pleaded  that  a  respite  of  one,  two  and  three 
years,  had  been  granted  to  him.  He  added  the  general 
denial. 

Dimitry  pleaded  the  general  denial. 

The  plaintiff  proved  the  signatures  of  the  drawer  and 
endorser,  the  protest  of  the  note  at  maturity,  and  notice  to 
the  endorser. 

The  drawer  offered  in  evidence  the  proceedings  in  the 
cause  of  himself  v«.  his  creditors,  by  which  it  appeared,  that 
on  the  23d  February,  1833,  the  judgment  of  the  court  was 
pronounced,  homologating  the  proceedings  before  the  notary, 
and  giving  him  a  respite  for  the  payment  of  all  his  debts,  of 
one,  two  and  three  years. 

Pandelly's  plea  of  respite  was  sustained,  and  judgment 
was  rendered  against  Dimitry  for  the  amount  of  the  note, 
with  legal  interest. 

Dimitry  appealed. 

Mathbws,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  holder  of  a  negotiable  note, 
against  the  maker  and  endorser,  and  claimed  judgment  in 
solidoj  &c.  The  maker  of  the  note  pleaded  a  respite  obtain- 
ed from  his  creditors,  in  abatement  of  the  plaintiff's  action. 
This  plea  was  sustained  by  the  court  below,  and  judgment 
rendered  against  the  endorser  alone,  from  which  he 
appealed. 

The  cause  was  argued  ex  parte  by  the  plaintiff's  counsel 

16 
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EASTXRir  Dis.  before  this  court,  solely  in  relation  to  the  correctness  of  the 
^'         judgment,  as  rendered  against  the  appellant,  consequently 
picquxT      the  steps  taken  by  the  District  Court,  touching  the  interest 
BnuTRT.      of  the  maker  of  the  note,  are  not  now  to  be  investigated. 

fa, the  points  filed,  ten  per  cent,  as  damages  are  claimed 
by  The  appellee,  on  the  ground  that  the  appeal  is  frivolous, 
and  was  taken  for  delay  alone.     It  appears,  from  the  evi- 
dence of  the  case,  that  all  measures  required  by  commercial 
•    \aw,  to  charge  the  endorser,  were  pursued  by  the  holder  of 
the  note,  and  he  having  thus  been  absolutely  indebted  to  the 
latter,  both  jointly  and  severally,  with  the  maker,  the  respite 
■fsintk  Ae  drmr^  pleaded  as  above  stated,  could  not  legally  alter  his  situation 
of  a  prraiiamn'  &&  siH  Unconditional  debtor  to  the  plaintiff. 

mto}  uthottf h  th6 

drawer  may  pie«d      If  the  indulgence  Granted  to  the  maker  of  the  note,  could 

th«  reapite  frant-  « 

cdhimubtf  u)«be  have  any  influence  on  the  situation  of  the  appellant,  it  might 
!w>iiiTr*<y  SS  properly  be  offered  as  an  additional  reason  reason  why  he 
should  be  compelled  to  make  immediate  payment,  the  cred- 
itors having  lost  his  rcourse,  at  least  for  a  time,  according  to 
the  opinion  of  the  District  Court,  against  one  of  his  debtors 
in  solidom 

We  are  of  opinion,  that  ten  per  cent,  damages  should  be 
allowed. 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afiirmed  with  ten  per  cent, 
damages  on  the  amount  thereof,  and  costs  in  both  courts. 

Gtymesj  for  defendant  and  appellant* 

Denis^  for  appellee. 
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Eabtsrh  Dis. 

Jtmmarff  1834. 
■ 

TH0MAS80N  w.  BAUM.  thomassom 

vs. 


BAVM. 


▲PPXAL    FBOM    THX   FIRST  JUDICIAL  DISTRICT. 

Where  the  record  contains  no  statement  of  facts,  and  the  certificate  of  the 
clerk  shows  that  the  testimony  taken  in  open  court  was  not  reduced  to 
writing,  the  case  cannot  be  examined  on  its  merits  in  the  Supreme  Court 

This  action  was  brought  against  the  defendant  as  acceptor 
of  the  following  bill  of  exchange: 

"  Louisville,  Nov.  20, 1832. 

Thirty  days  after  date,  pay  Mr.  W.  P.  Thomasson,  or 
order,  four  hundred  dollars,  and  place  the  same  to  your  obt. 
servant. 

"  Signed,        Dudr.  Heinsake. 

"  Dr.  Wm.  Baum,  present." 

It  was  endorsed,  ^^  accepted,  payable  as  soon  as  con* 
venient,  Nov.  20, 1832.  Dr.  Wm.  J.  B.  Baum." 

The  defendant  denied  his  liability  on  the  said  bill,  on  the 
ground  that  the  endorsement  which  he  had  made,  did  not 
constitute  an  acceptance  of  the  bill. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  for 
the  plaintiff  for  the  amount  of  the  bill,  with  interest  at  six 
per  centum  per  annum,  from  20th  of  December,  1832,  until 
payment.  Judgment  was  entered  for  the  amount  of  the 
bill  with  eight  per  centum  interest,  until  payment. 

Amotion  for  a  new  trial  was  overruled,  and  the  defendant 
appealed. 

The  judge,  a  quoj  gave  no  certificate. 

The  clerk's  certificate  stated  that  the  transcript  con- 
tained all  the  proceedings,  and  all  the  documents  filed,  but 
was  silent  in  regard  to  testimony  adduced.  The  transcript 
mentioned  the  names  of  two  witnesses  of  the  plaintiff,  but 
no  statement  was  given  of  their  testimony. 

Hennen^  for  appellee,  moved  to  dismiss  the  appeal,  because 


134  CASES  IN  THE  SUPREME  COURT 

^^«rTi^'*  ^^^  evidence  was  not  taken  down  at  the  trial,  and  no 
=====  statement  thereof  has  been  made. 

BOWIMJf 

j^^f.        9  Harrison^  for  defendant  and  appellant. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  motion  is  made  on  the  part  of  the  appellee 

to  dismiss  the  appeal,  on  the  grounds  that  the  record  does 

not  contain  all  the  evidence  on  which  the  case  was  adjudged 

in  the  court  below,  and  that  no  statement  of  facts  was  made 

fiord  conuiDt  BO  out,  as  required  by  law.     The  record  exhibits  no  statement 

andtiMeertifieata  of  facts,  and  the  Certificate  of  the  clerk  shows  that  the  te^ti- 

ofthederk  ihows 

oiM^thetMtiiBoay  mouj  taken  in  open  court,  was  not  reduced  to  writing; 
d^ to'^itoff^  under  these  circumstances,  it  is  impossible  for  the  appellate 
Sr  examiiicSroiii  couTt  to  examimo  and  decide  the  case  on  its  merits. 

iu  marits  ia  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed  at  the  costs  of  the  appellant. 


BOWMAN  «9.  JANES. 

AFPXAL  rSOM  THX  COURT  CF  THX  FIBST  DHTRICT. 

Tlw  reqoMt  of  one  of  the  partiea  can  done  anthorlae  the  teitUnony  to  be 
taken  in  writing  by  the  clerk. 

IT  the  pertiefl  cUflagree  as  to  a  statement  of  facts,  where  the  testimony  has 
not  been  taken  in  writing  by  the  clerk,  at  the  request  of  one  of  the  parties, 
the  Judge  is  bound  to  make  a  statement  of  facts,  and  he  has  no  right  to 
avoid  the  obligation  which  the  law  imposes  on  him,  by  directing,  ex 
qpeio,  the  testimony  to  be  taken  in  writing  by  the  clerk. 

The  petition  alleges  that  Joseph  Francois  Gaiennie,  sold 
ft  certain  tract  of  land  near  the  bayou  Plaquemine,  to  William 
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Janes,  for  seven  hundred  dollars,  for  which  the  vendee's  ^^^"■'•^* 

^  ^  /MMary,  1083. 

promissorj  notes  were  given,  with  privilege  on  the  land  for  = 
its  payment.  The  plaintiff  sue^,  as  the  assignee  of  the 
vendor.  The  transfer  of  the  notes,  with  the  privilege,  was 
made  by  public  act.  Janes  conveyed  a  large  amount  of  his 
property,  including  the  lot  of  land,  to  his  brother,  Joseph 
Janes,  who  thereupon  assumed  to  pay  his  debts.  This  suit 
was  brought  against  Joseph  Janes  on  that  ground,  to  recover 
the  amount  of  the  notes  with  the  benefit  of  the  mortgage. 

No  answer  was  filed,  and  a  trial  by  jury  having  been 
prayed  for.  the  plaintiff  submitted  his  cause  to  a  jury,  who 
found  a  verdict  for  him,  for  the  amount  claimed  in  his 
petition. 

On  the  trial,  John  J.  Burk,  Esq.,  stating  that  he  was  not 
employed  in  the  cause,  moved  the  court,  as  amicus  curies^ 
that  the  testimony  given,  should  be  taken  by  the  clerk  in 
writing.  The  plaintiff's  counsel  objected  to  this  motion,  on 
the  ground  that  the  mover  had  no  authority  to  make  it, 
but  the  objection  was  overruleded  by  the  judge,  a  ftio,  who 
considered  that  he  had  the  power,  ex  officio^  to  order 
the  testimony  to  be  taken  in  writing.  The  plaintiff 
excepted  to  this  decision. 

After  the  verdict  had  been  rendered,  on  motion  of  the 
plaintiff,  the  judge,  a  ytio,  instructed  the  jury  to  retire  again, 
and  consider  their  verdict  with  regard  to  the  mortgage.  An 
amended  verdict  was  then  returned,  giving  the  plaintiff  the 
benefit  of  his  mortgage. 

The  defendant  appealed. 

Acff,  for  plaintiff  and  appellee,  moved  to  dismiss  the  appeal. 

1.  The  order  of  appeal  is  not  dated,  and  it  does  not, 
therefore,  appear  that  the  said  appeal  is  prayed  for  and 
made  returnable  at  the  proper  term  of  this  court.  4th 
Lofuinana  Reports^  p^  280. 

2.  Taking  the  date  of  the  filing  the  petition  of  appeal  in 
the  court  below,  to  wit,  19th  November,  1833,  at  time  of 
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^JmmanMi'  S^'^tiog  the  appeal,  it  should  have  been  made  returnable  on 
or  before  the  third  Monday  of  December,  or  in  December 


vf .         term.  3d  Louisiana  Reports^  pages  250  and  440. 


JAITM. 


3.  This  court  can  not  examine  the  testimony  brought  up 
in  the  record,  because  the  same  was  not  legally  taken  down 
on  the  suggestion  of  an  amicus  curia;  the  defendant  not 
appearing  by  person  nor  by  attorney;  nor  by  the  court,  ex 
officio.  Code  of  Practice^  article  601.  No  statement  of  facts 
was  drawn  up  as  requ  red  in  such  cases  by  Code  of  Practice^ 
art.  603.  And  the  exception  of  plaintiflPs  counsel  to  the 
taking  down  of  the  testimony  by  the  court,  ex  officio^  or  at  the 
suggestion  of  an  amicus  curice^  was  improperly  overruled  by 
the  court  below. 

^cholls^  for  defendant  and  appellant,  in  answer  to  the 
points  filed  by  appellee,  for  the  dismissal  of  the  appeal. 

1.  The  law  does  not  require  that  the  order  of  the  judge, 
granting  the  appeal,  should  be  dated.  Code  of  Practice^ 
art.  574. 

2.  The  day  of  filing  the  appeal  bond  and  petition  of 
appeal, is  the  true  date;  from  that  time  the  appeal  could  not 
have  been  made  returnable  at  an  earlier  date,  taking  into 
consideration  the  distance  from  Iberville  to  New-Orleans. 
Code  of  Practice^  art.  180.  The  judge  having  made  it 
returnable  in  January,  establishes  the  insufficiency  of  the 
time.  It  is  the  act  of  the  judge,  and  not  of  the  party.  Code 
of  Practice^  art.  583.  The  judge  is  supposed  to  have  acted 
legally,  until  the  contrary  be  proved. 

3.  It  is  respectfully  submitted,  whether  by  the  constitution, 
there  are  more  than  two  terms  of  the  supreme  court,  in  each 
and  every  year.  That  instrument,  instead  of  terms,  used 
the  word  sessions;  first  divides  the  state  into  two  grand 
divisions,  the  Eastern  and  Western  division,  the  Eastern 
division  shall  hold  its  sessions  in  New-Orleans,  during  nine 
consecutive  months,  constituting  thereby  a  term  of  the  court, 
as    used    by    the    Code  of  Practice^  in  the    article  cited. 
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Appellant  considers  term  and  session  as  sjrnonymous;  and  Ea«t»wi  Dm. 
that  sessions  in  the  Constitution,  and  term  In  the  Code,  mean  = 


BOWMAM 
V8, 


the  same  thing.     State  Constitution  j  art.  4,  sec.  3* 

4.  The  case  being  properly  before  the  appellate  court,       'ahes. 
bj  the  exception  of  appellee,  it  will  render  such  judgment  as 
justice  may  require,  no  matter  through  \?hat  channel  the 
information  may  be  conveyed  to  it*     If  taken  even  irregu- 

larly,  the  court  is  bound  to  notice  it,  particularly  when  the 
party  was  unrepresented  on  the  trial.  12th  Mar.  Reports^pm 
355.     8/A  Mar.  Rtports^  235. 

5.  The  testimony  was  not  taken  down  illegally.  Article  601 
of  the  Code  of  Practice^  grants  to  either  party  the  right  of 
having  the  testimony  taken  in  writing;  if  this  be  done,  either 
at  the  requisition  of  the  judge,  or  of  an  amicus  curicRf  no  rule 
of  law  or  justice  can  deprive  him  of  the  benefit  of  it.  Appel- 
lee complains  with  an  ill  grace  of  his  own  testimony,  taken 
in  his  presence,  under  his  own  supervision,  and  in  the  absence 
of  his  adversary. 

On  the  merits,  the  appellant  urged  that  the  judgment 
should  be  reversed  on  the  following  grounds: 

1.  The  debt  sued  for,  was  in  its  origin,  due  neither  to 
plaintiff,  nor  by  defendant;  appellee  was  bound  to  show  his 
own  right  to  sue,  and  defendant's  liability  to  pay,  in  both  of 
which  he  failed.  The  debt  was  not  of  a  negotiable  nature, 
this  right  could  only  accrue  by  notice  of  the  transfer,  which 
is  neither  correct  nor  proved.     Louisiana  Code,  art.  3613. 

2*  Appellant's  Uabilityis  not  established;  it  is  based  on 
the  following  words  in  the  sale  from  William  Janes  to 
appellant,  viz:  ^and  to  satisfy  any  other  just  and  legal  daim 
against  me,  and  to  defend  and  protect  my  interests  tfi  the  settle- 
ment  and  adjustment  of  said  claims,  and  to  pay  and  satisfy  stick 
sums,  as  may  be  justly  and  legally  due  upon  any  of  the  sales 
aforesaid,  to  me."  This  undertaking  on  the  part  of  appellant, 
creates  no  assumpsit  to  the  appellee,  who  did  not  know  him 
as  creditor  of  William  Janes,  nor  even  to  Gaiennie,  the 
original  creditor. 

3.  Appellee  mistook  his  remedy,  and  was  premature  in 
instituting  suit,  a  previous  recovery  should  have  been  had 
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j^'^iwJ.**  against  Wm.  Janes,  his  real  debtor,  who  was  able  to  defend 


himself,  and  not  against  appellee,  who  was  only  bound  to  paj 
what  might  be  justly  and  legally  due,  which  could  onlj  be 
/Avsf.       ascertained  bj  a  judgment  against  Wm.  Janes* 

4.  The  promise  to  pay,  was  a  personal  promise  to  William 
Jones,  and  enures  exclusively  to  his  benefit,  and  it  differs 
materially  from  a  promise  to  pay  a  particular  person  a 
specified  sum,  which  appellant  admits  might  be  enforced. 
Here  neither  creditor  nor  debt  is  specified,  nor  did  any  legal 
novation  take  place  by  the  sale  from  William  to  Joseph 
Janes.     Civil  Codcj  arU  2185. 

5.  The  judge,  a  quo^  erred  in  receiving  a  second  verdict^ 
after  the  first  had.  been  regularly  returned  and  recorded* 
The  power  of  the  jury  to  revise  or  change  their  yerdict,  is 
restricted  in  point  of  time.  Article  527  of  the  Code  of 
Practice^  provides  that  after  reading  the  verdict,  and  on  the 
jury  answering  they  were  agreed,  it  shall  be  recorded;  and 
the  subsequent  article  declares,  that  if  on  reading  the  verdict, 
it  appears  there  is  some  want  of  form,  it  may  be  corrected, 
in  order  to  be  read  and  recorded*  A  verdict,  therefore,  can 
eoly  be  altered  before  it  is  recorded,  and  that  in  a  matter 
of  form  only,  not  substance. 

6*  There  being  no  legal  verdict,  the  court  could  pronounce 
no  judgment 

Maktin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellee  has  prayed  for  the  dismiasal 
of  the  appeal,  on  the  ground  that  there  is  neither  a  state- 
ment of  the  facts,  nor  any  document  legally  supplying  one, 
no  bill  of  exceptions,  or  assignment  of  errors,  &c.  The 
defendant  and  appellant  has  urged,  that  the  testimony  was 
taken  down  in  open  court  during  the  trial,  which  is  declared 
by  law  to  serve  as  a  statement  of  facts  when  none  is  made. 

The  appellant  has  urged  that  the  testimony  was  taken 
down  on  the  application  of  an  amictju  curicR^  who  did  not 
pretend,  and  it  is  not  urged,  had  any  audiority  to  represent 
the  defendant,  or  to  move  any  thing  in  hie  behcJf;  <liat  his, 
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the  plaintiff's  and  appellee's  connsel,  objected  at  the  thne  to  ^^^'^'.E?* 
the  testimony  being  so  taken  down,  unless  at  the  request  of  ••    ■       =s=s 
the  defendant;  but  bis  objecti<Hi  was  overruled,  the  judge      ^^^^H^ 
being  of  opinion  the  court  might,  ex  officio^  direct  and  order       f^icxs. 
the  testimony  to  be  taken* 

The  Code  of  Practice^  601,  provides^  that  either  party 
^may  require  the  clerk  to  take  down  the  testioMmy  in 
writing,  which  shall  serve  as  a  statement  of  facts,  if  the 
parties  do  not  agree  to  one." 

The  testimony  thus  taken  in  writing,  can  serve  as  a  state- 
ment of  facts,  when  the  parties  do  not  agree  to  one  in  the 
whole  case,  when  tbe  clerk  has  been  required  by  either  party. 
In  the  present  case  an  absolute  stranger,  unconnected  with  and 
unauthorised  by  either  party,  made  the  reqiiisitioA  on  the 
clerk,  the  only  party  who  was  in  court,  objecting  thereto.  !!^*ff!iqSfe 
The  testimony  was  therefore  taken  in  writing  without  the  2^2* uSSTto 
request  of  one  of  the  parties  which  alone  could  authorise  it.  32£'  ^  *• 

The  parties  have  the  right,  if  the  testimony  be  not  taken 
alone  in  writing,  at  the  request  of  either  of  them,  and  they 
do  not  agree  on  a  statement  of  facts,  to  call  upon  the  judge  ^^ 

to  make  one*  He  is  bound  to  do  so  at  the  request  of  either  ^^2*^/'  ^J^ 
party,  and  we  are  unacquainted  with  any  right  in  him  to  |^2ilM!!7inaMt 
avoid  the  obligation  the  law  imposes  on  him,  by  directing. ^^^f*^  tto 
ex  officio^  tbe  testimony  to  be  taken  down  in  writing  by  the  ^^  ^tL'Xi 

.      .  Se    parties,  Um 

CierK*  jodge  ii  bound  to 

^  bmCo  a  itatftHMMit 

The  law  contemplates  three  modes  of  bringing  up  the  facts  of  itoa,  ud  bo 

ba*  BO  right   to 

of  a  case  before  us,  when  they  do  not  appear  in  written  y""  JJ^^^'g: 
documents.  A  statement  agreed  on  by  the  parties  or  their  ^  ^SHaiag 
counsel;  in  the  absence  of  this,  a  statement  made  by  the  Zm^'u^^ 
judge,  or  a  copy  of  the  testimony  taken  down  in  open  court  |f!^ 'by"  tho 
by  the  clerk,  at  the  request  of  either  party;  and  it  appears  to 
us,  the  judge  cannot  restrain  this  right,  by  directing  the 
testimony  to  be  taken  down  by  the  clerk. 

As  the  appellant  has  not  brought  to  this  court,  a  record 
which  enables  us  to  reverse  the  judgment  appealed  from,  the 
appeal  must  be  dismissed  at  his  costs. 

IT 
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JARRCAU  w.  CHOPFIN  ET  AL. 

In  case  the  judge  before  whom  the  caoBe  u  pending,  is  incompetent  to  try  it, 
and  the  right  to  a  trial  by  another  jadge  is  denied,  the  injury  from 
such  a  judgment  is  irreparable,  and  an  appeal  therefrom  may  be  taken. 

The  act  of  1824,  relating  to  the  trial  of  causes  in  which  the  judges  are 
recused,  impliedly  repeals  the  thirtieth  section  of  the  act  of  1813,  whieli 
directed  the  transfer  of  a  cause  which  the  dbtrict  judge  was  inc^acitated 
to  try,  to  the  court  of  a  neighboring  district. 

The  first  section  of  the  act  of  1824,  in  which  the  legislature  order  certain 

causes  to  be  tried  by  the  parish  judge,  repeals  the  first  section  of  the  aet  of 

18BSi,  amending  the  several  acts  to  organise  the  courts. 
Where  a  parish  judge  is  legally  called  on  to  try  a  cause  in  the  district  court, 

he  is  a  district  judge  ad  koCj  and  exercises  the  powers  of  a  district  court 
The  art  342  of  the  Code  of  Practice,  is  applicable  only  to  courts  sitting  in 

the  city  of  New  Orieans. 

The  law  of  1822,  as  to  tlie  trial  of  causes,  cannot  be  resorted  to,  to  prevent  a 
delay  of  justice,  in  those  cases  to  wliich  the  act  of  1824  u  inapplicaUe. 

The  judge  before  whom  the  case  originated,  and  that  whom  the  law  calls  in 
hu  place,  being  both  incapacitated  from  acting,  is  a  eanu  omisnu,  and  is 
remediable  by  the  legislature  only. 

On  the  second  of  January,  1830,  Jean  Ursin  Jarreau,sold 
to  Jean  Man!  Choppin,  and  Antonio  Bonaventura  Michel,  a 
steam  saw  mill  with  all  its  appurtenances,  and  the  lot  of 
ground  on  which  it  stands,  situated  in  the  parish  of  Point 
Couple.  The  purchase  money  was  nine  thousand  dollars, 
secured  upon  the  premises  hy  act  importing  confession  of 
judgment,  and  to  he  paid  at  specified  periods.  Mani  Choppin 
died,  and  the  premises  pajssed  into  the  possession  of  Claude 
Antoine  Choppin,  by  a  purchase  at  a  probate  sale  of  the 
property  of  the  deceased.  The  vendor  brought  suit  against 
th«  ittryiving  vendee  and  Claude  Antoine  Choppin,  for  the 
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seizore  and  sale  of  the  proper!  j,  for  the  pajment  of  one  of  Eastkbs  Du. 

•/<itwi«i*y,  1834. 

the  iDstalments,  amountiDg  to  two  thousand  eight  hundred  ■ 

and  thirty^four  dollars.  '^^^^ 

Claude  Antoine  Choppin,  then  instituted  an  action  by  chopfjh 
injunction,  against  Jarreau  and  the  sheriff,  to  stay  all  further 
proceedings  on  the  order  of  seizure  and  sale  of  the  property, 
for  certain  causes  specified  in  his  petition,  addressed  to  (he 
judge  of  the  fourth  judicial  district,  in  and  for  the  parish  of 
Point  Couple. 

The  plaintiff  in  the  first  action,  appeared  said  moved 
that  the  cause  be  referred  to  the  district  judge  of  one  of  the 
adjoining  districts,  and  that  the  clerk  transmit  to  such  judge 
a  certified  copy  of  this  order,  and  requiring  him  to  attend 
and  try  this  cause  on  a  certain  day,  on  the  ground  that  the 
judge  of  that  coiyt,  and  of  the  parish  court  for  that  district, 
had  both  been  employed  as  counsel  in  the  cause. 

The  parish  judge  was  sworn,  and  deposed  that  he  had 
been  employed  as  counsel  in  this  cause.  The  judge  of  the 
district  court,  in  his  written  opinion,  stated  that  he  had  been 
employed  as  counsel  in  the  cause. 

The  judge  a  quo  oyerruled  the  motion.  The  plaintiff 
appealed. 

JUikhellj  for  defendant  and  appellant. 

The  decision  of  the  district  court  is  erroneous  and  must  be 
reversed,  and  the  district  judge  be  ordered  to  refer  the  case. 
Acts  of  1813,  34;  1814,74;  1817,42;  1823,  84;  1824,  8; 
1825, 120;  1828,  160;  1831,  100.  Extra  session,  12;  1833, 
93.     Code  of  Practice,  128,  342.     Civil  Code,  17, 18. 

Turner  and  Ogden^  contra* 

1.  There  has  been  no  final  judgment  rendered.  Code  cf 
Practice,  art.  566. 

2.  There  has  been  no  interlocutory  judgment  rendered  in 
the  case,  from  which  an  appeal  will  lie.  Code  of  Practice,  567. 
Jacob's  Law  Dictionary,  vol.  3,  p.  527,  532.  Bladuton^s 
Commentaries,  vol.  3,  p.  448. 


CffOPPJH 
BTAL. 


ISS  CASES  IN  THE  SUPREME  COURT 

^^■^  1^     ^  Because  an  appeal  is  the  present  case,  is  not  the  proper 

■  '"^'         remedy*     Code  of  Practice^  829,  830, 831. 

95.  4.  The  motion  of  the  appellant  was  properly  oyerruled  in 

the  district  court.  The  judge  of  the  court  being  the  counsel 
on  record,  was  directed  by  the  act  of  1824, 5th  February,  to 
refer  the  trial  of  the  cause  to  the  parish  judge  of  the  parish, 
and  it  then  remained  for  the  parish  judge^  when  called  on  to 
act,  to  determine  whether  he,  also,  was  disqualified  to  try  the 
cause,  on  the  ground  of  haying  an  interest,  or  having  been 
of  counsel,  or  consulted  in  the  cause. 

5.  The  parish  judge,  since  the  act  of  1824,  is  the  only 
competent  judge  to  try  those  causes  where  the  district  judge 
recuses  himself,  or  is  recused  by  the  parties,  and  when  the 
parish  judge  is  also  disqualified  to  act,  there  is  no  other  tribu- 
nal by  the  existing  laws,  empowered  to  try  the  cause.  The 
act  of  1822,  by  which  it  was  provided,  that  whenever  the 
judge  of  any  district  court  shall  be  a  party  to  any  cause 
therein  pending,  &c.,  the  cause  shall  be  referred  to  a  judge 
of  one  of  the  adjoining  districts,  must  be  considered  as  virtu* 
ally  repealed  by  the  act  aforesaid,  of  1824,  because  the 
provisions  of  this  last,  are  entirely  irreconcilable  with  those 
of  the  former,  and  the  least  compliance  by  the  court  witti 
the  act  of  1822,  would  be  a  violation  of  the  clear  and  positive 
directions  of  the  subsequent  act  of  1834,  by  which,  without 
any  proviso  whatever,  a  disposition  of  the  cause  altogether 
different,  is  directed  to  be  made. 

6.  The  act  of  1822,  was  repealed  by  the  act  of  1834. 
The  act  of  1813,  Moreau?s  Dig.  p  397,  was  in  like  manner 
repealed  by  the  act  of  1814,  and  this  act  was  in  like  manner 
dispensed  with,  so  far  as  its  provisions  were  changed  by  the 
act  of  1817.  See  Digest^  303  and  324.  In  like  manner  the 
provisions  of  the  act  of  1817,  so  far  as  changed  by  the  act  ol 
1822,  were  repealed.  This  was  the  course  of  practice 
acquiesced  in  under  these  several  statutes. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  the  refusal  of  the  district 
tourt,  who  refused,  on  his  suggestion,  that  the  judge  of  the 
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court,  and  that  of  the  parish  in  which  it  was  holden,  had  been  j«iMry,  ism. 
employed  as  counsel  in  the  case,  to  order  a  trial  of  it  by  the  "^^^^^ 
jodge  of  one  of  the  adjoining  districts.  *** 

The  defendant  and  appellee  has  prayed  for  the  dismissal      bt  m^ 
of  the  appeal,  because  the  decision  appealed  from,  is  not  a 
definitive  judgm(>nt   bat  a  mere  interlocutory  one,  which 
works    no    injury  irreparable   by  appeal   from  the   final 
judgment* 

It  is  clear,  that  as  the  district  judge  before  whom  the 
the  action  is  pending,  cannot  give  a  final  judgment  in  this  case,    b   caw   the 
if  the  plaintiff  has  the  right  to  have  it  tried  by  another  judge  whom  the  cawe 

^   y  ig  pending,  ie  ia* 

and  that  rieht  is  'erroneously  denied  him,  this  denial  works  competent  to^ 

J,  it,  and  the  right 

agamst  him  an  injury  which  no  final  judgment  in  the  cause  ^^j„jL  t 
can  repair,  since  no  final  judgment  can  be  given  therein,  till  from^li^a^SJS? 
the  decision  of  the  district  court  be  revoked  by  this*  We,  bi^°i^l!ir!!p^ 
therefore,  think  the  appeal  was  properly  taken.  tSS^^^"^ 

On  the  merits,  the  appellant  has  relied  on  several  acts  of 
&elegislature,viz.  1813,34;  1814,74;  1817,42;  1832,84; 
1834,  8;  1835,  13;  1831,  100;  extra  sessions  of  that  year, 
13;  1833, 93;  and  the  Chde  of  Practice,  1*38  and  343;  and 
Cbde,  17  and  18. 

The  sole  question  presented  for  solution  to  this  court,  is 
whether  the  district  court  erred  in  overruling  the  motion  of 
the  plaii^tiff's  counsel,  for  an  order  of  reference  of  the  case 
to  the  juoge  of  one  of  the  adjoining  districts,  it  appearing 
that  both  the  district  judge  before  whom  the  case  was  pend- 
ing, and  the  judge  of  the  parish  in  which  the  court  was 
sitting,  had  been  employed  and  consulted  therein. 

This  motion  was  grounded  on  the  first  section  of  an  act 
passed  in  1833,  page  84.  This  motion  was  opposed  on  the 
ground  that  the  provision  in  this  section  had  been  repealed, 
a  different  one  having  been  made  by  the  first  section  of  the 
act  of  1834,  page  133,  which  orders  a  reference  of  the  case 
to  the  parish  judge. 

The  counsel  of  the  appellant  relies  on  our  Civil  Gxfe, 
17  and  18,  which  provides  that  ^  laws  in  pari  maieriaj  or 
upon  the  same  subject,  must  be  construed  wiA  a  reference 
to  each  otber*    What  is  clear  in  one  sti^te,  maybe  ealM 
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Easterit  Dii.  in  aid,  to  explain  what  is  doubtful  in  another;^'  and  that, 
—  ^  the  most  universal  and  the  most  effectual  waj  of  discover- 
the  true  meaning  of  a  law,  where  its  expressions  are  dubious, 
is  bj  considering  the  reason  and  spirit  of  it  or  the  cause 
which  induced  the  legislature  to  enact  it*'' 

This  part  of  the  Code  would  be  applicable,  if  the  expres- 
sions of  the  act  of  1824  were  dubious,  or  did  not  present  the 
true  meaning  of  the  legislature:  but  this  is  not  pretended. 

If  there  was  a  need  of  construction  in  order  to  ascertain 
whether  the  act  of  1824  was  intended  to  present  a  cumula- 
tive, rather  than  a  new  provision,  we  would  think  that  the 
mischief  was,  that  a  district  judge  under  the  act  of  1832,  was 
compelled  to  travel  to  another  parish,  while  his  services  were 
required  by  suitors  in  that  of  his  own  district;  that  a  choice 
was  to  be  made  between  two  distinct  judges,  whether  the 
selection  might  offer  a  cause  of  complaint  to  one  of  Hie 
litigants;  the  legisl  iture,  therefore,  applied  a  remedy  to  this 
mischief,  by  exempting  district  judges  from  being  called  on 
to  travel  out  of  their  districts,  and  abolishing  th«  selection. 
A  law  must  be  expressly  or  impliedly  repealed.  Civil 
Code^  23.  It  is  impliedly  so,  when  the  new  law  contains 
provisions  contrary  to,  or  irreconcilable  with  the  former  one. 
Thus  the  act  of  1824,  was  a  repeal  of  the  thirtieth  section 
t^^^^-  of  the  act  of  1813,  which  directed  the  transfer  of  a  cause 
^S^  'SS*  3oS  which  a  district  judge  was  incapacitated  to  try,  to  the  court 
of  1813,  which  of  a  neighboring  district.     The  new  act  requiring  that  the 

directadthe  trans-  r  \  ^  o 

for  of  a  c«ii«e  judcre  of  a  neighboring  district  should  come  and  try  the 

which  the  district  ^       O  O  O  J 

i»**ff.™J"T  cause  in  the  court  in  which  it  had  been  instituted.     The 

paeited  to  try,  to 

Bciri^i!ringdi»^  provisiou  that  the  judge  should  come  into  the  district  being 

*"**•  contrary  to,    and  irreconcilable  with  the   former,  which 

required  the  transfer  of  the  cause  to  the  district  of  the  judge 

who  was  to  try  it.     The  new  provision  being  imperative, 

could  not  be  said  to  be  cumulative  only,  so]as  to  authorise  a 

Tho  ittMctkm  transfer,  ad  libitum^  to  it  or  to  the  former. 

oftheactofl634,  '  ' 

fftoilb^  ^eJ  '^o  *^®  provision  of  the  act  of  1822  being  inconsistent,  con- 
Sid^y^e*pi^  trary  to,  and  irreconcilable  vrith  that  of  the  act  of  1834,  in 
^^i^^'tiS?*^  which  the  legislature  orders  the  cause  to  be  tried  by  the  parish 
^en!^the  ae- judgc,  the  provisiouB  of  the  former  act,  must  be  considered  as 

▼oral  acts  to  or-  .     , 

fanteatht  touts,  repealed. 


Th«tctofiaM,re 
latiof  to  the  trial 
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Expressio  tmttu  est  exclusio  alteriiu.    When  the  legisla-  ^t^*"*",??' 
tare  expresses  its  will,  that  a  cause  shall  be  tried  by  a  parish  ===== 
judge,  it  intimates  forcibly  its  will,  that  its  former  provision         „,. 
that  the  district  judge  shall  try  it  is  to  be  superseded*  *^bt  al" 

It  would  have  been  different  if  the  latter  act  had 
merely  authorised  or  permitted  the  parish  judge  to  try  the 
cause;  thus  he  and  the  district  judge  would  have  had  con- 
current powers.  But  the  last  act  is  imperious  and  requires 
the  cause  to  be  tried  by  the  parish  judge. 

Lastly,  the  counsel  of  the  appellant  has  referred  us  to 
the  Code  of  Practice,  128,  342. 

The   128th    article    contains  the  jurisdiction   of  parish  jna^e  \»  \»^j 

cftUed  oo  to  try  a 

courts,  but  where  a  parish  judge  is  legally  called  on  to  try  a  c«u«e  in  thejii^ 
cause  in  the  district  court,  he  is  a  district  judge  ad  hoc,  and  \/^l^^^^^* 
exercises  the  power  of  a  district  court.  SSdi^ScfSlSt* 

The  article  342  is  applicable  only  to  courts  sitting  in  the    tim  ^^•^t. 
city  of  New-Orleans,  where  the  district  and  parish  courts  ^^^'^^j^ 
have   in  several  cases,  concurrent  jurisdiction.     It  is  not  Sto'Sty'of^il^ 
pretended  that  in  the  parish  of  Point  Couple,  in  which  the  ^**"*^ 
present  action  originated,  there  are  courts  of  concurrent 
jurisdiction. 

The  Code  of  Practice,  as  to  the  disposal  of  causes,  in  which 
the  judge  is  recused  refers  us  to  anterior  laws. 

In  the  acts  of  the  legislature  posterior  to  that  code,  the 
provision  which  appears  is  applicable  to  the  present  case. 

As  we  are  of  opinion  that  the  act  of  1824  repeals  that  of 
1832,  it  follows  that  the  latter  cannot  be  referred  to  in  order    _-     , 
to  prevent  a  failure,  or  rather  delay  of  justice,  in  cases  in  J^^  ^  ^J^ 

cannot  be  reiort- 


which  the  act  of  1824,  cannot  be  referred  to.     The  judge  3" to,  toprerent 
before  whom  the  cause  originated,  and  that  whom  the  law  ui'^thSL'^J^to 


calls  in  his  stead,  being  both  incapacitated  from  acting,  i8a4iainappuc«. 
the  appellant  is  precisely  in  the  same  situation,  in  which  a  ^^^^  j^^  i^. 
suitor  would  have  been,  under  the  act  of  1822,  if  the  judge  ^  ©JSS'natSt 
of  his  own  and  that  of  the  two  neighboring  districts,  had  been  uw  law  cJL^ 
incapacitated.     His  would  then  be  a  census  omissus  in  the  ^*^>^  incapacitat. 

od  ttam  acting,  is 

law  and  remediable  by  the  leeislature  only.  \^*^'^.V'^f^ 

J  '  ^  J  it  remediable  by 

It  .is  therefore,  ordered,  adjudged,  and  decreed,  that  the  {X 
judgment  of  the  district  court  be  affirmed  with  costs. 
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E4ttBl]l  Dtt. 

MYERS  vs,  SLACK. 


■ttM 

99»  ArPXAL   PBOM  THX  FOURTH  DISTRICT,    THX  JUDGE  OF  THX  SECOND  FKBStDniO. 

iLAOK. 

Where  a  eeose,  dependieg  mainly  on  matters  of  faet,  had  been  submitted  to 
ive  J«ries>  and  three  Terdicte  had  been  given  for  the  plaintiff,  and  the  two 
other  jnries  were  unable  to  agree,  and  on  appeal  the  cause  was  remanded 
for  a  new  trial,  and  a  fowth  verdBct  was  afterwards  had  for  the  plaintiff  on 
the  second  appeal,  the  Supreme  Court  refosed  to  set  aside  the  verdict. 

This  cause  was  brought  by  the  owner  of  a  slave  named 
Joe,  drowned  while  in  the  defendant's  employ,  to  recover  of 
him  the  value  of  the  slave* 

This  cause  is  now  before  this  court  on  second  appeal.  It 
was  remanded  for  a  new  trial  on  the  previous  appeal, 
because  the  Supreme  Court  were  unable  to  agree  with  the 
three  juries  who  had  found  verdicts  for  the  plaintiff.  For 
a  statement  of  the  facts  and  the  opinion  of  this  court  on  the 
first  appeal.     See  5  La.  Rq^,  53. 

On  the  sixth  and  last  trial  in  the  inferior  court,  in  addition 
to  the  testimony  which  had  been  ofiered  on  the  previooi 
trials,  and  which  was  all  read  by  consent,  several  witnesses 
were  produced  for  the  first  time. 

Lambremont^  for  the  plaintiff,  testified  that  on  the  trip  on 
which  the  negro  Joe  was  drowned,  the  witness  was  in  the 
skiff  with  him  and  Ross,  who  commanded.  As  they  passed 
plaintiff's  house,  he  h£uled  them  and  asked  where  they  were 
going,  to  which  the  reply  was  that  the  defendant  was  nek 
and  they  were  going  to  obtain  wine  and  other  things  for 
him*  No  jug  was  given  to  Joe  by  the  plaintiff  as  they  pas* 
sed,  nor  did  they  stop  there  but  at  another  plantation  where 
Joe  borrowed  the  jug,  nor  did  they  see  plaintiff  after  pai* 
ring  his  house.  Ross  who  was  intoxicated  the  day  Joe  was 
drowned  did  not  oppose  Joe  in  getting  the  jug.  Joe  like* 
wise  was  drunk  when  witness  left  the  boat  and  had  been 
the  day  previous. 

Baddeauxj  for  plaintiff,  testified  that  near  midnight  of  the 
night  when  the  slave  was  drowed,  Rdss  Came  to  his  hooie 
intoxicated. 


KMSK. 


OP  THE  STATE  OP  LOUISIANA.  IS7 

J?re»/,  for  defendant,  testified  that  after  Joe's  death,  by  ^JJ^SJiS!' 
defendant's  request,  he  informed  plaintiff  that  the  defendant's  ===== 
illness  had  been  the  occasion  of  Joe's  trip,  that  Joe  had  vf. 
gone  after  medicine.  Plaintiff  replied  it  made  no  difference 
about  the  fifteen  days  exactly,  and  he  did  not  blame  the 
defendant  for  having  sent  him.  Plaintiff  said  his  jug  of  whis- 
key had  been  safely  brought  to  him.  The  navigation  of 
the  bayou  was  not  dangerous. 

The  jury  found  for  the  plaintiff  for  five  hundred  and  fifty 
dollars.  The  judge  a  quo  refused  to  grant  a  new  trial.  He 
remarked  that  had  the  case  been  submitted  to  him,  he 
might  and  probably  should  have  come  to  a  different 
conclusion. 

Morgan  and  Labauoe^  for  defendant  and  appellant. 

Burk^  contra. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  the  value  of  a  slave  which 
was  hired  by  the  plaintiff  to  the  defendant.  The  claim  is 
made  on  account  of  the  loss  of  said  slave  who  was  drowned 
whilst  in  the  service  of  the  defendant,  and  whilst  he  was 
employed  in  a  manner  not  authorised  by  the  contract  of 
hiring;  The  petitioner  further  alleges  that  the  death  of 
his  slave  occured  in  consequence  of  negligence  and  want  of 
ordinary  care  on  the  part  of  a  person  under  whose  direction 
he  was  placed  by  autliority  of  the  defendant. 

This  is  the  second  time  the  case  has  been  before  the 
Appellate  Court,  and  the  plaintiff  and  appellee  now  appears 
aided  by  four  verdicts  in  his  favor,  having  obtained  three 
before  the  cause  was  first  before  this  court,  and  one  since  it 
was  remanded  for  anew  trial. 

The  evidence  which  comes  up  on  the  present  appeal, 
does  not  differ  very  materially  from  that  which  appeared  on 
the  record  on  the  former.    An  additional  witness  testified 

18 
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^SlSy'iSf '  ^  *^®  ^^  ^^  ^^  ^^  court  below,  and  hia  testimony  does 
■>  ■  -  ^ve  a  coloring  to  the  whole  eTidence  of  the  case,  rather 


^^v^       more  unfavorable  to  the  defendant,  than  was  exhibited  pre- 

RiGRTSR.      Tioasly,    A  correct  adjilstment  of  the  dispute  between  the 

de^dta  "ST*  P*^^  depends  mainly  on  maflers  of  fact,  and  as  four  juries 

fcuj  £!d^be6°n  ^*^®  decided  these  matters  in  favor  of  the  plaintiff,  we  are 

jSrtSjTJir^thJS  of  opinion  that  the  judgment  of  the  court  below  ought  not 

beenfftrealbrtha  CLg^iQ  tO  be  disturbed, 
plaintiff,  and  tlw 
two  other  jurim 

nfree,uidona|H      It  is,  therefore,  Ordered,  adjudged,  and  decreed,  that  the 
wasremnndedforjudgmentof  the  District  Court,  be  affirmed  with  costs. 

a  new  trial,  and  a 
A>arth  Tordict 
wae  afterward! 
had  for  the  plain- 
tiff, on  the  Mcond 

■ppeal  the    8u-  ■   '■  ■== 

preme  Court  re- 
nteed  to  aet  aside 
fhewrdiet 


VEUVE  V8.  RIGHTER. 

APFSAX.  FROM  THE   THX    F017RTH    JUDICIAL    DISTRICT|     THS    JI70GK    OF     THE 

SBCOITD    PRB8IDIKO. 

Service  of  the  citation  and  petition  of  appea]  at  the  last  donuell  of  the 
qipellee,  residing  within  the  state  is  insofficient,  it  should  have  been  at 
IUm  osnal  residence. 

This  was  an  action  to  recover  damages  for  slanderous 
words  spoken  of  the  plaintiff  by  the  defendant*  The  general 
denial  was  pleaded. 

The  cause  was  submitted  to  two  juries  in  the  inferior 
court,  and  both  returned  verdicts  for  the  plaintiff.  The 
defendant  appealed. 

The  sheriff's  return  of  the  service  of  citation  of  appeal 
was  in  the  following  words: 

^^Received,  Friday,  17th  May,  1833,  and  served  same  day 
by  leaving  a  copy  thereof,  together  with  a  copy  of  petition 
of  appeal  with  James  M.  Cummings,  a  free  white  person 
above  the  age  of  fourteen,  at  the  last  domicil  of  Daniel 
Yeuve^  in  the  parish  of  Iberville." 

iZfby,  for  defendant  and  appellant. 
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het  and  Labauoe,  for  plaintiff  and  appellee,  moved  to  dia-  ^H^*"*,&* 
miss  the  appeal  for  want  of  the  proper  citation,  and  in  sup*  «======? 

port  of  this  groand,  Thos.  E.  Ives,  Esq.,  made  affidavit  i,^ 
^bat,  at  the  time  when  the  petition  of  appeal  purports  to  **<wt^i. 
have  been  served,  the  plaintiff  and  appelle  was  a  resident  of 
the  State  of  Louisiwa;  that  the  officer  who  served  th6  peti* 
tiott  of  appeal  was  apprised  of  that  fact  as  also  some  of  the 
counsel  of  the  defendant  and  appellant  by  this  affiant^  at 
the  time  when  the  said  officer  had  in  his  hands  the  petition 
and  citation  of  appeal  in  the  above  suit." 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  motion  is  made  to  dismisa  the  appeal  on. 
account  of  irregularity  in  its  service. 

The  return  of  the  sheriff  shows  the  service  of  the  citation 
to  have  been  DEiade  by  lea^ving  a  copy  thereof,  and  copy  <^ 
the  petition  of  appeal  at  the  la^  domicil  of  the  appett^et 
with  a  free  white  person  above  the  a,ge  of  fourteen. 

According  to  tbe  articles  581  and  582  of  the  Code  of  Prac- 
tice^ the  service  of  citation  in  an  9;]n>eal,  must  be  mo^e  on 
tbe  9|>pell^6  if  he  i^eside  wjtiliiA  the  state;  suck  service  maybe 
made  peiisoi^ally,  or  by  leaving  a  copy  thereof  at  the  usiifA 
do^cy  of  the  appellee. 

The  motion  to  dismissia^upprotedby  an  affidavit  sbaivh  8«rviM«rtb9 
ing  the  residence  q/  th^  appellee  to  be  within  the  state;  aiid  tion  ^wmJ^ 
the  return  of  the  officer  does  not  conform  to  the  provisions  of  of  the  appeiia^ 
the  Code  of  Practice.    Tb^re  is  an  evident  diiieirencQ,  andthasutotainenf- 

**  fleient,  it  ahoold 

tliat  essential  betvfeen  tjbiQ  usual.  sai4  last  domicil  of  a  person  Jj;;^^^;^!^^ 

within  the  state;  the  latter  phrase  would  employ  the  removal 

of  such  perM>o»    l^ut  in  the  presei^^  case  ijt  ip  shown  tbai^  Itie 

appellee  still  resided  in  the  state  at  the  time  of  tbe  peer 

tended  service  of  the  citation,  which  should  have  been.niadp^. 

oa  hun,  either  persfMially  or  leaving  a  copy  as  requested 

by  law,  at  his  usual  domicil. 

It  ia,  tiicrefore,  orderedi>.  adjudged  and  decreed,  that  tftis 
appeal  be  dismissed,  at  th^  oosta  of  the  appellant^ 
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t8M 


AN8ELM  w.  BRAUD 

AHIBUC 

BJUVB.  APfXAL    rUOII    THE    COURT    OF    THE    FOUTH    DISTRICT,   THE    JVPOE  OF  THH 

SECOND   PRESIDIHe. 

When  tiie  general  denial  is  pleaded  to  an  action  agunst  tlie  defendant  as 
tlie  drawer  of  a  promiisoiy  note  annexed  to  and  made  a  part  of  tlie  petitioD 
any  yariation  between  the  name  of  tlie  drawer  as  signed  to  the  note  and 
the  defendant's  name  as  described  in  the  petition  may  be  reconciled  by 
parol  testimony. 

This  action  was  brought  against  the  defendant  as  drawee 
of  the  following  note,  which  was  annexed  to  the  petition,  **and 
referred  to  for  more  certainty/' 

^Dans  le  courant  de  Mars  prochain,  je  pajerai  a  Pordre 
de  Jacob  Anselm,  la  somme  de  deux  cents  soixante<iuinze 
piastres,  avec  int6rdts  a  raison  de  dix  pour  cent  par  an  de 
cette  date,  jusqu'a  parfait  payement,  pour  valeur  re^ue* 
IbervtlUy  ce  16Jlfat,183L 

«*T^moin,"  (Signed)    Breux." 

(Signed)    J.  Labauve* 

The  defendant's  name  was  styled  in  the  petition  Charles 
Brand  or  Brand.     The  general  denial  was  pleaded. 

On  the  trial  the  plaintiff  offered  the  note  in  evidence,  and 
offered  to  prove  the  signature  of  the  defendant*  The  defen- 
dant objected  to  its  introduction  as  not  being  the  same  note 
described  in  the  petition.  The  objection  was  sustained  and 
the  plaintiff  took  his  bill  of  exceptions* 

Judgment  as  in  case  of  non-suit  was  rendered,  from  which 
the  plaintiff  appealed. 

JLoiatfve,  for  plaintiff  and  appellant,  contended,  that  the 
court  below  erred  in  rejecting  the  note  sued  upon  and  offer- 
ed in  evidence  : 

1*  Because  the  answer  of  Charles  Braud,  the  defendant, 
admitted  his  his  signature  to  the  note*  C*  C*  art.  2243,  C  P. 
334 ,325  and  326.  La.  Rep.^vol.  l,p.  486. 

3.  Because  plaintiff  offered  evidence  to  prove  the  signa- 
ture, notwithstanding  the  admission  of  defendant* 
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3.  The  court  erred  in  cnvinc  a  non  suit,  it  should  have  Ekstshn  Dh. 

Jnminff,  1834. 

given  judgment  for  pL-iintifiT,  the  execution  of  and  the  signa-  -1 

ture  to  the  note  being  admitted.  ahsilm 

4.  The  above  errors  being  considered,  it  is  believed  that      bbadd. 
the  judgment  should  be  reversed  and  rendered  here  for  the 
plaintiff  and  appellant;  this  court  being  in  possession  ofsuf* 
fident  evidence,  according  to  the  pleadings  to  authorise  such 
judgment* 

JVTcAo/&,  contra. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  a  bill  of  exceptions,  taken  to  the 
opinion  of  the  judge  a  quo^  by  which  he  refused  to  admit  in 
evidence  the  promissory  note,  on  which  the  action  purports 
to  be  founded. 

The  petitioner  charges  Charles  Breux  or  Brand  as  the 
debtor,  and  the  note,  on  which  the  suit  is  brought,  is  annex- 
ed to  and  made  a  part  of  the  petition,  and  appears  to  have 
been  signed  by  Charles  Brand.  The  answer  contains  only 
a  general  denial. 

On  the  trial  of  the  cause,  the  plaintiff  offered  to  prove  the 
signature  of  the  defendant,  but  as  the  note  itself  was  rejected 
on  account  of  error,  as  to  the  name  of  the  signer;  this  testi- 
mony was  also  rejected,  and  a  judgment  of  non  suit  ren- 
dered, from  which  the  plaintiff  appealed. 

In  support  of  the  correctness  of  the  judgment  of  the  court 
below,  we  are  referred  to  a  decision  to  be  found  in  11  Mar- 
tin^ p.  547,  which  would  perhaps  justify  the  pretentions  of 
the  appellee,  were  it  not  for  a  very  important  difference  in 
the  feature  of  that  case  from  the  present.  In  the  former, 
the  instrument  declared  on  was  not  anexcd  to  the  petition, 
or  in  any  manner  made  a  part  of  it;  nothing  appeared  t» 
put  the  defendant  on  his  guard  against  the  discussion  between 
the  allegation  and  the  proof  offered. 

In  the  case  now  under  consideration,  the  promissory  note 
itself  being  annexed  to,  and  made  a  part  of  the  petition,  it 
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^^'y  tm?'  9^^i^nt  to  correct  any  error  in  spelliDg  the  name  of  the 

=====  defendant.  By  this  means,  it  is  in  fact  a  suit  against  Charles 

M.         Breux,  the  signer  of  the  note.    He  might  probably  have 

pleaded  the  misnomer  in  abatement;  but  as  he   chose  to 

Whan  the  geae-  * 

rd  dfloiai  irpiM^  auswet  generally  to  the  action  under  the  double  appellanta 
£^t  ^  tite  ^^  Braud  or  Brand  and  Breux,  both  being  stated  in  the  petL«- 
iS!!!/t£/S^  ^0^9  i>^  consequence  of  the  annexation  of  the  note,  he  ought 
oMd*  ft  pwt*^  to  be  considered  as  having  answered  in  his  true  name,  and 
viriatioo  tS^  the  note  as  annexed  should  have  been  received  in  evidence, 
of  th«  dnww  M  under  proper  proof  or  admissions,  &c. 

■■  dswribed  ia      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

JjjejS?^  "'^  J^^S"*^"^^  ^f  ^^^  District  Court  be  avoided,  reversed  and 

annulled;  and  is  further  ordered  that  this  case  be  remanded 

to  said  court,  to  be  proceeded  in  according  to  law.  The 

appellee  to  pay  the  costs  of  this  appeal. 
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fiABTtaH  DjM' 
jMmmrft  1831. 

BOWMAN  vi.  JONES  ET  AL.  . 

BOWMAir 

vs. 

ArPXAL  FROM  THE  COURT  OT  TBS  FOmiTH  DISTRICT.  J05X8  XT  AL. 


If  the  Rf^llant,  relying  on  enor  apparent  on  the  face  of  the  record,  fail  to 
aaugn  the  order  on  which  he  relies  within  ten  days  firom  the  filing  of  the 
transcript,  he  cannot  do  it  afterwards,  and  the  appeal  will  be  dismissed. 

This  was  an  action  brought  by  the  payee  against  the 
drawees  in  solido^  of  a  promissory  note  which  was  in  the  fol- 
lowing terms:  ^Plaquemine,  La.,  5th  May,  1831.  In  all 
the  month  of  March  next,  we,  or  either  of  us,  promise  to  pay 
to  the  order  of  Elias  S.  Bowman,  the  sum  of  six  hundred 
and  fifty-five  dollars  for  value  received,  with  the  privilege  of 
delaying  the  payment  hereof  for  one  year  longer,  by  paying 
ten  per  cent,  interest  from  the  time  this  becomes  due  until 
paid.  (Signed)  William  Jones,  Daniel  Corcoran,  Benjamin 
W.  WUson." 

The  defendant  pleaded  the  pendency  of  an  another  suit 
for  the  same  cause  of  action  between  the  same  parties;  and 
on  the  other  suit  being  withdrawn,  the  exception  was  over- 
ruled. The  cause  was  then  submitted  to  a  jury  who  returned 
a  verdict  against  the  defendants  in  solido* 

The  defendants  appealed.  The  clerk  certified  that  the 
transcript  contained  copies  of  all  the  documents  and  proced- 
ingg  had  in  the  cause.  No  testimony  was  taken  in  writing 
at  the  trial,  nor  was  there  a  statement  of  facts  agreed  on  or 
made  by  the  judge  a  quo*  The  transcript  was  filed  on  1st 
of  July,  1833,  and  on  the  9th  of  January,  1834,  the  assign- 
ment of  error  was  made. 

Mcholbj  for  plaintiff  and  appellant,  assigned  for  error 

apparent  on  the  face  of  the  record  that: 

1.  A  final  judgment  has  been  rendered  against  the 
appellant,  without  having  previously  taken  a  judgment  b;^ 
default.     Code  of  Practice^  409. 


BOWMAH 

VS. 

Joins  XT  AL. 
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^sTiBir^Dia.      h^^  for  defendant  and  appellee,  moved  to  dismiss  the 
appeal: 

L  Because  there  is  no  ground  for  appeal  except  an 
assigdment  of  errors  which  was  not  made  according  to  law, 
and  the  appeal  must  be   rejected.      See  Code  of  Practice^ 

art.  897. 

2.  The  appellant  cannot  rely  wholly  or  in  part  on  a  state- 
ment of  facts,  an  exception  to  the  judges'  opinion  or  special 
verdict;  for  by  an  inspection  of  the  reverse,  it  will  appear 
that  there  was  no  statement  of  facts;  no  testimony  taken 
doVn  in  writing,  no  exception  to  the  judges'  opinion,  no 
sjpecial  verdict,  and  the  appellant  has  not  within  ten  days 
after  the  record  was  brought  up,  filed  a  written  paper  sta- 
ting, specially  or  otherwise,  any  errors  of  law  apparent  on 
the  face  of  the  record. 


Martin,  J.,  delivered  the  opinion  of  the*  court 


The  defendant  and  appellant  prays  the  reversal  of  the 
judgment  on  the  ground,  that  a  final  judgment  was  taken 
without  a  judgment  by  default  having  been  previously 
obtained. 

The  plaintiff  and  appellee  has  prayed  for  the  dismissal  of 
the  appeal,  as  the  appellant  relies  only  on  an  error  apparent 
on  the  face  of  the  record,  which  was  not  assigned  till  after 
the  period  fixed  for  such  an  assignment  by  the  Code  ofPraa, 
Hcer  There  is  no  statement  of  facts,  bill  of  exception,  or 
special  verdict. 

If  the  appei^  '^^^  ^^  ^f  Practice^  897,  provides  that  "the  appellant 
£!?^api^ntra  ^ho  docs  uot  rely  wholly  or  in  part  on  a  statement  of  facts, 
Moord,  ftii  to  ft^  an  exception  to  the  judges'  opinion,  or  a  special  verdict  to 
wETch  im'toUm!  sustain  his  appeal,  but  an  error  apparent  on  the  face  of  the 

within  ton  days 

from  the  filing  of  record  shall  be  allowed  to  allefi^e  such  error,  if  within  ten 

the  tranKript,  he  « 

tomrd^  rad  t£  ^^7®  ^^^  *^®  record  is  brought   up,    he  files  in   the    Su- 
■gpedwiubedia-  ppgme  Court,  a  written  paper  stating  specially  such  error, 
as  he  alleges,  otherwise  his  appeal  shall  be  rejected." 

The  record  of  this  case  was  brought  up  on  the  Ist  July, 
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1833„  the  appellant  filed  no  point  or  plea  till  the  9ih  of  %2JJI!'i&" 
January,  1834,  when  he  alleged  the  error  on  which  he  bad  'h'"" 

l)iiilt  on  hopes,  for  the  reversal  of  the  judgment.  ^g^ 

Two  terms  of  this  court,  viz:  November  and  December,  HwciuDiTofci 
elapsed   and  eight  judicial  days  in  January,  between  the 
period  of  bringing  up  the  record  and  the  day  on  which  the 
appellant  assigned  the  error. 

This  appeal,  therefore,  in  the  language  of  the  Cock  of 
Practice^  must  be  rejected. 


GILBERT  w.  HIS  CREDITORS. 

APPEAL  PKOII  TBX  FIBST  JVDlfllAL  DlfTrnfOT. 

Hm  wordi  'third  penons'*  in  the  artiele  S316  of  the  LohMmm  Cm^,  inchid« 
all  wlio  may  be  interested  in  the  peenniaiy  itanding  or  tolvencj  of  the 
penon  ageiast  whom  mortgages  eiist,  and  conseqoently  it  inoladei 
ereditors  of  every  description  who  may  have  dealt  with  the  mortgaging 
debtor  in  good  faith,  Whilst  in  ignorance  of  or  l>efore  the  existence  of  the 
ri|^t  claimed  by  mortgagee  creditors. 

Hie  article  3323  of  the  Lomnana  Code,  implies  that  mortgages  valid  against 
the  creditors  may  be  given  if  they  be  executed  at  a  time  when  the  debtor  is 
not  in  falling  circumstances. 

A  mortgage  given  and  inscribed  at  any  time  previous  to  tlie  three  montlis 
immediately  preceding  the  failure  of  a  debtor,  will  not  be  presumed 
frandulent. 

AU  dealings  between  persons  are  presumed  to  be  in  good  fiiith  which  take 
place  while  neither  of  the  parties  is  in  failing  ciroumstances. 

WjMte  the  record  does  not  show  by  evidence  the  length  of  time  which 
elepaed  between  the  inscription  of  a  mortgage  and  the  failure  of  the 
mortgagor,  it  must  be  viewed  as  liaving  been  made  at  a  period  not  suspicious. 

If  ft  Ss  impossible  to  reconcile  satisfactorily  the  discrepancies  of  several 
articles  of  the  Code,  full  effect  will  be  given  to  the  last  in  the  order  of  their 
arrangement. 

19 
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Emtssit  Dis.      3j  the  tableau  of  distribution  filed  hj  the  Brndic  of  Uie 

Jmnui'ty^  1833. 

I  .  „  —  creditors  of  Thomas  Gilbert,  it  appeared  that  there  were 

fiiMZBT  assets  in  his  hands  to  the  amount  of  five  thousand  one  hott- 
m  cRsoiTo^  ji^  dollars.  The  privileged  claims  for  costs,  commissions, 
&CC.  amounted  to  one  thousand  one  hundred  and  ninetj- 
nine  dollars  ninety-five  cents.  Wallace,  Lambeth,  and 
Pope  were  placed  on  the  tableau  as  privileged  creditors  to  the 
amount  of  two  thousand  seven  hundred  and  seventj-tbree 
dollars  thirty  cents,  for  the  balance  of  monies  furnished  for 
repairs  of  steam  boat  President,  secured  by  mortgage. 
Several  other  creditors  were  placed  on  the  tableau  for 
materials  furnished  to  the  same  steam  boat  for  sums,  all  of 
which  together  with  the  mortgage  claim  equalled  the  amount 
of  the  funds. 

Several  oppositions  were  filed  to  this  tableau.  John  Stac- 
ker opposed  it,  alleging  that  he  wag  a  privileged  creditor  of 
the  highest  order,  and  should  be  paid  before  any  other  credi- 
tor for  five  thousand  dollars  and  upwards.  He  denied  the 
allied  debt  of  Wallace,  Lambeth  and  Pope.  His  claim  was 
/bunded  on  a  conventional  mortgage  executed  by  the  insol- 
vent on  the  9th  of  April,  1831,  and  inscribed  in  the  office 
of  the  register  of  mortgages,  on  the  8tb  ^f  June,  1833.  This 
mortgage  was  executed  to  Benjamin  F.  West,  who  on  the  7th 
of  June,  1831,  subrogated  Stacker  to  all  his  rights  therein. 

Wallace,  Lambeth  and  Pope,  produced  a  mortgage  of 
Gilbert  to  them,  bearing  date  on  the  3d  of  January,  1833. 
It  was  recorded  on  the  9th  of  the  following  June.  Several 
of  the  claimants  for  materials  furnished  for  the  steam  boat 
President,  produced  testimony  of  the  correctness  of  their 
charges. 

The  judge  a  qua  overruled  Stacker's  opposition  as  regards 
bonafde  creditors  whose  claims  existed  prior  to  the  day  on 
which  the  mortgage  was  recorded,  and  maintained  it  •s.to 
^he  claims  of  creditors  since  the  time  of  inscription*  The 
claim  of  Wallace,  Lambeth  and  Pope,  was  postponed  aa 
regards  creditors  prior  to  the  inscription  of  their  mortgage^ 
and  maintained  as  to  subsequent  creditors. 

Wallace,  Lambeth  and  Pope,  appealed. 
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«tVfctf,  for  the  appellants.  ^f^,i^': 

Hennen^  for  Stacker,  an  opposing  creditor.  gilbert 

vs. 

1.  The  recording  of  the  acts  of  Stacker  was  prior  to  ^^Lt^tMCR^viTouM 
of  all  other  creditors,  and  gives  him  a  preference  over  all 
who  recorded  their  acts  subsequent  to  him* 

3.  The  recording  of  the  acts  of  Stacker  avails  him  against 
all  other  creditors. 

Mathsws,  J.,  delivered  the  opinion  of  the  court 

In  this  insolvency  oppositions  are  made  by  several  of  the 
creditors  to  the  homologation  of  a  tableau  of  distribntion 
filed  by  the  syndic.  On  the  tableau  the  appellants  are 
placed  as  mortgagee  creditors  to  the  amount  of  ^^73  30. 
Their  claim  to  any  preference  under  the  mortgage  is 
opposed  by  creditors,  some  chirographic  and  others  claiming 
privileges,  &c.  The  court  below  in  deciding  on  the  oppo- 
iition  of  John  Stacker  to  the  tableau,  a  creditor  who  claimed 
a  preference  by  mortgage,  decreed  that  neither  he  nor  the 
appellants  were  entitled  to  any  preference  over  the  ordinary 
creditors,  in  consequence  of  the  late  period  of  recording 
their  mortgages..  These  parties  both  complain  of  the  judg- 
ment as  being  in  this  respect  erroneous,  and  insist  on  the 
respective  preferences  by  them  claimed. 

The  first  question  to  be  settled  relates  to  the  correctness 
of  the  judgment,  denying  the  preference  as  claimed  by  these 
mortage  creditors.  The  judge  a  quo^  bases  his  decision  on 
the  3320eb  art.  of  the  La.  Code,  found  in  the  title  which  treats 
of  mortgages.  To  understand  the  meaning  of  this  ai*licle, 
it  18  necessary  to  recur  to  several  of  the  preceding  articles. 
The  luiicle  3814  states  the  manner  in  which  conventional, 
jadicial,  and  legal  mortgages  are  acquired,  and  declares  that 
sach  mortgages  are  allowed  to  prejudice  third  persons,  only 
when  they  have  been  publicly  inscribed  on  records  kept  for 
that  purpose  in  the  manner  directed  by  subsequent  articled. 
In  the  French  part  of  the  code,  which  is  more  intelligible 
in  the  present  instance,  the  expression  is  que  autant  qu^elle» 
ont  etS  rendues  public  par  leur  inscription,  fyc.     The  3315  art. 
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i^BRv  Dm.  defines  the  meaning  of  the  terms  third  persons  as  used,  and 

=  designates  all  persons  to  be  such  who  are  not  parties  to  the 

GILBERT 

^.  act  or  the  judgment  on  which  the  mortgage  is  founded. 

SIS  cRRDiTORs  Thc  arts-  3317,  3318,  and  3319,  point  out  the  manner  in 
which  mortgages  must  be  recorded;  and  if  done  as  required 
they  have  cfiect  from  the  date.  The  inscription  is  to  be 
made  within  six  days,  with  an  allowance  of  certain  additional 
terms  for  distance  from  the  place  of  recording.  The  art. 
3320  declares  that  if  the  creditor  allows  the  time  to  elapse 
without  causing  the  act  or  judgment  to  be  recorded,  his 
mortgage  shall  have  effect  against  third  penoBs  dealisg  in 
good  faith^  only  from  the  day  when  he  shall  have  caused 
the  inscription  to  be  made.  Now  we  have  already  ascer* 
tained  by  the  art.  3315,  that  by  the  words  third  persons^  as 
used  in  this  section  of  the  code,  are  to  be  understood  all  per* 
sons  who  are  not  parties  to  the  act  or  to  the  judgment  on 
which  the  mortgage  .is  founded.  The  general  expresaicMi) 
all  persons,  certainly  embraces  all  who  may  be  interested  in 
suMiorthe  pecuniary  standing  or  solvency  of  the  person  against 
•^•■nwfcojiMy  whom  mortgages  exist;  and  consequently  creditors  of  every 
■twiiitory^f  description  will  be  included,  who  may  have  dealt  with  tbe 
'*^^*^wKi"^'^8*^8*'^8  d^'^^^r  in  good  faith,  whilst  4n  ignorance  of  or 
^^  before  tbe  existence  of  the  right  claimed  by  mortgagee 


a  tadMM  erMD-  creditors. 


S!!!pMtTriS  This  doctrine  carried  to  its  full  extent,  will  destroy  tbe 
Miur^Sii'vMS preference  intended  to  be  secured  by  conventional  mort* 
MmM  oTor  !»•-  mees  ovor  Other  creditors  who  were  such  at  the  time  when 
•ftiy»ightd>fatt-  ^e  contracts  of  mortgage  were  made  between  the  debtor 

M  JOT  BMnfift  "   ^^ 

and  creditors  claiming  such  preference.  And  tbe  same 
want  of  preference  would  probably  take  place  even  in  jodi* 
cial  mortgages  in  relation  to  persons  who  were  creditDts 
before  tbe  judment  was  rendered  and  recorded* 

An  interpretation  which  gives  this  effect  to  the  articles 
of  tbe  code  now  under  consideration,  does  violence  to  the 
maxim  which  establishes  the  principle,  that  vigtlantibus  non 
dormientibus  aubveniurU  leges^hnt  is  in  accordance  with  anottier 
principle  of  our  jurisprudence  by  which  the  property  of  a 
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debtor  is  considered  as  a  common  pledge  to  all  his  creditors  Eastbrn  Dis. 

•  x^         o  Jtmmmrf,  1833. 

In  the  event  of  failure.  - 


If  these  provisions  of  law  stood  alone,  they  woald  probably 


aiLBSBT 
VS. 


admit  of  no  other  fair  interpretation  except  that  which  leads  Hit  crxditom 
to  the  result  jast  stated.  But  there  are  subsequent  pro-  3333  ^,]|^^ 
vi^ons  in  this  code  from  which  an  implication  follows,  ^2^'|i^^~J||u2[ 
that  mortgages  valid  against  other  creditors  may  be  given  tonmUbefiT» 
if  they  be  executed  at  a  time  when  the  debtor  is  not  in  fail-  MiatfttiaMwheB 

the  debtor  ^  mH 

ing  circamstaoces,  and  even  under  these  circumstances  on  in  iuifaifdra«»- 
proofthat  the  creditor  paid,  in  obtaining  the  mortgage  a 
real  and  effective  value  at  the  moment  of  the  contract    See 
art*  3333.    The  art.  3335  relates  to  the  inscription  of  judg- 
ments, and  the  following-  article  declares  that  any  inscrip- 
tioa  made  after  the  failure  of  a  debtor,  or  on  the  day  prece- 
ding  it,  shall  have  no  effect  whatever  aeainst  other  creditors.  TanAiidiiiMribed 
From  these  articles  an  irresistible  implication  results,  that]|||^^y*|^J™y 
DM»rtgages  given  and  inscribed  at  any  time  previous  to  the  ^^^^ 


the  ftilara  of  m 

three  months  immediately  preceding  the  failure  of  a  debtor  bZmoJlZtfhiii^ 
would  not  be  presumed  fraudulent.  ^ 

There  is  an  apparent  contradiction  between  these  articles 
and  the  3320th ;  can  they  be  reconciled?  If  it  be  possible  to 
give  effect  to  the  provisions  of  both,  just  principles  of  legal 
interpretation  require  it  should  be  done. 

It  is  clear  that  a  mortgage  gives  no  preference  to  a  mort- 
gagee creditor  over  others,  except  from  the  date  of  its 
inscription,  unless  this  be  done  within  the  time  prescribed 
by  law  which  extends  its  effects  to  the  date  of  the  act.  In 
ttie  present  case  the  mortgages  under  which  the  parties 
chum  a  preference  were  not  recorded  in  due  time.  The 
preference  claimed  therefore,  commenced  only  from  the 
dates  of  inscription  against  third  persons  dealing  with  the  AUd— iim»b»* 
debtor  in  good  faith*    All  dealings  between  persons  arepremmedtoiMiB 


presumed  to  be  in  good  faith  which  take  place  when  neither  J25i6?5tiiep«w 
of  the  parties  to  a  contract  is  in  failing  circumstances.    But  »**■*■*"  ^^ 
a  contract  of  mortgage  may  be  relieved  from  its  legal  taint 
of  iraad  by  showing  that  value  was  paid  at  the  time  of  the 
contract  by  the  mor^agee  even  when  made  and  inscribed 
m  Hempo  inhabiL    The  law  raises  a  presumption  of  fraud 


•ILBXST 
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£uTXMi^£^.  only  in  relation  to  mortgages  both  given  and  inscribed  at  a 
time  suspicious.  Such  as  are  given  previously,  are  to  be 
considered  as  having  been  executed  bonajide^  unless  the  con- 

xucasiMTOBs  trary  be  shown  by  evidence.  Our  laws,  however,  reprobate 
all  contracts  between  a  debtor  about  to  fail  and  part  of  his 
creditors,  to  the  prejudice  of  others;  consequently  all  acts 
done  at  such  a  time  ought  to  be  avoided  and  annulled;  and 

««ff4    4«M  not  probably  even  the  inscription  of  a  mortgage  made  under 

^}^^^^  such  circumstances  would  be  without  effect  aindnst  ottier 

SKTi^iSSSlI  ^'^^*®"*    '**  *®  "present  instance  the  record  as  brought 

£f^^^JJ^^f  up,  does  not  show  by  any  evidence,  the  length  of  time  which 

b!!!SiffbMriS^  elapsed  between  the  inscription  of  the  mortgages,  and  the 

mikSai^  Bot  fg^ii^fg  of  the  debtor.    They  must  therefore  be  viewed  at  not 

having  been  made  at  a  period  inauspicious.     In  cases  where 

a  fair  value  is  paid  to  the  debtor  who  gives  a  mortgage  on 

his  property,  his  estate  is  not  injured  by  the  contract,  and 

the  pledge  for  payment  to  the  mass  of  his  creditors  is  con* 

sequently  not  diminished.    And  in  the    event  of  failure, 

justice  requires  that  persons  who  have  been  vigilant  in 

securing  themselves  by  hypothecations,  should  be  preferred 

to  mere  chirographic  creditors. 

In  pursuance  of  a  just  interpretation  o{  all  the  provisions 

of  the  code  relating  to  the  subject  under  consideration,  we 

are  of  opinion  that  the  court  below  erred  in  refiising  the 

preference   claimed  by  the  appellants   and  the  opposing 

creditor  Stacker.     Although  we  may  perhaps  not  have  sue* 

ifHtoimpoMi.  ^*®**®^  ^^J  ^  reconciling  the  apparent  discrepancy  in 

Mjjtojj^^  these  provisions,  full  effect  is  however  given  to  the  last, 

2^52^:^:?  ^Wch  is  in  conformity  with  the  maxhn  that  legts  potterutrti 

fcSi^%?S^;  P"^^  cf>nirarias  abrogant. 

It  only  remains  for  us  to  settle  the  dispute  about  prefei^ 
ence  between  the  mortgagee  creditors.  This  is  not  a  diffi- 
cult task.  Neither  of  their  mortgages  was  recorded  within 
the  time  limited  by  law.  They  must  therefore  take  effect 
and  give  preference  from  the  respective  dates  of  their 
inscription.  If  these  creditors  had  caused  their  mortgages 
to  be  inscribed  on  the  same  day  the  rights  would  have  been 
concurrent.  See  art  3521  of  the  code.    But  Stacker's  was 


rAVLDiva. 
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recorded  one  day  earlier  than  that  of  the  appellaots*    His  5221"  iS?" 
claim  must  coDsequently  be  preferred  to  theirs;  and  they 
be  preferred  to  creditors  who  Bare  neither  privilege  nor 
niortgage. 

It  was  contended  in  the  course  of  argument,  that  the 
opposing  creditor  Stacker,  has  not  proved  the  genuineness 
of  his  claim*  The  evidence  to  support  it  is  a  notarial  act 
of  mortgage  given  to  Ben.  F.  West,  which  was  transferred 
CD  ibe  claimant  by  a  public  act,  and  the  honesty  of  the  claim 
is  no  where  put  at  issue  upon  the  record. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court,  so  far  as  it  referred  the  pre- 
ferences claimed  by  the  appellants  Wallace,  Lambeth  and 
Pope,  and  by  the  opposing  creditor  Stacker,  be  avoided, 
reversed,  and  annulled.  And  it  is  further  ordered,  adjudged, 
and  decreed,  that  these  creditors  be  placed  on  the  tableau 
of  distirbutions  of  the  insolvent's  estate,  as  entitled  to  a  pre- 
ference under  their  mortgages  over  mere  chirographic 
creditors.  The  opposing  creditor  Stacker,  to  take  rank  of 
and  be  preferred  to  the  appellants. 


8TEWA&T  w.  PAULDING. 

APPSAIt  FROM   TRB  FIBtT  JVDIOUL  OttVRICT  COOET. 

In  sa  Mtloii  by  the  vendor  egalntt  the  vendee  of  real  ettete,  a4)«diested 
«t  pablio  aaetioB,  the  {daintiff's  leqnert  to  the  defendant  that  he  would 
comply  with  the  teimi  of  the  sale,  and  the  defendant's  refoaal  to  do  so,  la 
iawMioWint  to  put  the  latter  In  defanlt 

The  plaintiff  soki  at  pubHc  auction  a  lot  of  groand  wifb 
its  improvements,  situated  in  suburb  St  Mary,  at  the  coiMf 
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^^■■".^  of  Gravier  and  Baronne  streets,  in  the  city  of  New-Orleans, 

=====  measuring  sixtj-nine  feet  on  Baronne  street,  one  hundred 

M.  and  one  feet  and  seven  inches  on  Gravier  street,  and  one 

pj»u>nro.     hundred  twelve  feet  and  ten  inches  on  the  line  adjoining 

Mr.  Mioton.      The  defendant  became  the  purchaser  for 

eleven  thousand  and  eight  hundred  dollars,  payable  in  six* 

twelve  and  eighteen  months  to  be    secured  bj  endorsed 

paper  and  mortgage  on  the  premises. 

The  petition  charged  that  since  the  sale,  the  defendant 
had  refused  to  abide  by  the  adjudication  thus  made  to  him, 
and  to  comply  with  the  conditions  of  the  sale.  That  the 
plaintiff  had  since  caused  the  lot  to  be  sold  at  auction,  for 
the  defendant's  account.  At  the  second  sale  it  was  adjudi- 
cated for  the  sum  of  ten  thousand  dollars.  This  action  was 
brought  to  recover  one  thousand  and  eight  hundred  dollars, 
the  diffisrence  in  the  prices  at  the  two  sales. 

No  answer  was  filed,  and  judgment  by  default  was  taken 
and  afterwards  confirmed. 

The  defendant  obtained  a  rule  nisi  to  set  aside  the  judg- 
ment. On  the  return  of  the  rule,  A.  Hennen,  Esq.,  a  wit- 
ness for  the  defendant,  testified  that  the  plaintiff's  coun- 
sel had  informed  him  that  the  suit  had  been  brought,  and  if 
no  answer  were  filed,  judgment  would  be  taken.  Witness 
mentioned  these  facts  to  defendant,  who  in  the  absence  from 
the  city  of  witness,  had  employed  the  late  S.  Hill,  Esq.,  as 
counsel  to  defend  the  cause. 

The  defendant  in  his  affidavit  stated  that  he  had  a  good  defence 
on  the  merits,  and  specified  several  grounds  on  which  he  had 
intended  to  rely.  He  also  stated  that  the  plaintiff  had 
acceeded  to  h's  wish  to  annul  the  sale  as  defendant 
had  been  informed  by  his  counsel,  S.  Hill,  Esq.,  who  soon 
afterwards  died.  The  defendant  believed  that  his  said 
counsel  had  taken  all  requisite  legal  steps  to  secure  his 
rights. 

The  motion  for  a  new  trial  was  overruled,  and  no  testi- 
mony having  been  taken  by  the  clerk  in  writing,  and  the 
parties  not  agreeing  on  a  statement  of  facts,  the  judge  a  quo 
ibmished  one. 


lAVLSUM^ 
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Isaac  L.  MC07,  testified  diat  the  property  had  been  adjadi- 
cated,  as  stated  in  the  petition,  to  the  defendant.  ^Tfaat 
defendant  when  applied  to  by  witness,  always  refused  to 
comply  with  the  terms  of  sale;  that  defendant  was  notified 
that  if  he  did  not  comply  with  the  terms  of  sale,  die  property 
woold  be  sold  again,  and  at  his  risk."  The  lot  was  accord- 
ingly sold  a  second  time,  in  presence  of  de£^dant.  The 
fint  sale  was  made  for  eleven  thousand  dght  handred  doUara, 
and  Ae  second  for  ten  thousand  dollars. 

The  defendant  then  appealed. 

De  Armas^  for  plaintiff  and  appellee,  contended  that: 

1*  No  statement  of  facts  can  be  drawn  up  after  judgment 
by  default  is  affirmed.     Code  of  Practice^  wrU  002  and  603. 

3.  No  demand  for  nullity  of  a  judgment  can  be  made  but 
by  a  regular  action.     Code  of  Practice^  art.  604. 

3.  Judgment  ought  to  be  confirmed  by  testimonies  not 
on  record. 

Hennerij  for  the  defendant  and  appellant,  contended  that: 

1  The  allegations  of  tiie  petition  are  not  sufficient  to 
maintain  the  action. 

2.  The  proof  does  not  make  out  any  cause  of  action. 

3.  There  was  no  legal  citation  served  on  the  defendant; 
none  of  the  legal  formalities  of  a  citation  being  complied 
with,  as  is  apparent  on  the  face  thereof. 

4.  The  judgment  by  default  should  have  been  set  aside, 
for  the  reasons  detailed  in  the  affidavit  of  the  defendant. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  founded  on  the  2589th  article  of  the  Louisi- 
ana Code,  found  in  the  chapter  which  treats  of  sales  by  auc» 
tion,  &c.  The  suit  is  brought  to  recover  the  difference  in  the 
price  of  immovable  property,  which  had  been  adjudicated 
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^^'"'iS?'  ^  ^^  defendant,  who,  as  alleged,  is  the  proprietor,  refused 

«  to  comply  with  the  terms  of  sale;  and  in  conseqaence  of  this 

«f .         refusal,  the  auctioneer  sold  the  property  a  second  time  at  his 

PAuu)iHe.    i^jg^    f^j.    ^   price    less  than    was  obtained  at    the   first 

adjudication. 

The  defendant  suffered  judgment  to  be  entered  by  default, 
which  was  afterwards  made  final,  on  hearing  of  testimony  in 
the  cause.  From  this  judgment  he  appealed,  and  obtained 
a  statement  of  facts,  made  out  by  the  judge  a  guo^  the  parties 
having  refused  to  agree  to  one. 

Under  this  statement  of  facts,  it  is  contended  on  the  part 
of  the  appellant,  that  the  plaintiff  failed  to  show  any  cause 
of  action,  not  having  produced  any  evidence  to  establish 
that  the  defendant  was  legally  put  in  default,  in  moroj  in 
respect  to  the  performance  of  his  part  of  the  contract. 

The  first  time  we  were  required  to  investigate  this  sub- 
ject was  in  the  case  of  Enoin  vs.  Fenwick^  to  be  found  in 
6  JIfar.  JVl  S.p*  229.  We  there  expressed  an  opinion  that 
the  rules  relating  to  the  steps  required  to  be  taken  in  order 
to  place  a  debtor  in  mora,  considered  in  regard  to  some  of 
these  provisions,  are  entirely  arbitrary;  but  being  imperative 
roust  be  obeyed  by  those  who  administer  justice  under  the 
law.  The  sale  to  the  defendant  implied  a  commutative 
contract;  it  was  on  credit,  and  the  vendor  was  bound  to  give 
his  notes  for  the  payment  of  the  price,  and  the  plaintiff  to 
convey  to  him  the  property  sold,  which  being  an  immovable^ 
required  a  written  act  of  sale,  according  to  the  art.  1907  of 
the  La,  Code*  In  commutative  contracts  when  the  recipro- 
cal obligations  are  to  be  performed  at  the  same  time,  or  the 
one  immediately  after  the  other,  the  party  who  wishes  to  put 
the  other  in  default,  must,  at  the  time  and  place  expressed 
in  or  implied  by  the  agreement,  offer  to  perform  as  the  con- 
tract requires,  that,  which  on  his  part,  was  to  be  performed, 
or  the  opposite  party  will  not  be  legally  put  in  default.  The 
article  2588  states,  that  if  the  object  adjudged  by  auction, 
be  one  for  which  the  law  requires  that  the  act  of  sale  shall 
be  made  in  writing,  the  purchaser  may  retain  the  price,  and 
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tbe  seller  the  possession  of  the  thing,  until  the  act  be  passed,  ^"**i^ 

The  statement  of  facts  in  the  present  case,  does  not  show         ^^ 
that  any  act  of  sale,  in  writing,  of  the  property,  was  passed      »»«>■• 
or  offered  to  be  passed,  by  the  seller.      The  only  testimony 
adduced  on  this  matter,  is  that  of  the  auctioneer,  who  test!* 
fied  that  the  defendant,  when  requested  by  him,  refused  to 
comply  with  the  terms  of  the  sale.      But  this  was  not  suf-    ,         .    ^ 

'^  <*  In  an  action  bj 

ficient  to  put  him  in  default,  according  to  the  1907th  art.  of  ^^^^^|?J2 
the  Code  above  cited,  for  the  plaintiff  did  not  offer  to  per-  Si^'pjSiS'^S: 
form  that  which  on  his  part  was  to  be  performed,  viz:  to  J^SttoSJfde* 

t        J 1.       ji       J      /*  mi.  •  ji  J.   X*  /s*       •      fondant  that    no 

make  the  deed  of  conveyance.  This  case  does  not  diner  in  would  comply 
any  material  circumstance  from  that  cited  from  6  JV.  5.  the  mIo,  and  the 

-^oe^  defendant'a  reftt- 

Oee   p.  235.  aaltodoaOfiaia- 

*■  aufflcient  to  put 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  25^,'^*'     *■ 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled;  and  it  is  further  ordered,  that  judgment  be  here 
entered  against  the  plaintiff  and  appellee,  as  in  case  of  non- 
suit, with  costs  in  both  courts. 


MOORE  vs,  GIBSON. 

APPEAL  ntOlf   TBS   COlfRT   OP  TH£  BECOITD  DISTRICT 

If  the  appellant  rely  on  errors,  apparent  on  the  face  of  the  record,  and  fail  to 
make  the  assignment  within  the  ten  days  next  following  that  of  filing  the 
transcript  of  the  record,  the  appeal  will  be  dismissed. 

This  action  was  brought  to  obtain  the  seizure  and  sale  of 
certain  lands,  situated  in  the  parish  of  Terre  Bonne,  and  a 
slave,  mortgaged  to  secure  the  payment  of  the  purchase 
money,  of  which  a  balance  of  three  thousand  two  hundred 
and  sixty-two  dollars  and  seventy-five  cents,  was  claimed  io 
b«  due. 
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^tUSfiS?'  '^^^  defendant,  Gibson,  presented  bis  petition,  denying 
==  that  tbe  formalities  of  tbe  law  bad  been  pursued  in  obtain- 
ing the  order  of  seizure,  and  demanding  the  rescission  of  the 
sale,  on  the  ground  of  error,  induced  hj  the  vendor;  and 
obtained  an  injunction,  stajdng  proceedings  on  the  order  of 
seizure  and  sale.  To  this  demand,  and  the  other  allegations 
of  the  defendant,  the  original  plaintiff,  Moore,  pleaded  a 
general  denial. 

Moore  had  judgment  in  the  inferior  court,  for  the  claim, 
with  damages  against  Gibson  and  his  sureties  in  the 
injunction  bond.    Gibson  appealed. 

The  clerk  certified  ^that  the  foregoing  transcript  is  a 
true  and  literal  copy  of  all  the  proceedings,  as  well  aa  of  all 
the  documents  filed  in  the  suit  of  S.  G.  Moore  vs.  T.  A.  Gib- 
son." The  record  was  filed  on  the  3d  of  June,  1833.  Error 
on  the  face  of  the  record  wsis  assigned  on  tbe  20th  of  January, 
1834. 

Wheeler  and  Tat/lor^  for  plaintiff  and  appellee,  moved  to 
dismiss  the  appeal. 

1.  The  certificate  is  insufficient,  inasmuch  as  it  does  not 
state  that  the  record  contains  all  the  evidence  adduced  by 
the  parties.  Code  of  Practice^  arts.  586,  602  and  896.  Ditlo 
vs.  Barton^  6  JV.  S.  127.  Trenchard  vs.  Elderkin,  3  La. 
Reports  294. 

2.  The  appeal  must  be  rejected,  because  there  is  no 
assignment  of  errors  of  law  appearing  on  the  face  of  the 
record.  Code  of  Practice^  art.  897.  Rule  4th  of  the  Supreme 
Court* 

Meholls^  contra. 

The  court  erred  in  compelling  plaintiff  in  injunction  to 
proceed  to  trial,  in  the  absence  of  his  counsel. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  appeal  in  this  case  must  be  dismissed,  the  reooid  or 
transcript  filed  in  this  court  by  the  appellant,  is  not  certified 
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88  containing  all  the  eyidence  adduced  at  the  trial.     There  Sastsmt  Dit. 
is  no  statement  of  facts,  no  bill  of  exceptions  or  special  ver.  ' 

diet,  and  the  appellant  has  suffered  ten  days  to  elapse  since  "pI^to^'t*^ 
the  record  was  filed,  without  makiner  any  assignment  of         **• 
errors.     Code  of  Practice^  586  and  896.     6  Martin,  JV.  5. 127.    if  theappeUaat 

3  IdU  Reports  394*  apparent  on  the 

face  of  the  record, 
and  fail  to  make 
the      auignment 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this  Y*'*^  the   ten 

'  '  'JO  7  days  next  follow- 

appeal  be  dismissed,  with  costs.  jjf  2;;^^"*^ 

the  reoordf  tite 
appeal  will  be 
dumiaaed. 


HEIRS,  Slc.  of  PACaUETET  vt.  MOSSY  ET  AL. 

APPEAL  FBOM  THX  COURT  OF  PROBATXS  FOR   THX   PARISH    OF  NEW-ORLXANS. 

Where  a  contrariety  in  names  of  the  heirs  and  persons  giving  a  power  of 
attorney  to  recover  the  estate  for  them,  in  that  capacity,  is  reconciled  by 
ntisfactory  testimony,  received  in  the  court  below  without  objection, 
the  Supreme  Court  will  not  disturb  the  judgment 

The  petition  alleged  that  Francois  Bernard  Pacquetet, 
died  in  New-Orleans  in  1833,  having  made  his  olographic 
testament,  instituting  certain  persons  his  universal  heirs  and 
legatees,  all  of  which,  with  the  exception  of  one  who  was 
dead,  lived  in  France;  that  the  plaintiffi  were  appointed  the 
attorneys  in  fact  of  the  said  legatees  and  heirs,  to  take  pos- 
session of  the  estate*  The  testamentary  executor  and  attor- 
ney for  absent  heirs,  were  made  defendants.  Documents 
were  annexed  to  the  petition,  to  show  the  powers  of  the 
plaintiffi,  and  the  quality  of  the  persons  giving  them. 

The  executor  denied  that  the  plaintiffs  could  claim  the 
estate  in  their  own  names,  and  he  required  evidence  of  the 
alleged  heirship  and  quality. 

Judgment  was  rendered  for  the  plaintifls,  from  which  the 
executor  appealed. 
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Eastbm  Dm.      Mathews,  J.,  delivered  the  opinion  of  the  court. 


HEIRS,  KTc.  OP      In  this  case  the  heirs  and  legatees,  by  their  attorney  in  fact, 

PAc^oKTKT    ^^^  ^^  executor  of  the  last  will  and  testament  of  Fran9oi8 

NOMTXTAL.   gamard  Pacquetet,  to  cause  an  account  to  be  rendered  by 

the  defendant,  and  to  recover  from  him  possession  of  the 

testator's  succession. 

Judgment  was  rendered  against  the  executor  in  the  court 
below,  from  which  he  appealed. 

The  rendition  of  the  account  and  payment  of  the  funds  of 
the  estate  to  the  plaintifis,  are  opposed  by  the  defendant 
before  this  court,  entirely  on  the  ground,  that  the  persons 
who  sent  their  procuration  to  the  attorneys  in  fact,  are  not 
the  heirs  of  the  testator,  nor  those  designated  in  his  will,  as 
heirs  or  legatees. 

There  does  appear  to  be  some  difference  between  the 
names  written  in  the  testament,  and  those  of  the  consti- 
tuents   who    forwarded    their    authority   to    collect   their 
inheritances  and  legacies. 
When  the  eoD.      '^^^  Contrariety  in  those  names,  is,  however,  not  very 
y2S?£i  ■•JS  great,  and  the  identity  of  the  persons  who  gave  the  power 
pomoflnoraey  to  Call  the  cxccutor  to  accouut,  and  receive  the  funds  of  the 
teto^forUMm^ln estatc,  with  those  named  in  the  will,  is  established  by  writ- 
i«eonc3edby M- ten  documents  and  testimony,  which  were  received  in  the 

tiifkctory     teati- 

moinr,    received  Court  of  Probatcs  without  Opposition,  and  aSbrd  the  evidence 

In  die  court  be-  ^^  ' 

teedM^e  8^1  ^^  which  that  court  beised  its  judgment.  We  have  exam- 
JJJ"*5^f  ^  i^®^  *^^*  evidence,  and  are  of  opinion  that  the  judge  a  quo^ 
jndffnient.         jjj  j^^^  ^^^  ^^  j^g  conclusions  ou  the  facts  of  the  case;  and  as 

it  presents  no  questions  of  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  costs  to  be 
paid  out  of  the  succession. 

Derbigny^  for  appellants. 
Morphy^  contra. 


OF  THE  STATE  OF  LOUISIANA.  169 

EUsTssir  Du^ 

TURNEE  W.  PULLY.  J'«»r««ry,18M. 


APPEAL  FROM   THE  COURT  OF  TRJC   FIRST   DISTRICT. 

The  articles  of  the  Louitiana  Code,  relative  to  putting  a  party  in  defanlt,  do 
not  apply  to  a  claim  of  damages  for  an  alleged  trespass ;  they  relate  solely 
to  obligations  arising  out  of  contracts. 

The  plaintiff  averred  that  he  was  the  lessee  and  occupant 
of  two  warehouses,  situated  on  the  hatture,  in  front  of  suburb 
Delor,  of  the  city  of  New-Orleans,  and  that  the  defendant  in 
the  years  1831  and  1832,  had  at  divers  times  committed 
various  trespasses  on  the  property;  that  he  had  thrown  various 
obstacles  in  the  way  of  the  peaceable  enjoyment  of  the  plain- 
tiff^ particularly  as  to  the  landing  in  front  of  the  premises,  by 
placing  there  rafts  and  other  obstructions,  by  which  the 
plaintiff  had  sustained  damages  amounting  to  five  hundred 
dollars* 

The  defendant  pleaded  the  general  denial,  and  that  he  had 
not  been  legally  put  in  default. 

The  cause  was  submitted  to  a  jury,  by  whom  a  verdict 
was  returned  for  the  plaintiff  Judgment  having  been 
rendered,  the  defendant  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  which  remuneration  is  claimed  for  damage, 
alleged  to  have  been  caused  by  the  defendant  to  the  plain- 
tiff, by  improperly  interrupting  the  landing  in  front  of  the 
warehouse  of  the  latter,  by  attaching  to  it,  and  suffering 
rafts  of  timber  to  remain  an  unreasonable  time  at  said 
landing. 

The  answer  contains  a  general  denial,  and  a  plea  that  the 
defendant  had  not  been  put  in  default,  so  as  to  entitle  the 
plaintiff  to  any  damage.  The  cause  was  submitted  to  a  jury 
in  the  court  below,  who  found  a  verdict  for  the  plaintiff,  and 
assessed  his  damage  at  one  hundred  dollars,  on  which 
judgment  was  rendered,  and  the  defendant  appealed. 


TVRirXR 

vs. 

TVLLY. 


TUBVXB 
Off. 
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Mn^  lot       '^^^  decision  of  the  case  depends  principally  on  matters 
of  fact,  and  on  the  facts,  after  a  strict  examination  of  the  tes- 
timonj,  we  are  unable  to  discover  any  good  reasons  to  differ 
FtaxT.       fj^jj^  j.jjg  jury  in  their  conclusion.     The  question  raised  by 

that  part  of  the  answer  which  denies  that  the  defendant  was 

put  in  mordj  previous  to  bringing  the  suit,  must  be  solved  by 

an  interpretation  of  the  articles  of  the  Lm.  Code,  which  treat 

of  the  modes  in  which  debtors  may  be  put  in  default,  &c. 

The  present  action  is  commenced  to  recover  damages  for 

tiJ^iliSilSiSfan  alleged  tresspass;   consequently  it  is  believed   that  the 

patting^  pJ?  in  articles  of  the  code  above  referred  to,  do  not  apply  to  the 

afpiy  u)  %\]^  case.    See  them  from  1904  to  1913.    They  are  found  in  the 

Of  dftinaffet  for  m  ^^» 

aiiefed  treepan;  sccoud  sectlou  of  the  chapter  which  treats  of  the  effect  of 

they  relate  solely  *■ 

wriBia  *****SSt**^S  obligations,  and  from  their  entire  context,  they  seem  to  have 
contracts.  reference  solely  to  obligations  arising  out  of  contracts.    But 

in  the  present  suit,  the  evidence  shows  that  the  defendant 
was  requested  to  remove  the  impediments,  which  had  been 
placed  by  him,  to  the  free  use  of  the  landing  in  front  of  the 
plaintiff's  property,  and  this  at  the  instance  of  the  latter. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 

Martin  and  Schmidt^  for  plaintiff  and  appellee. 

PresUm,  for  defendant  and  appellant. 
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Eastkbit  Dif. 

Fehnuarf,  1884. 

COMMAGERE  w.  GALLY  ET  AL.  ===: 

COMMAOXKB 
VS. 
APPEAL  FROM  THX   PARISH  COIHIT  OP  TBI   PARISH  AND  CITT  OP  VXW-         OALLT    XT   AL. 

ORLXAN8.  6L  Itfl 

61  1106 


The  prescription  of  four  years,  relating  to  actions  of  minors  against  their  tuton, 
is  only  applicable  to  accounts  rendered  by  tuton.  It  relates  to  acts  of  a  tutor, 
such  as  he  may  do  in  pursuance  of  his  oflScial  power  or  authority,  and  such 
as  would  be  ratified  when  legally  done.  The  sale  of  property  made  as 
belonging  to  the  seller,  is  not  an  act  of  this  kind. 

The  plaintiff  alleges  he  is  the  son  of  Pierre  Conunag^re  and 
Fran^oise  Frilonx,  both  deceased:  that  his  mother  died 
intestate,  in  1800;  that  she  had  broilght  in  marriage  the 
sam  of  one  thousand  four  hundred  and  eleven^  dollars;  that 
daring  the  marriage,  a  certain  lot  of  ground  was  purchased 
by  his  parents,  which  after  his  mother's  death,  was  sold  to 
Madam  M ercier,  for  eleven  thousand  two  hundred  and  fifty 
dollars. 

The  plaintiff  claims  on  account  of  his  share  of  his  mother's 
dotal  effects,  a  mortgage  on  a  lot,  which  he  alleges  was  sold 
by  his  father,  in  fraud  of  the  rights  of  the  minor  children 
of  whom  the  plaintiff  was  then  one* 

He  claims  the  rescission  of  the  sale  of  the  lot,  because 
it  belonged  to  the  community  of  acquets  and  gains,  and  was 
sold  by  his  father  without  having  pursued  any  of  the  legal 
formalities.  His  father  died  in  1829,  having  rendered  no 
account  of  his  tutorship. 

The  present  occupant  and  those  under  whom  he  claimed 
were  all  made  defendants,  and  judgment  prayed  against 
them  for  the  lot  of  land,  with  the  value  of  its  fruits  and 
revenues. 

To  this  claim,  the  lapse  of  four  years,  since  the  plaintiff 

arrived  at  his  majority,  was  pleaded  as  a  bar  against  any 

claim  of  the  plaintiff,  arising  from  his  father's  administration 

of  his  affidrs. 

The  record  contains,  among  other  orders,  the  following: 

21 
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^/Jl^,^:  "It  is  ordered  by  the  court,  that  this  defendant  be  admitted 
comiAOBR*^  *^  plead  the  prescription  often  years. 

w.  Judgment  was  rendered  for  the  defendant  on  the  excep- 

'  tion,  and  the  plaintiff  appealed. 

Fourchy  and  Magnin^  for  plaintiff  and  appellant. 

The  prescription  of  four  years^  alledged  in  the  defen- 
dant's exception,  which  was  the  basis  of  the  judgment  ren- 
dered by  the  court  bolow,  is  not  applicable  to  this  case* 

Lockettj  contra* 

Matbdbwb,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  plaintiff,  as  heir  to  his  deceased 
mother,  to  recover  certain  real  estate,  and  the  annual  fruits 
and  profits  thereof  for  many  years  in  arrear;  which  estate 
be  alleges,  was  community  property  belonging  to  his  &ther 
and  mother  at  the  time  of  the  death  of  the  latter,  and  was 
administered  and  sold  by  the  former  as  his  natural  tutor^ 
without  pursuing  the  formalities  required  by  law,  and  who 
died  without  rendering  any  account  of  his  administration. 
The  petition  is  prolix  and  argumentative  in  so  much,  as  io 
render  it  somewhat  difficult,  to  ascertain  clearly  the  objects 
of  the  claimant;  but  these  are  prety  evident  viz:  to  have  the 
sale  made  by  the  plaintiff's  father  declared  null,  to  recover 
the  property  sold,  and  the  fruits  and  profits,  during  the  time 
it  has  been  in  the  possession  of  the  different  vendees. 

To  this  action,  the  prescription  of  four  years  is  pleaded^ 
as  provided  in  the  article  356  of  the  La*  Code^  which  cor- 
responds with  the  article  77,  found  in  the  Old  Code,p*  73. 
This  plea  was  supported  by  the  court  below.  The  plain- 
tiff appealed. 

These  articles  of  our  code,  are  similar  to  the  article  475 
of  the  Code  JVapoleonj  except  that  the  prescription  estab- 
lished by  the  French  Code^  is  ten  years.  A  prescription  of 
this  nature,  according  to  the  jurisprudence  of  France,  is 
perhaps  only  applicable  to  accounts  rendered  by  tutors*    It 
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relates  to  acts  of  a  tator,  such  as  he  may  do  in  pursuance  of  ^^J^*  ^f* 
his  official  power  or  authoritj,  and  such  as  would  be  ratified  — 

when   legally  done.     See  Pailliet^s  JVote,  on  the  article  cited  t>#. 

from   the   Code  Franfais.     The  decisions  of  this  court,  in  ^^'•*  *'  ^''• 
relation  to  the  prescription  of  four  years,  against  the  pur- 
suit of  minors,  after  having  arrived  at  the  age  of  majoritty     The  prcKrip- 

tion  of  Ibur  yean, 

touching  the  acts  of  their  tutors,  have   established   prin- relating   to  ac- 

,  *  tioDBOf  miaona- 

ciples,  in   accordance  with  those   which   seem  to  prevail  s^"*.  ^«}'  *"- 

*  ^  tort,  u  only  ap- 

under  the  provisions  of  the  French  Code.  The  acts  spoken  Jjjjj"*  r«SdeS 
of,  are  acts  of  tutorship  and  the  sale  of  property  made,  as  uL? itoict«^iri 
belonging  to  the  seller,  can  never  be  considered  as  an  act  mllT^rin^iilfrJ!!!^ 
of  this  kind.  Whether  the  prescriptions  often,  twenty  and  dij^power  or^aal 
thirty  years  might  have  been  pleaded,  and  would  have  pre-  as  would  be  nti- 
vailed* cannot  be  inquired  into;  for  they  have  not  been  re&ni*  done.  ThenSeof 

*  •'  "       property  made  at 

larly  pleaded  either  in  the  appellate  court,  or  that  of  the  Jjj»^ff*j«f^'jj 
first  instance*     No  other  prescription  except  that  of  four  ■****'*'*'■  "™'- 
years,  which  relates  to  the  actions  of  minors  against  their 
tutors,  seems  to  be  reHed  on   by  the  defendants,  which  we 
are  of  opinion  is  not  applicable  to  a  case  like  the  presents 
See  Martin's  Rep.^  vol.  &,  p.  619.  10  do.^p.  287  and  1  Jf.  S., 

Believing,  as  we  do,  that  the  court  below  erred,  in  sus- 
taining the  exception  of  prescription,  as  pleaded  by  the 
defendants* 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  Parish  Court,  be  avoided,  reversed  and  annulled; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
canse  be  sent  back  to  said  court,  to  be  preceded  in  de  noto% 
according  to  law.  The  appellees  to  pay  uosts  of  this  appeal. 
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EAtTsmir  Dtf. 
r<»ni#rf ,  MM.  NETTLETON  vs.  STEPHENS. 


KSTTLBTOV 

V9, 
iTSPBBHt, 


APPEAL  PROM  TBI   COURT  OP  TRX   SSCOITO   DISTRICT. 

ne  clerk's  cartlflcate  that  the  record  eontalDs  a  fall  transcript  oi  all  the 
pleadings,  proceedings,  documents,  and  evidence  on  file  in  the  case,  does 
Bot  aothorise  the  conclusion  that  all  the  evidence  adduced,  was  put  on 
file  and  is  therefore  insufficient. 

This  action  was  brought  bj  one  of  two  joint  vendors  of 
certain  real  estate  in  the  parish  of  Lafourche,  to  recover 
his  portion  of  certain  instalments  of  the  purchase  money* 

The  defendant  excepted  that  the  debt  claimed  was  indivi- 
sible^  and  that  the  heirs  of  the  co-vendor  should  have  been 
made  co-plaintii&«  The  exception  was  overruled,  and  the 
defendant  filed  his  answer  to  the  merits,  pleading  the 
general  denial  and  several  special  pleas. 

Judgment' was  rendered  for  the  plaintiflffor  one  thousand 
five  hundred  dollars,  from  which  the  defendant  appealed. 

The  clerk's  certificate  was  in  the  following  words:  ^I  the 
subscribing  clerk  of  the  second  judicial  District  Court,  sitting 
in  and  for  the  interior  parish  of  Lafourche,  certify  the  fore- 
going a  true  transcript  of  all  the  pleadings,  proceedings, 
documents,  and  evidence  on  file,  and  of  all  the  orders  on 
record  in  the  said  court  in  the  case,"  &c. 

The  record  was  filed  in  the  Supreme  Court  on  the  37th 
November,  1833. 

The  appellant  filed  his  points  on  the  20tih  of  January 
Ibllowing. 

Taylor^  for  plaintififand  appellee. 

1.  By  the  stipulations  of  the  act  of  sale,  Stephens  had  a 
right  to  part  from  the  two  first  payments  of  two  thousand 
dollars  each  for  one  year  from  the  time  they  became  respec- 
tively due,  if  his  crops  were  not  sufficient  to  pay  after 
deducting  expenses.  The  occurrence  of  the  event  on  which 
ihe  right  to  part  froni  depended,  is  not  proved.    The  debt 
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was  not  indivisible,  bat  pajable  to  the  vendors  by  halves  Bastbrn  Dm. 
according  to  the  terms  of  the  act  of  sale.  * 

2.  The  plaintiff  cannot  be  delayed  by  the  mere  sugges-    "''^J"'''^' 
tion  of  defect  of  title  contained  in  defendant's  answer.    »T«PH«iri. 
Stephens  must  pay  the  price,  bee  luse  if  the  title  was  defec- 
tive, he  has  not  brought  himself  within  the  rule,  since  he 

does  not  allege  he  has  just  reason  to  fear  he  will  be  dis- 
quieted. Faulk  vs.  Woolbridge^  La.  Rep.  2, 09.  Civil  Code^ 
2535. 

3.  No  deficiency  in  the  quantity  of  the  land  sold  is  shown. 
If  there  had  been  a  deficiency,  Stephens  would  not  be 
entitled  to  a  diminution  of  price,  for  it  was  sold  from  boun- 
dary to  boundary  for  a  round  sum.     Civil  Code^  2468,  2471. 

4.  Mrs.  Anderson  and  Mr.  Nettleton  renounced  their 
mortgages.     Ctrt7  Cadej  2038. 

5.  The  judgment  of  the  inferior  court  must  be  affirmed 
with  damages;  since  there  is  no  ground  for  an  appeal,  and 
because  also  the  record  is  not  certified  according  to  law, 
there  is  no  statement  of  facts,  bill  of  exception  to  the  opinion 
of  the  judge,  special  verdict,  or  assignment  of  errors  appear- 
ing on  the  record,  so  that  the  correctness  of  the  tribunal  of 
the  first  instance  cannot  be  examined.  Code  of  Practice,  586, 
897.  Mchols  vs.  Petftaoinj  7  ^V.  S.  608.  Pugh  vs.  Erwin,  6 
a:  S.  159. 

Jftcholh,  conira. 

1.  The  court  erred  in  overruling  the  interrogatory  pro* 
pounded  by  defendant. 

2.  The  court  erred  in  refusing  to  order  a  survey. 

3.  Plaintiff  had  no  right  of  action  without  having  ten- 
dered previous  release,  and  which  he  never  had  the  power 
to  grant. 

Maktin ,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  must  be  dismissed  at  the  appellant's  costs. 
The  certificate  of  the  clerk  states  that  the  record  contains  a 


166  CASES  IN  THE  SUPREME  COURT 

Emtbiw  Dis.  full  tranicript  of  all  the  pleadings,  proceedings,  docameots 

=====  and  evidence  on  file  in  the  case.     There  is  no  statement  of 

KixioT^xT  AL.  fg^^^  YA\Y  of  exceptions,  special  verdict;    and   the  appel- 

lABAMB.     |jm4  jjag  goffered  the  period  fixed  by  law   to  pass,  witb- 

The  clerk's  cer- 
tificate that  the  outanv  assignment  of  errors  apparent  on  &e  face  of  &e  record. 

record  contains  a  -^  o  ^  * 

S?  £r*?i5Sed-      Nothing  authorises  the  conclusion,  that  all  the  evidence 
bi'e^SSrS;  adduced  was  put  on  file. 

file  in  the   case, 
does  not  antho- 

aioo  that  dTthe      It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  this 

evidence  adduced  i  »       j.  j       'aX.  j. 

was  put  on  file,  appeal  be  disnussed  with  costs. 

■Bd  fa  tfaerelbre        * 
inmttcieBk* 


ELUOT  ET  AL.  m.  LABARRE. 

APPXAL  PBOM  THE  COORT  OP  TKE  PnWT   OISTUOT. 

The  same  jadgment  which  has  been  rendered  against  the  possessor  of 
property,  for  rents  accniing  after  judgment  of  eyiction  from  the  premises 
will  be  rendered  against  his  vendor. 

This  case  now  comes  before  this  court  on  the  second 
appeal.  For  a  statement  of  the  facts  on  which  the  first 
appeal  was  taken  and  the  decision  of  the  coilrt  see  5  LouU- 
tana  Reports^  223. 

After  the  cause  was  remanded  the  plaintiff  proived  the 
possession  of  the  premises  as  alleged,  from  the  1st  April 
1831  to  the  10th  June,  1833,  and  that  the  rent  was  worth 
thirty-two  dollars  per  month. 

The  plaintiff  had  judgment  for  four  hundred  and  fifij- 
five  dollars.  Judgment  was  also  rendered  in  favor  of  the 
defendant  and  against  her  vendor  cited  in  warranty,  who 
appealed. 

Hennenj  for  plaintiff  and  appellee. 

StndS^  for  defendant  and  appeHant. 
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Mabtut,  J.,  deKvered  the  opinion  of  the  court.  ^-rt'^***  ikkJ* 

This  case  was  remanded  from  this  court  in  March,  1833.  BuovroRfl  or 

HART 

5  Louisiana  Rep.  After  a  revisal  of  a  judgment  of  the  district         «#. 

court,  who  had  erroneously,  in  our  opinion,  concluded  that  a  ^^^^TitAo. 

former  decree  of  ours,  4  id*  having  passed  on  the  claims  of 

the  plaintifis   for   rent,  aflbrded  a  plea  of  res  jtuHcatOy  as  to 

any  rent  accruing  after  the  judgment  of  the  District  Court 

which  had  been  brought  before  us  and  had  been  examined 

in  this  court 

From  the  judgment  of  the  District  Court,  allowing  to  the  TiMMiMjndg- 
plaintifTthe  rent  from  the  date  of  the  former  judgment  of  the  bMrwderU'li! 
District  Court,  the  present  appeal  is  taken,  by  Longpr6  the  S!f^r  pS^^Sty 
defendant's  vendor,  called  in  warranty,  against  whom  judg-  aftavjodfaSnt  o^ 

•r       C7    ^yioi^  tnn  the 

ment  was  given  in  favor  of  the  orifi^nal  defendant*  preniMt,  wiu  be 

^  °  rendttred  agaiart 

His  counsel  has  not  made  any  defence  in  this  court.  ^  Teador. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


EXECUTORS  OF  HART  vs.  QCUMIDT,  ATTORNEY,  Ac. 

i^FfKAL    JTROM    THE     COURT    OF     UOURT    OP    FROBAPVS    FOB    THS    PiJU9H  OF 

NKW-ORLXANfl. 

Where  three  eieoators  were  appointed  with  Johit  and  ieveral  powcn  In 
relation  to  the  lettlement  and  liquidation,  and  when  that  fhonld  be 
effected,  they  were  to  account  to  and  place  the  funds  of  the  eftate  in  the 
possesiion  of  one  of  their  number;  held  that  to  carry  into  effect  the 
intentions  of  the  testator  thus  expressed,  a  sale  of  the  property  was 
indispensable. 

This  action  was  brought  by  the  executors  of  Samuel  Hart, 
deceased,  against  the  attorney  for  the  absent  heirs,  to  obtain 
a  sale  of  the  real  estate  of  the  succession;  which  sale  the 
plaintifis  averred,  was  necessary  for  the  execution  of  the 
will.  The  clauses  of  the  will  relied  on  are  recited  at  length 
in  the  statement  of  facts  in  the  ca«e  of  the  same  plaintifis  vs. 
Boni,  f.  w-  c.  ante,  97 
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^fS^^SS:     The  defendant  denied  the  allegations  of  the  petition. 

The  judge  a  quo  ordered  the  sale.  The  defendant  appealed. 


BXX€0TORa    OF 

HART 

Vf. 

SCHMIDT. 

ATTORJICV  Ac. 


Schmidt^  for  defendant  and  appellant. 

L  The  executors  are  not  authorised  to  sue  as  required* 
a  Code^  art.  1661,  1662. 

2.  The  functions  of  the  executors  having  expired,  thej 
have  nothing  further  to  do  with  the  estate,  unless  continaed 
in  them,  which  can  only  be  done  by  an  order  of  the  court 
and  upon  giving  security.    Ari.  1667. 

Peircej  corUra* 

Mathews,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  an  order  of  the  court  below 
authorising  the  executors  to  sell  the  property  belonging  to 
the  succession  of  the  testator. 

The  will  does  not  expressly  give  to  them  authority  to  sell, 
WteBihrMez-  hut  it  contains  provisions  relating  to  the  management  of  the 
pSntad  wiSj<Sac  estate  of  the  deceased,  which  in  our  opinion  requires  the 
en,  in  raiatfam  to  sale  of  the  property.  Three  executors  were  appointed  by 
^  ^iS^^^S^  ^^^  testator  with  joint  and  sevenil  powers  in  relation  to  the 
ZaTuMy^w^rto  settlement  and  liquidation  of  the  succession;  and  when  that 
^^\h^t^  should  be  finished  they  were  to  account  and  to  place  the  funds 
SL^pLmldM  ^r  of  the  estate  in  the  possession  of  oqe  of  their  number;  to 
hw\  hflid  dttt'to  carry  into  effect  the  intentions  of  the  deceased  thus  expres- 

carry  iato  6ffBcC 

the  intentkNu  of  sed,  a  salo  of  the  property  appears  to  be  indispensable. 

ttprcMwd,  a  Mle 

iBdkpenSto     It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed. 
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B*iTCBir  Dm. 
PARKER  9$.  PORTER,  £T  ALS.  9'tkrvmr,tm. 

PAMXSm 

ma. 
APPEAL  FROM  TBS   COURT  OP  TEX   FIRIT   DISTRICT. 


POatXBBt  Ati 


The  clause  of  the  act  of  Congress  relatiog  to  the  obstraction  of  the  passage 
of  the  mail,  is  of  a  peoal  character,  and  in  its  application  to  individuals, 
eliarged  with  a  violation  of  it,  must  be  strictly  construed;  and  certainly 
not  with  less  strictness  when  it  is  sought  under  its  provisions  to  protect 
from  the  pursuit  of  creditors  tlie  vessels  usually  employed  in  the 
transportation  of  the  mail,  in  derogation  of  a  right  recognised  by  the  laws 
of  the  state. 

It  b  not  enough  that  in  consequence  of  (he  seizure,  the  mail  contractor  was 
put  to  inconvenience  in  complying  with  his  contract,  and  that  there  ensued 
a  delay  in  the  departure  of  the  mail,  the  seizure  Itself  must  be  a  wiffld 
obstruction. 

This  action  was  brought  against  William  A.  Bradley  and 
Edwin  Porter,  both  residents  of  the  District  of  Columbia, 
and  William  D.  Stone,  residing  in  Mobile,  carriers  of  the 
United  States  mail  under  the  firm  of  Porter,  Stone  &  Co. 
The  claim  was  for  iron  work  and  machinery  furnished  by 
the  plaintiff  for  (bur  steam  boats,  the  Long  Branch,  John 
Morris,  William  T.  Barry,  and  Star  of  the  West,  which 
boats  were  at^  that  time  in  the  employ  of  the  defendants. 
They  drew  on  Bradley  for  two  thousand  dollars  in  favor  of 
the  plaintiff,  and  this  amount  was  credited  upon  the  account. 
The  bill  was  protested  for  non-payment.  The  sum  claimed 
on  the  protested  bill  and  damages  at  ten  per  cent,  and 
balance  of  the  account  amounted  to  three  thousand  one 
hundred  and  fifty-nine  dollars. 

An  order  of  atflichment  issued,  and  the  steam  boats  Long 
Branch  and  Watchman  were  seized. 

On  an  affidavit  of  Charles  Walker  that  the  Long  Branch, 
of  which  he  was  the  captain,  was  then  engaged  in  transport- 
ing the. mail  by  a  contract  between  the  defendants  and  the 
post  master  general  of  the  United  States,  and  that  the 
detention  under  the  seizure  would  impede  and  stop  the 

22 
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gftiTMBi  QitfL  transportation  of  the  mail,  the  judge  a  quo  ordered  her 
immediate  discharge  from  seizure.  A  similar  order  was 
made  in  regard  to  the  Watchman. 

FMTBftBTAM  On  the  trial  of  the  rule  for  the  discharge  of  the  Watch- 
man, the  plaintiff  took  a  bill  of  exceptions  to  the  admission 
of  the  affidavit  of  the  post  master  of  the  city  of  New- 
Orleans,,  stating  that  the  two  boats  were  then  employed  in 
the  transportation  of  the  mail  under  contract,  and  there 
was  no  other  means  of  transporting  it  but  in  said  boats;  and 
that  consequently  its  transportation  would  be  greatly 
obstructed,  retarded,  and  hindered,  if  not  wholly  prevented 
unless  the  boats  were  released. 

.The  plaintiff  appealed.  The  following  statement  of 
iacts  was  agreed. on  by  the  parties.  ^^Order  of  seizure  and 
attachment  having  issued  in  this  case,  the  steam  boats  Long 
Branch  and  Watchman  were  seized  and  attached  by  the 
sheriff,  in  whose  custody  they  now  are.  It  is  admitted  that 
MA  steam  boats  are  now  and  have  actually  been  for  "borne 
tkoe  past  employed  in  transportiikg  the  mail  from  New- 
Odeaas  to  Mobile,  under  a  contract  with  the  post  master 
'  general  to  that  effect;  that  said  steam  boats  are  the  private 
property  of  the  contractors,  the  defendants,  who  employ 
them  for  the  above  purpose,  it  being  stipulated  by  said  con- 
tract, that  said  mail  shall  be  conveyed  in  steam  boats 
between  the  above  mentioned  places.  It  is  moreover  admit- 
ted that  the  mail  bags  were  put  on  board  the  said  Watch- 
man for  transportation  immediately  after  the  seizure  and 
attachment  of  the  same  by  the  sheriff  on  the  5tb  Feb.  1834, 
and  was  on  board  at  the  time  of  the  argument  of  the  rule 
to  set  aside  such  attachment  and  seizure  on  the  6th  instant, 
whereon  the  court  ordered  the  said  boat  to  be  released, 
maintaining  the  order  of  seizure  and  attachment." 

#V«ffon,  for  plaintiff  and  appellant,  contended  as  follows: 

By  the  laws  of  Louisiana  the  process  of  attachment  extends 
to  all  the  property  of  a  non-resident  debtor,  without  allowing 
any  exception  whatever.    If  then  any  property  of  a  non- 


OP  THE  STATE  OP  LOUISIANA.  171 

resident  be  legaUy  exempted  from  the  process  of  attachment,  ^^JISI SS 

the  exemption  must  be  found  in  the  laws  of  the  United  States 

constitutionally  passed*    And  as  the  laws  of  our  state  are         ^, 

very  explicit  and  imperative  on  the  courts  and  its  ofikers,  »«»**»  *»*» 

unless  the  law  clearly  conflicts  with  a  constitutional  act  of 

Congress,  it  must  prevail.     It  is  not  pretended  that  our  stal^ 

law  as  executed  in  the  present  case,  conflicts  with  any  other 

act  of  Congress  than  that  which  has  been  passed  in  pursuance 

of  the  constitutional  power  of  Congress  to  establish  post 

office  and  post  roads.     Under  this  power  expressly  granted^ 

Congress   have  established    post  offices    and    post    roads^ 

and  as  a  power  necessary  and  proper  to  carry  into  eSect 

that  expressly  granted,  have  authorised  contracts  with  indi** 

viduals  for  carrying  the  mails.     I  do  not  clearly  see  the 

necessity  or  propriety  of  Congress  carrying  the  mail,  becaoift 

fliej  have  the  ^^power  to   establish  post  offices  and   post 

roads,'^  inasmuch  as  the  mail  could  and  would  otherwise  be 

carried  by  individuals  or  the  states.     At  all  events  1  suggest 

it  to  the  serious  consideration  of  the  court,  whether  undef 

the  power  to  establish  post  offices  and  post  roads,  they  ca^ 

cause  the  mail  to  be  carried  between  Mobile  and  New*Orleans 

by  water;  thus  establishing  the  high  seas  as  apostrodid-  ^ 

Admitting,  however,  that  Congress  have  the  power  to 
contract  for  carrying  the  mail,  and  by  water,  as  necessary 
and  proper  for  executing  the  express  grant  to  establish  poit 
offices  and  post  roads;  is  it  necessary  and  proper  that  they 
should  exempt  the  carriages,  horses,  or  vessels  of  the  con* 
tractor  from  liability  for  their  debts?  and  if  necessary  and 
proper,  have  Congress  by  law,  exempted  them  from  liability  t 

1.  It  is  not  necessary  that  Congress  should  exempt  th^ 
carriages,  horses,  and  vessels  of  the  contractors  from  attach- 
ment and  seizure  for  their  debts;  because  the  making  a  con- 
tract with  them,  implies  that  they  are  solvent  and  able  to 
complj  with  their  contract,  without  any  extraordinary 
exemptions. 

2.  Because  the  government  takes  bond  and  security  bit 
tlieir  compliance  with  their  contracts,  and  therefore,  ttt' 
t^t^toie  cbtnpliance,  are  not  necessitated  to  pass  laws  whicll  Itf 
efiect  exonerates  persons  from  the  payment  of  their  debts. 
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?t!!?*"  .fe"  3.  Because  the  goTernment  can  obtain  solvent  contractors, 
and  therefore,  are  not  necessitated  to  employ  those  who  are 
'*"**  insolvent.  They  can  employ  persons  who  can  give  the 
poRTSRBTAu  bond  necessary  to  release  an  attachment,  and  are  not  there- 
fore  necessitated  to  employ  those  who  have  not  sofficient 
credit  to  give  the  bonds  necessary  to  release  their  property 
from  attachments. 

4.  Last  of  all,  the  government  could  carry  the  mails 
themselves  in  their  own  vessels,  and  are  not  therefore 
necessitated  to  exempt  the  property  of  individuals  from 
liability  for  their  debts,  in  order  to  have  the  mail  carried. 

For  all  these  reasons  too,  the  exemption  of  the  property 
of  individuals  from  liability  for  their  debts,  is  not  a  proper 
means  to  be  used  by  Congress  in  exercising  their  power  to 
eitablish  post  offices  and  post  roads.  Such  means  are  pecu* 
liarly  improper.  1.  Because  individuals  are  bound  by 
morality,  law,  and  a  regard  to  their  solemn  obligations,  to 
pay  their  debts,  and  Congress  should  not  by  contracting 
with  them  in  effect,  exonerate  them  from  these  obligations, 
3.  A  creditor  has  a  sacred  right  to  his  debt;  the  property  of 
his  debtor  is  in  the  words  of  our  Civil  Code^  the  pledge  of 
his  creditor.  It  thus  belongs  to  the  creditor  and  cannot 
be  taken  for  public  use  without  just  compensation.  Let  us 
next  inquire  if  Congress  has  by  law  prohibited  the  seizure 
or  attachment  of  the  private  property  of  those  who  contract 
to  carry  the  mail,  and  which  is  used  for  carrying  the  mail. 
They  have  not.  Such  a  law  would  have  been  expressed  in 
few  and  simple  words,  subject  to  no  doubt  or  controversy. 
^Horses,  carriages,  and  vessels  employed  in  transporting  the 
mail,  shall  not  be  liable  to  seizure  for  the  debts  of  the  con- 
tractors.^^ Congress  has  legislated  often  and  minutely  in 
relation  to  the  post  office  department,  but  such  a  clause 
cannot  be  found  in  the  statutes  of  the  United  States. 

Without  express  laws,  courts  would  have  been  com- 
pelled to  arrest  soldiers  and  sailors  for  debt,  whatever  thej 
might  think  of  the  policy  of  the  process.  So  also  members 
of  Congress  are  by  the  constitution  privileged  from  arrest 
while  going  to  or  coming  from  the  capitoL  But  the  exception 
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proves  the  general  rule  exceptio  untus  est  exclusio  alien'us.  ^^If**  ^f' 
If  it  required  the  constitution  to  except  a  member  of  Con- 
gress from  arrest,  the  judge  can  exempt  no  other  person      "vZ 

without  law.  FORT.R.TAM 

It  is  far  more  important  to  preserve  that  sacred  obligation 
inviolatey  than  to  facilitate  the  transportation  of  the  mail. 
Epistolatory  intercourse  facilitates  business  and  contributes 
to  our  pleasure;  but  the  right  to  receive  what  is  due  to  us,  is 
a  right  to  live,  and  to  support  our  families,  and  to  compel 
men  to  complj  with  their  obligations  and  duties  is  the  very 
end  of  society.  It  is  urged  that  the  attachment  of  these 
mail  boats  is  in  violation  of  the  9th  section  of  the  act  of 
Congress  passed  in  1825,  third  Story^s  Digest^  p.  1987.  If  so 
I  agree  that  the  attachment  should  be  set  aside.  On  indict- 
ment the  creditor  would  plead  not  guilty,  and  say  I  did  not 
knowingly  and  wilfully  obstruct  the  mail,  by  attaching  the 
mail  boat  The  contractors  themselves  have  knowingly  and 
wilAilly  obstructed  the  mail,  by  their  iaithlessness  in  not 
paying  my  debt  and  forcing  me  to  attach.  They  are  guilty; 
I  am  innocent.  I  did  not  retard  the  passage  of  the  mail  by 
attaching  the  boat;  the  mail  was  not  on  board;  I  did  not 
retard  a  driver  or  carriage,  it  was  a  vesselj  for  which  the  law 
has  not  provided.  She  was  at  anchor  or  fast  to  the  wharf. 
I  could  not  retard  the  passage  of  a  vessel  not  under  weigh, 
nor  of  a  mail  not  in  the  vessel.  Neither  the  plaintiff  or 
sheriff  have  violated  the  section  of  the  act  of  Congress 
invoked,  and  have  therefore  legally  executed  the  writ  of 
attachment  It  cannot  be  set  aside,  because  the  plaintiff 
has  violated  no  law  in  exercising  a  right  given  to  him  by 
law.  A  temporary  stoppage  of  the  mail  may  have  been  the 
consequence  of  his  legal  acts;  that  is  not  his  fault,  but  the 
fault  of  those  whose  unfaithfulness  compels  him  to  resort  to 
legal  process. 

The  stoppage  of  the  mail  would,  in  the  hands  of  proper 
persons  be  very  temporairy,  as  there  is  a  constant  communi- 
cation between  this  port  and  Mobile.  Shall  the  defendants 
avail  themselves  of  their  own  wrong  and  negligence  to 
exempt  their  property  from  their  debts? 
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EASTXRir  Dm.  The  defendants  advance  the  proposition  that  "a  creditor 
has  not  a  right  to  enforce  his  private  claims  to  the  prejudice 
FARKiR  of  the  public  interest."  The  proposition  1  deny  and  no  autfao* 
FoitTXR  XT  ALt  ntj  can  be  produced  in  its  support.  The  converse  of  the 
proposition  is  contained  in  the  constitution  of  the  United 
States.  My  private  right  is  my  private  property,  and  <*pri- 
vate  property  shall  not  be  taken  for  public  use  without  just 
compensation."  If  it  be  for  the  interest  of  the  public,  that 
the  boats  remain  in  the  possession  of  Porter,  Stone  &  Co., 
the  public  can  deprive  me  of  my  private  rights  to  attach 
them  by  giving  them  a  just  compensation;  that  is  by  paying 
the  debts  of  Porter,  Stone  &  Co. 

The  power  of  the  general  government  over  flie  post  office 
department,  is  not  disputed;  but  it  is  perfectly  consistent 
with  the  power  of  the  states  to  compel  all  debtors  to  pay 
their  debts  and  comply  with  their  contracts.  Indeed  the 
latter  power  is  auxiliary  to  the  former.  Those  alone  who 
can  by  their  good  faith  or  their  property  be  compelled  to 
pay  their  debts  should  be  employed  in  the  post  office. 

The  case  of  M^Cullough  vs.  the  State  of  Maryland,  is  cited 
in  defence.  The  state  of  Ohio  attempted  to  tax  the  United 
States  Bank;  the  State  of  Maryland  to  prevent  the  establish* 
ment  of  a  branch  within  her  limits.  It  was  decided  that 
the  general  government  could  locate  a  branch  in  any  state; 
and  that  the  stat^  could  not  tax  the  branch  thus  located.  I 
do  not  dispute  that  the  general  government  may  locate 
post  offices  and  post  roads  in  any  state,  or  contend  that  the 
state  has  a  right  to  tax  them.  But  make  the  case  in  rela* 
tion  to  the  bank  similar  to  the  present,  suppose  it  should 
employ  a  carriage  for  the  regular  transportation  of  its  spe» 
cie,  could  not  the  carriage  be  attached  for  its  owner's  debts* 
Should  they  rent  a  banking  house,  could  it  not  be  seized,  dec. 
for  a  debt  against  the  proprietor. 

The  principle  that  all  private  property,  however  employed, 
can  be  seized,  and  the  difierence  between  seizing  the  pro- 
perty of  individuals,  used  in  the  service  of  the  government 
itself  is  illustrated  in  the  case  of  the  Orleans  JfaoigQJtbm 
Company  against  ike  sdiooner  Amelia^  7th  Martifi^n  R^ffom* 
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Carleton  and  LockeU^  contra^  argued  as  follows:  CirrBitir  Dis. 

Febrmmiyt  ISM* 
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By  the  constitution  of  the  United  States,  it  is  provided 
that  ^Congress  shall  have  power  to  establish  post  offices  and  poRT£itKTixt 
post  roads."  In  the  same  article  it  is  further  provided,  that 
Congress  shall  have  power  ^^to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  fore- 
gcHng  powers,  and  all  other  powers  vested  by  this  constitution 
in  the  government  of  the  United  States,  or  in  any  depart* 
ment  or  officer  thereof."  Con.  U.  5.,  art»  1,  sec.  8.  Under 
this  grant  of  power.  Congress  have  enacted,  ^  that  if  any  per- 
son shall  knowingly  and  wilfully  obslmct,  or  retard  the 
passage  of  the  mail,  or  of  any  driver  or  carriage  carrying  the 
lame,  he  shall  upon  conviction,  for  every  such  ofience,  pay  a 
fine  not  exceeding  one  hundred  dollars,"  &c.  3d  vol.  Stoty*8 
Laat^  p.  1987,  sec.  9.  We  shall  take  it  for  granted,  that 
this  law  of  the  national  legislature,  is  a  constitutional  exer- 
cise of  their  powers,  and  is  therefore  the  supreme  law  of  the 
land,  and  obligatory  upon  the  state  judges.     Qm.  U.  5.,  artm 

The  boat  is  employed,  as  is  admitted  in  the  statement  of 
fitcts,  for  the  express  purpose  of  conveying  the  mail,  under 
contract  with  the  defendants,  stipulating  that  it  shali  bo  car- 
ried in  steam  boats.  This  contract  is  under  a  special  law  of 
Congress  to  that  effect.  3  Story*s  Laws^p^  1984, 1967,  sec.  & 
That  the  seizure  and  detention  of  the  boat,  by  the  sheriff, 
must  necessaiiiy  obstruct  and  retard  the  passage  of  the  mail, 
is  self  evident,  it  being  the  very  vehicle  appropriated  to  its 
conveyance.  It  is,  moreover,  admitted  that  the  mail  was 
pat  on  board  the  5th  Pebruary,  immediately  after  the 
seizure,  and  was  there  on  the  sixth,  when  the  argument  to 
set  aside  the  order  was  had.  So  that  the  passage  of  the 
mail  was  obstructed  and  retarded  twenty-four  hours,  in  virtue 
of  the  seizure. 

A  creditor  has  not  a  right  to  enforce  his  private  claim*  to 
the  prejudice  of  the  public  interest;  and  though  he  disclaim 
any  right  to  seize  and  stop  the  mail  itself,  yet  the  effect  is  the 
same,  if  he  seize  and  stop  the  vehicle  in  which  it  is  conveyed; 
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p^^^  1834*  ^^^  passage  of  the  mail  is  thereby  obstnicted,  and  this  is 
======  what  the  law  prohibits. 

V8.  The  case  of  the  United  States  against  Barney,  contains  a 

PORTiRETALSf^jj,  iHugtration  of  this  subject,  and   establishes  the  very 

point  for  which  we  contend*    3  Haifa  Law  Journal^  p»  138. 
Sergeanfa  Con*  Lato^  p*  IST,  8. 

The  power  over  the  post  office  department,  is  an  attribate 
of  sovereignty  in  all  countries,  and  especially  secured  by  the 
constitution  of  the  United  States.  It  is  the  appropriate 
means  by  which  the  government  exercises  many  of  its  vital 
functions,  and  conveys  all  its  orders  throughout  every  depart- 
ment, civil  and  military,  and  without  which  the  whole 
machinery  would  be  brought  to  a  pause.  Its  establishment 
would  be  vain  and  nugatory,  if  its  great  purposes  could  be 
defeated  by  process  issuing  from  a  state  tribunal.  See  3d  voL 
Slory^a  Qmi*  on  Con.  p*  32,  for  many  excellent  reflections 
upon  this  point 

The  states  of  Maryland  and  Ohio,  attempted  to  prevent 
the  establishment  of  branches  of  the  United  States  Bank, 
within  their  respective  territories,  by  indirect  meanay  the  tax- 
ation of  their  property  and  operations.  The  causes  having 
been  taken  before  the  Supreme  Court  of  the  United  States, 
that  tribunal  determined  that  the  states  have  no  power  by 
taxation  or  oiherwiae^  to  retard^  impede^  burthen^  or  in  any  manr 
ner  control  the  operationa  of  the  conatitulicnal  kcma^  enacted  by 
congreaa^  to  carry  into  effect^  the  powera  veated  in  the  national 
government*  M'CtUioch  vs.  State  of  Maryland.  Condenaed 
Rep.  Sup.  Courts  vol.  pa.  479,  80,  2,  5,  6,  7,  8,  9,  and  notea 
ad  fnem.  The  terms  of  the  prohibitory  law  are  so  broad, 
that  they  make  no  exception,  and  protect  alike  from  seizure, 
a  stage,  carriage,  horse,  steam  boat,  or  other  vehicle, 
belon^ng  to  the  mail  carrier,  or  to  the  government. 

Since  the  case  of  the  United  Statea  vs.  Barney^  before  cited, 
no  attempt  is  known  to  have  been  made  to  seize  the  private 
property  of  the  mail  carriers  for  debt,  notwithstanding  the 
innumerable  contracts  they  must  have  made  with  the  post 
office  department  throughout  the  Union,  for  the  last 
twenty-seven  years,   since  the    date  of  that  decision.     A 


OF  THE  STATE  OF  LOUISIANA.  177 

plaiD  proof  that  the  law  is  settled  and  understood  as  con-  B^rriM  Dm. 

teoded  for.     Nor  is  this  any  hardship;  for  everj  one  is  pre-  ,, 

sumed  to  koow  such  to  be  the  law:  just  as  the  creditor  ought      '^mbb 
to  know  he  cannot  arrest  the  person  of  a  private  soldier  voaTBrnsTAU 
whom  he   trusts;  or  the  property  or  person  of  a  married 
woman,  in  certain  cases;  the  property  of  the  governmenty 
the  salaries  of  its  officers,  or  the  property  which  the  law 
permits  the  bankrupt  to  retain  for  ihe  support  of  his  family. 

By  law  a  certain  time  is  allowed  to  mail  carriers  to  stop 
at  the  various  post  offices  for  opening  the  bags,  examining 
and  distributing  the  mails,  and  for  receiving  others  in  turn, 
(5tory^9  LazDSj  vol.  3,  p^  1988,  sec.  11,)  for  this  purpose  there 
are  allowed  by  regulations,  sometimes  twenty  minutes,  some- 
times thirty,  and  at  the  great  distributing  post  offices,  it  can 
never  exceed^  one  hour,  the  driver  generally  conducts  his 
stage  to  the  door  of  the  post  office,  where  he  takes  out  the 
bags,  delivers  them  to  the  post  master,  and  receives  them 
again  at  the  appointed  time,  he  then  drives  forward  the 
same  stage,  stopping  in  like  manner  at  the  numerous  offices 
on  the  road,  where  he  is  bound  by  contract  to  deliver  the 
mail.  The  bags  are  necessarily  taken  out  many  times  every 
day.  Il  the  stage,  or  a  horse,  could  be  seized  at  that 
moment,  by  a  <  reditor,  it  is  quite  plain,  that  the  mail  would 
be  obstructed  and  hindered  in  its  passage,  so  as  utterly  to 
defeat  the  purpose  of  the  law. 

Thus  the  mail  arriving  at  the  rail  road,  at  lake  Pontchar- 

train,  must  be  taken  out  of  the  boat  to  be  brought  to  the 

city.     If  the  boat  could  be  seized  at  that  moment,  then 

would  the  mail  be  as  effectually  obstructed  and  hindered  in 

its  passage,  as  if  it  had  been  on  board,  and  was  by  that  very 

means  retarded  twenty-four  hours,  as  is  admitted  in  the  state* 

ment  of  facts;  it  will  not  be  forgotten  that  a  law  of  Congress 

authorises  the  transpQrtation  of  mails  by  steam  boats,  from 

New-Orleans  to  Mobile,  so  that  if  it  were  unlawful  to  seize 

and  stop  a  horse,  or  a  stage,  if  the  mail  happened  not  to  be 

in  it,  it  would  be  equally  so  to  seize  a  steam  boat  appropriated 

by  special  contract  to  its  transportation.    Su>rj^$  L«m^  toL 

9  and  p.  1843,  sec  5. 

23 
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CA4TSMI  Dit.      As  a  further  illustration  of  this  subject,  I  would  advert  to 

u,^  J   ■  '   ,  ■ '  that  section  of  the  law  which  exempts  post  tnasters  or  post 
'^m!**      riders  from  doing  mihtia  duty,  or  serving  on  juries.     3d  voL 
ro»T«»JiTAM  Story's  Lawsy  p.  1996,  sec  35. 

BuLLABD,  J.,  delivered  the  opinion  of  the  court. 

The  statement  of  facts  in  this  case,  shows  that  the  plafntifi^ 
a  creditor  of  the  defendants,  who  are  non-residents,  procured 
from  the  court  of  the  first  district,  an  attachment  which  was 
levied  on  the  steam  hoats  Long  Branch  and  Watchman, 
belonging  to  the  defendants,  which  are  now,  and  have  been 
for  some  time  past,  employed  in  transporting  the  mail  be- 
tween Mobile  and  New-Orleans,  under  a  contract  with  the 
Post  Master  General,  by  which  it  was  agreed  that  the  mail 
should  be  conveyed  in  steam  boats.  The  mail  bags  were 
put  on  board  the  Watchman  for  transportation,  shortly  after 
the  seizure,  and  were  on  board  when  the  rule  to  show  cause 
why  the  boats  should  not  be  released,  was  argued.  The 
judge  a  qrio^  ordered  the  release  without  security,  and  the 
plaintiff  appealed. 

It  is  conceded,  that  by  the  law  of  this  state,  the  steam 
boats  in  question  are  liable  to  be  seized,  but  it  is  contended 
by  the  appellees,  that  the  state  law  conflicts  with  acts  of 
Congress,  providing  for  the  establishment  of  post  offices  and 
post  routes,  and  for  the  regular  transmission  of  the  mail, 
and  must  yield  to  the  paramount  authority  of  an  act  of 
Congress. 

The  Post  Master  General  is  authorised  by  law,  to  cause  a 
mail  to  be  transmitted  by  water,  from  the  city  of  Mobile  to 
the  city  of  New-Orleans.  VoL  3,  Loms  of  U.  &  p*  1S84» 
{Story's  edition.) 

He  is  further  authorised  to  have  tiie  mail  conveyed  in  any 
steam  boat,  or  other  vessel,  used  as  a  packet  in  any  of  the 
waters  of  the  United  States,  provided  he  does  not  pay  more 
than  three  cents  on  each  letter,  and  not  more  than  one  half 
^ent'for  each  newspaper.    IbiA  1967. 
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But  the  provisioQ  of  law,  particularlr  relied  on  by  the  |a«tbm  Du. 
appellees,  is  contained  in  the  9th  section  of  the  article  above  b 

recited,  which  is  in  the  following  words.  ^That  if  any  per-  ^^ 
8on  shall  knowingly  and  wilfully  obstruct,  or  retard  the  'o*™* 
passage  of  the  mail,  or  of  any  driver  or  carrier,  or  of  any 
horse  or  carriage,  carrying  the  same,  be  shall  upon  convic- 
tion for  every  such  offence,  pay  a  fine  not  exceeding  one 
hundred  dollars." 

These  are  believed  to  be  the  only  existing  enactments  of 
Congress  on  the  subject.  The  question  therefore  is,  whether 
the  seizure  made  by  the  sheriff,  was  a  violation  of  this  staitute 
and  tortious.  If  so,  the  party  can  gain  no  advantage  by  it, 
and  the  court  below  was  correct,  in  ordering  the  release* 
The  arguments  of  counsel,  as  well  as  the  statement  of  facts, 
present  the  question  in  a  broader  light,  to  wit:  Whether  the 
court  is  to  infer  from  this  act  of  Congress,  upon  fair  princi- 
ples of  construction,  that  Congress  intended  to  exempt  from 

seizure,  under  process  issued  from  state  courts,  any  vehicle 
or  vessel,  usually  employed' in  the  transportation  of  the  mail, 

in  pursuance  of  contracts  with  the  post  office  department,  at 

a  time  when  «the  mail  is  not  on  board,  and  the  vehicle,  or 

vessel,  is  not  ^<m  its  passage  carrying  the  sameJ*^ 

That  Congress  has  authority  under  the  constitution  to  use    ,p^  ^^^^^^^  ^ 

all  proper  and  necessary  means  to  secure  the  regular  Crans-  ^l^^ni^nffto 

mission  of  the  mail,  admits  of  no  doubt.    But  we  are  to  the^^unyeortte 

Budl,  it  of  ft  pa- 

inquire  not  what  the  authority  of  Congress  is,  but  how  far  have  pfticiMraeter,aiid 
they  cho-en  to  exercise  it.  The  above  recited  act  is  of  a  Sarir^^SSrt 
penal  character,  and  in  its  application  to  individuals,  charged  ^^^^^  ^J^ 
with  a  violation  of  it,  must  be  strictly  construed;  and  cei^^^^J^,^^ 
tainly  not  with  less  strictness,  when  it  is  sought  under  its  when  it  u  woSSSl 
provisions  to  protect  from  the  pursuit  of  creditors,  the  vessels  nons,  to  proc«^ 

,  from  the  pannit 

usually  employed  in  the  transportation  of  the  mails,  in  den>  of  creditors  the 
gation  of  a  right  recognised  by  the  laws  of  the  state,  in  •inpio7«i  in  <!>• 
according  to  the  general  rules  of  construction,  it  would  seem  JJJ.JJJjJ'  ^\ 
necessary,  in  order  to  convict  under  this  section,  and  aver  b/ tLimSrth* 
and  prove,  substantially,  in  the  words  of  the  act,  thai  the  tra^ 
Terser,  knowingly  and  wilfully  obstructed  or  retarded  the 
passage  of  the  mail,  of  the  drivers,  or  of  th  j  carrier,  or  of  any 


180  CASES  IN  THE  SUPREME  COURT 

Emtsriv  Di8  horse  or  carriage  carrying  the  same.  Could  the  sherifif^  who 
ss  made  this  seizure  on  the  plaintiff,  as  accessary,  he  convicted 

^  under  this  statute?    Might  he  not  justify  himself  hy  showing 

MBTBRXTALt  jjjg  proccss,  and  that  the  boat  at  the  time  was  lying  in  port 
Am  itt    eooM-  and  the  mail  not  on  board.     It  is  not  enough  that  in  conse- 

tb«  maQ  quence  of  the  seizure,  the  contractor  was  put  to  inconveni- 


••j]j»^J2?J-ence  in  complying  with  his  contract,  and  that  there  ensued 


Jj^JjJ  2J;  a  delay  in  the  departure  of  the  mail;  the  seizure  itself  must 

£u^  taTIST'dJ!  be  a  wilful  obstruction. 

5ff?bt  ^Lm     It  has  been  decided,  under  a  similar  statute,  by  the  Federal 

mUM  obttrae-  Courts,  that  there  may  be  cases  in  which  the  mail  stage, 
actually  in  motion,  with  the  mail  on  board,  might  be  stopped 
without  incurring  the  penalty.  In  the  case  of  the  United 
States  vs.  Hart^  tried  in  the  Circuit  Court,  before  Judges 
Washington  and  Peters,  the  defendant,  a  police  officer  of  the 
city  of  Philadelphia,  was  indicted  for  wilfully  obstructing  the 
passage  of  the  mail  stage  through  the  streets  of  the  city. 
The  officer  defended  himself  on  the  ground  that  the  driver 
was  at  the  time  driving  at  such  a  rate  as  to  endanger  the 
lives  of  the  citizens,  contrary  to  an  ordinance  of  the  city. 
The  court  ruled,  that  if  the  ordinance  conflicted  with  the  act 
of  Congress,it  must  yield;  but  that  the  driver  was  committing 
a  breach  of  the  peace,  independently  of  the  ordinance,  and 
the  officer  was  justified.  They  went  on  to  say,  that  if  the 
driver  of  a  mail  stage  should  commit  a  felony  in  the  street, 
and  then  throw  himself  into  his  box,  or  if  a  felon  should  place 
himself  in  the  stage,  an  officer  would  be  justified  in  stopping 
the  stage  to  arrest  them,  although  the  consequence  might  be 
to  retard  the  passage  of  the  mail.  1  Peters  390.  Sergeant 
on  Con.  Law  J  327. 

The  case  of  the  United  States  vs.  Barney,  in  the  District 
Court,  for  the  district  of  Maryland,  has  been  relied  on.  In 
that  case  it  appears  that  the  defendant  was  an  innkeeper  on 
Ibe  road  at  the  Susquehanna  river.  He  attempted  to  justify 
the  obstruction,  by  showing  that  he  had  a  lien  on  the  stage 
horses  for  food  furnished  them,  for  some  time  before  their 
arrest  and  detention.  It  does  not  appear  that  he  had  any 
process,  but  had  refused  to  let  the  driver  have  the  horses. 
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tinlil  the  bill  for  feeding  them  was  paid.    Judge  Winchester,  £*"»■"  U* 
before  whom  the  trial  was  had,  says  th  it  two  questions  were  = 

made:  «,. 

"First.  Whether  the  right  of  an  Innkeeper  to  dctem  a  'o*"****" 
horse  for  his  food,  extends  to  horses  owned  by  individuals, 
and  employed  in  the  transportation  of  the  mail?  and 

"Second.  Whether  such  right  extends  to  horses  belonging 
to  the  United  States,  and  employed  in  the  same  service  f 

On  the  first  question,  he  decided  that  the  innkeeper  had 
no  Hen,  because  it  was  evident  that  some  other  security  was 
looked  to  and  relied  on.  But  he  seems  to  make  the  case 
tarn  on  the  question  of  lien  or  no  lien.  Among  other  argu- 
ments to  show  that  there  was  no  lien,  the  judge  says:  "a 
carrier  of  the  mail  is  bound  not  to  delay  its  delivery,  under 
severe  penalties,  and  it  can  scarcely  be  supposed  that  he 
would  expose  himself  to  the  penalty  of  such  delay,  by  leaving 
faiB  horses  subject  to  the  arrest  of  every  innkeeper  on  the 
road  for  their  food." 

The  second  question  raised  in  that  case,  has  nothing  to  do 
with  this,  as  it  is  not  pretended,  that  the  boats  are  the  pro- 
perty of  the  United  States.  But  the  judge  goes  on  arguendo 
to  state  cases  not  excepted  by  the  statute,  he  says  "a  stolen 
horse  found  in  the  mail  stage,  the  owner  cannot  seize  him." 
Perhaps  not,  because  it  would  not  be  a  peaceable  taking,  if 
the  driver  should  oppose  him,  but  if  he  should  find  his  horse 
which  had  been  stolen,  in  the  stable  of  the  contractor,  at  one 
of  the  termini  of  the  mail  route,  the  peaceable  taking  of 
the  horse  would  not,  in  our  opinion,  be  a  violation  of  the  act 
of  Congress.  "The  driver's  being  in  debt,"  says  the  judge, 
"or  even  committing  an  offence,  can  only  be  arrested  in  such 
way  as  does  not  obstruct  the  passage  of  the  mail."  In  this 
last  case  supposed,  the  judge  carries  the  doctrine  much  further 
than  judge  Washington  did  in  the  case  above  recited.  It 
is  not  easy  to  perceive,  how  a  mail  carrier  arrived  at  the  end 
of  his  route,  and  after  delivering  his  mail,  could  be  protected 
from  arrest  for  debt,  under  the  provisions  of  this  act  of 
Congress.     HcUPt  Law  Journal^  vol  3,/?.  127. 
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trOARUR 

■HBLDOir 

XT  AX.. 


«Ii'*'  lol*  Congress  has  proTided  against  the  wilful  and  tortious 
obstruction  of  the  transmission  of  the  mail,  but  contractors 
warrant  against  ordinary  delays  in  its  departure  and  arrival 
arising  from  their  own  fault  or  want  of  means,  by  subjecting 
themselves  to  penalties  or  forfeitures.  It  would  appear  to 
us  not  a  good  defence  to  a  suit  on  the  contractor's  bond,  who 
was  bound  to  convey  the  mail  by  steam  boats  generally,  that 
a  particular  steam  boat  usually  employed  by  him  for  that  pur* 
pose,  had  been  seized  in  port  by  the  sherifT,  while  the  mail 
was  not  on  board,  at  the  suit  of  his  creditors,  althou^  a 
delay  in  despatching  the  mail  may  have  been  the  consequence. 
The  court  isj  therefore,  constrained  to  say,  that  in  their 
opinion,  the  act  of  Congress  does  not  extend  to  this  case,  that 
the  seizure  was  not  torteous,  and  ought  to  be  reinstated. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  that  the  cause  be 
remanded  to  be  proceeded  in  according  to  law,  and  that  the 
appellees  pay  the  costs  of  the  appeal. 


;    6    1S2 
Ills    Sd4 


SPURRIER  w.  SHELDON  ET  AL. 


APFXAX.  FROM  TRB  COVAT  OF  THB  FlIUT  DUTRICT. 

Where  defendant  wm  obligated  to  deliver  certain  artieles  to  the  plaintiff, 
and  the  latter  in  hif  letter  requested  the  former  to  hasten  the  ihipment 
of  the  articles,  and  thb  letter  was  on  the  trial  prodaced  by  the  «iftf>n5'ft^tf, 
held  that  the  latter  was  thereby  put  in  default. 

This  was  an  action  brought  by  plaintiff,  a  painter  and 
glazier  in  the  town  of  Louisville,  Kentucky,  against  defend* 
ants  for  breach  of  an  alleged  contract  to  furnish  plaintiff 
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with  a  large  qoantitj  of  spirits  of  turpentine,  whiting  and  BASTcim  Dti. 
paint  --__-__-— 

The  defendants  allege  that  thej  made  onlj  a  conditional  wukrxm^ 
contract,  viz:  to  furnish  the  articles  if  thej  could  procure  sbbldoit 
them. 

The  foundation  of  plaintiff's  claim  is  a  bill  of  parcels,  in 
which  it  is  stated  that  plaintiff  had  bought  of  defendants 
various  articles  i/vhich  were  delivered  to  him* 

The  bill  adds,  under  the  title  of  articles  to  be  sent,  twenty 
barrels  of  spirits  of  turpentine,  at  fortj  cents;  four  thousand 
pounds  Spanish  whiting,  one  and  a  fourth  cents;  one  cask 
Venetian  red ,six  cents:  probable  amount,  three  hundred  and 
fifty-one  dollars. 

In  a  recapitulation,  this  sum  \»  charged  to  plaintiff,  and  a 
lialaoce  struck  against  him  of  one  hundred  and  twenty-six 
dollars  and  soventy-ax  cents.  This  bill  is  dated  January^ 
1828. 

Plaintiff  proved  that  he  was  at  that  time,  (1828)  the  only 
pa  nter  and  glazier  in  Louisville,  and  made  large  profits  apoa 
the  re-sale  of  these  aiiicles;  that  the  quantity,  particularly 
of  turpentine,  was  very  large,  and  was  to  be  bis  principal 
supply  for  the  summer. 

That  he  could  not  supply  his  customers,  and  lost  the  profits. 

The  defendants  allege  that  it  was  not  a  positive  contract^ 
bot  that  they  expected  to  receive  the  articles  in  their  annual 
supply  of  goods,  and  if  so,  they  were  to  furnish  them.  That 
the  expression  in  the  bill  of  parcels,  of  articles  to  be  sent  and 
probable  amount  of  costs,  establish  this  construction  of  the 
contract. 

There  are  various  letters  between  the  parties  in  evidence; 
the  plaintiff  claims  a  caah  balance  of  two  hundred  and 
sixteen  dollars,  and  defendants  admit  one  of  one  hundred 
and  twenty-five  dollars,  which  has  been  tendered. 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  of 
five  hundred  dollars  for  plaintiff. 

There  was  a  motion  lor  a  new  trial,  on  the  grounds,  tbat 

L  There  was  no  evidence  of  any  contract  by  which 
defendants  bound  themselves  to  furnish  the  articles. 
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EAttMH  Du.     3.  That  the  contract  was  only  conditional,  and  it  was 
=====  through  no  fault  ofdefcndaDbt,  which  prevented  their  sending 
.PUBBiEE    the  articles. 

tHXLDOff         3.  Xhat  no  dama&res  can   be  clain^ed,  there  being  no 
evidence  of  defendants  being  in  default. 

4.  Inasmuch  as  the  contents  of  the  letters  of  defendant, 
introduced  in  evidence,  and  charged  to  be  taken  as  true, 
unless  rebutted,  were  entirely  overlooked. 

The  motion  was  overruled,  and  the  defendants  appealed*, 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  in  this  case  resisted  the  plaintiff's  claim 
for  damages,  on  the  breach  of  a  contract  to  furnish  a  supplj 
of  spirits  of  turpentine,  whiting  and  paint,  on  a  suggestion 
that  the  contract  they  entered  into  was  not  an  absolute  or 
positive  one  to  deliver  these  articles,  but  to  ship  them  if  they 
could  be  procured;  that  they  used,  unsuccessfully,  their 
utmost  efforts  to  procure  them;  lastly,  that  they  never  were 
legally  put  in  mord.  There  was  a  verdict  and  judgment 
agiiinst  them,  and  they  made  a  vain  attempt  to  obtain  a  new 
trial  and  appealed. 

In  this  court  the  plaintiff's  counsel  has  urged,  that  the 
verdict  and  the  opinion  of  the  district  judge  in  refusing  the 
new  trial,  legally  made  to  the  two  first  suggestions  of  the 
defendants,  and  an  examination  of  the  evidence,  has 
induced  the  opinion,  that  it  is  not  our  duty  to  disturb  the 
verdict. 

Letters  of  the  plaintiff's  to  the  defendants,  (introduced  by 
^  the  latter)  to  hasten  the  shipment  of  the  articles,  establishes 

^£!^*£!LSn  the  demand  in  writing,  required  by  the  Louisiana  Cude^  1905, 

mnrtotttrtenShe  to  put  the  party  in  mor&m 

vtSSmi  and  thii     The  defendants  have  complained  the  damages  awarded 

leCtarwM  on  the  *        .         ,  . 

gwprojwjdby  by  the  jury  were  excessive.  This  objection  was  presented 
f^draT'  **w  among  others,  to  the  inferior  judge,  on  the  motion  for  a  new 
ttmbsFpotiBd^  trial,  and  we  do  not  think  he  erred  in  disregarding  it. 


InrlMrs  d6laM* 
■at  WM  obUftttod 
todflUT«r  cerUla 
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It  is  therefore,  ordered,  adjudged,  and  decreed,  that  the  KiiTiRir  Via. 
jadgment  of  the  district  court  be  affirmed  with  costs*  '^' 

lORBS  ET  AI.. 
V8. 

Schmidt  and  SterretL  for  defendants  and  appellants.  merchants 


IKBVRAVCE  CO. 


Benjamin^  contra* 


SORBE  £T  AL.  v$.  MERCHANT'S  INSURANCE  COMPANY. 

APPEAL  FROM  TBE   PARISH    COURT    OF    THE     PARISH  AXD  CITT  OF  RXW- 

ORLXAHS. 

To  Mpgood$  at  a  place,  means  to  put  them  on  board  of  a  vessel  at  the  place 
deagnated,  but  to  sk^  goods  from  a  place  does  not  nectasaxily  imply  that 
they  should  be  laden  at  the  place  from  which  they  are  to  be  shipped. 
The  word  Aip  may  signify  either  the  putting  on  board  of  a  vessel,  or  the 
carrying  merchandise  on  a  voyage  between  two  termini. 

In  case  of  doubt  the  contract  should  be  construed  strictly  against  the  perwa 
contracting. 

In  a  policy  of  insurance  of  certain  merchandise  to  he  Mppedfrom  a  given 
place  within  a  specified  period,  the  material  circumstance  which  ought  to 
weigh  most  is  the  time  of  the  sailing  of  the  vessel  on  which  the  property 
is  laden;  and  this  could  take  place  so  as  to  bind  the  insurer  at  any  tifte 
within  the  specified  period. 

The  plaintiffs  aver  in  their  petition,  ^Hhat  on  or  about 
the  25th  February,  1831,  they  contracted  with  the  Merchants' 
Insurance  Company  of  New-Orleans,  for  the  assurance  of 
merchandise  by  any  good  American  or  French  vessels,  to  be 
shipped  from  Havre  and  any  port  of  France  south  of  it  to 
New-Orleans,  during  six  months  from  and  after  the  first  day 
of  August,  1831,  and  to  be  consigned  to  them,  in  considera. 
tion  whereof,  they  paid  the  said  company  the  sum  of  six 
hundred  dollars,  being  at  and  after  the  rate  of  one  and 

34 
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jSJ?**  iS'  *  ^^^  P^^  ^^'^**  ^'^  "^'^^  thousand  dollars.  They  allege  there 

t:  -^  is  error  i^  the  policy,  it  differing  from  the  terms  of  the  origH 

*^*"m"  ^   ^^'  application  and  acceptance,  which  are  in  possession  of 

MXKCBAVTs    dcfcndants.     They  show  that  under  the  policy,  there  was 

msuaurcs  co.  -^  r        j^ 

shipped  to  them  from  the  port  of  Bordeaux,  by  the  French 
ship  Trinity,  of  which  Betters  was  master,  goods  and  mer- 
chandise to  the  amount  of  seventy-four  thousand  four  hundred 
and  ninety-two  francs  and  thirteen  centimes,  equal  with  the 
addition  of  fifteen  per  cent  to  the  sum  of  seventeen  thousand 
one  hundred  and  thirty-three  dollars.  The  vessel  sailed 
from  Bordeaux  on  or  about  the  10th  day  of  August,  1831, 
and  was  wrecked  on  the  coast  of  Louisiana.  The  merchan- 
dise  was  wholly  lost  by  risks  within  the  policy,  viz.  by  the 
perils  of  the  ceas,  of  which  the  said  company  had  notice, 
abandonment  was  tendered,  and  payment  demanded  after 
the  necessary  proof  exhibited  to  them. 

The  Merchants  Insurance  Company  denied  that  the 
plain  tifis  had  any  claim  upon  them  under  any  policy  signed 
by  the  proper  officers  of  the  company.  They  denied  all 
the  allegations  of  the  petition. 

The  policy  stated  that  P.  E.  and  O.  Sorb^,  ^On  account 
of  whom  it  may  concern,  do  make  insurance,  and  cause 
whom  it  may  concern  to  be  insured,  lost  or  not  lost,  at 
and  from  Havre  and  any  port  or  ports  of  France  south  of  it 
to  New  Orleans,  upon  all  kinds  of  lawful  goods  and  merchan- 
dise, laden  or  to  be  laden  on  board  of  good  French  and 
American  vessel  or  vessels  or  either,  whereof  is  master  for 
the  present  voyage  M.  or  whoever  else  shall  go  for  master  in 
this  said  vessel,  or  by  what  other  name  or  names  the  said 
vessel  or  the  master  thereof  is  or  shall  be  named  or  called : 
beginning  the  adventure  upon  the  said  goods  and  merchan- 
dise from  and  immediately  following  the  loading  thereof  on 
board  of  the  said  vessel  at  as  aforesaid,  and  so 

shall  continue  and  endure  until  the  said  goods  and  merchan- 
dise shall  be  safely  landed  at  New-Orleans  aforesaid.  And 
it  shall  and  may  be  lawful  for  the  said  vessel  in  her  voyage, 
to  proceed  and  sail  to,  touch  and  stay  at,  any  ports  or  places, 
.if  ttiereunto  obliged  by  stress  of  weather  or  other  anaroid- 
able  accident,  without  prejudice  to  this  ioanrance.^' 
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The  insarance  was  declared  to  be  on  **wine,  brandy,  sweet  ^^J^^,  fgiJ 
oil  and  other  merchandise,  as  interest  may  appear,  with   "'  '  j 

fifteen  per  cent,  on  the  invoice:  to  be  shipped,  to  the  assured         r$,  ! 

daring  six  months  from  and  after  the  1st  day  of  August,  1831 :  ^^"^JcR^a. 
loss,  if  any,  payable  to  P.  £•  &  O.  Sorb^.    Averaged  loss 
recoverable  on  each  package  of  dry  goods." 

John  Betters  testified  that  he  was  master  of  the  French 
ship  Trinity  on  her  late  voyage  from  Bordeaux  to  New- 
Orleans.  She  was  chartered  for  two  hundred  and  fifty  tons, 
to  the  house  of  Sorb^;  conditioned  to  sail  on  the  5th  August. 
In  fact,  the  house  of  Sorb6  put  on  board  about  three  hun- 
dred tons;  there  were  some  goods  on  board  belonging  to 
other  persons.  They  commenced  loading  the  cargo  con- 
sisting of  wine,  brandy,  vinegar,  some  hardware,  &c.  about 
the  10th  of  July,  and  continued  to  receive  them  from  the 
house  of  Sorb^  up  to  the  6th  August.  On  that  day  they 
left  their  place  of  mooring,  and  dropped  down  to  Bacealan, 
a  kind  of  suburb  to  Bordeaux.  A  lighter  was  afterwards  sent 
to  the  ship  loaded  with  boxes  of  wine  belonging  to  the  house 
of  Sorb^.,  the  whole  of  which  could  not  be  taken  on  board; 
a  part,  about  two  hundred  boxes  were  received  and  the 
others  weret  reurned  to  the  city. 

Witness  on  the  10th  of  August  joined  the  ship  at  Pauhar, 
about  eleven  leagues  below  Bordeaux.  They  put  to  sea 
on  the  12th,  about  three  o'clock  in  the  afternoon. 

To  the  best  of  his  recollection,  he  signed  his  bills  of  lading 
between  the  6th  and  9th  of  August;  he  is  well  satisfied  that 
it  was  daring  this  time,  though  he  cannot  state  the  exact 
day,  and  he  is  sure  he  did  not  sign  his  bills  before  the  goods 
were  received  on  board. 

They  pursued  their  voyage  without  any  thing  unusual 
until  the  4th  October,  when  during  a  thick  fog  the  ship 
struck.  They  were  then  out  of  sight  of  land,  as  they  found 
when  the  fog  cleared  off.  They  struck  about  9  o'clock  in 
the  morning;  about  four  in  the  afternoon  the  ship  bilged; 
about  sun  set  they  dispatched  their  boat  for  assistance,  and 
the  passengers  and  crew,  fifty-three  in  number,  mounted 
iot6  Hbt  tops  to  prevent  the  sea  breaking  over  them  during 
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SSSf  dU*.  *®  ^^S^^    About  forty-eight  hours  after  the  ship  struck, 

s  the  boat  not  returniDg,  they  made  a  raft  and  left  the  ship. 

■**■""  ^'"  Twenty-four  hours  after,  they  landed  at  a  place  near  Che- 

vsRCBAiTTs    niere  and  Tigre,  where  the  boat  joined  them  with  assistance 

about  twelve  oVlock  the  following    night.     They  saved 

nothing  from  the  wreck.    Books,  papers,  clothing,  &c.  all 

were  lost,  the  ship  having  sunk  suddenly  and  unexpectedly. 

The  Trinity  had  been  built  about  two  years,  and  com- 
pletely sound*  It  was  the  opinion  of  witness,  that  the  ship 
was  carried  out  of  her  course  by  the  force  of  currents,  and 
by  reason  of  the  weather  having  been  for  several  days  pre* 
ceding,  rainy  or  cloudy,  so  that  they  could  not  take  their 
observations. 

The  testimony  of  the  captain  was  corroborated  by  that  of 
Peter  Calvalzac  the  mate. 

The  cause  was  submitted  to  a  jury,  who  returned  a  ver* 
diet  for  the  plaintiff,  from  which  after  an  unsuccessful 
attempt  at  a  new  trial,  the  defendants  appealed. 

Slidell^  for  defendants  and  appellants,  made  the  following 
points. 

1.  All  the  dilHiculfy  in  this  case  has  arisen  from  the  false 
view  taken  of  it  by  the  plaintiffi.  The  time  of  shipment 
is  not  a  matter  of  representation  or  even  of  warranty;  it  is 
the  condition  on  which  the  policy  attached.  All  goods  ship* 
ped  or  laden,  which  are  equivalent  terms^  at  any  time  from 
the  Ist  August  to  1st  February,  were  covered  by  the  policy 
to  the  extent  of  forty  thousand  dollars;  none  shipped  or  laden 
before  or  after  those  dates  was  covered;  the  time  of  sailing 
was  immaterial,  unless  indeed  a  delay  altogether  unreason- 
able and  unaccounted  for  should  elapse  from  shipment  to 
time  of  sailing. 

3.  The  stating  shipment  from  and  after  the  1st  August, 
was  clearly  not  a  representation,  if  it  be  considered  as  a 
warranty,  it  must  be  strictly  complied  with  to  the  very  letter. 
See  Phillips  on  InsurancCy  p.  135, 127,   128.      Hughes  do. 

233,  246,  247.     Wilson  vs.  Schroder.    Moody  and  WUkins's 
Jbportsfor  1829,  p.  317. 
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3.  la  a  policy,  the  clauses  fixing  the  termini  of  a  voy-  ^y'**  ^^ 
agC)  which  in  time  policies  are  the  day  and  hour  when  the  ===: 
insurance  commences,  and  when  it  terminates,  are  construed  "^^^""^  ^- 
most  strictly.     See  Manly  vs.  United  Marine  and  Fire  Innr    MKRCHAim 


ranee  Company.  9  Massachusscls  Reports^  87.  Payne  vs.  Huichr 
tnson,  3  Taunton,  405.  Gx5/i7/o  vs.  JVoMe,  2  ^.  403.  Phillips 
on  insurance^  p.  163,  164.  Hughes  dq.  p.  136,  140.  Murray 
vs.  ColunMan  Insurance  Company.   4  Johns.  Rep.  448. 

4.  If  the  policy  had  been  in  the  usual  form  on  goods  by  the 
Trinity  from  Bordeaux,  it  would  have  attached  from  the 
moment  of  the  goods  being  put  on  board  of  the  ship,  or  of 
the  lighters,  if  such  were  the  custom  of  the  port.  See  Phil- 
lips on  Insurance^  p.  166.  Code  of  Commerce^  art.  338,  and 
341 ;  and  this  is  also  the  express  condition  of  the  policy, 
to  commence  ffx>m  the  loading,  shipping,  landing,  are  sjmony- 
mous  terms. 

5*  Theplainifis  themselves  produce  as  part  of  their  prelimi- 
nary proof,  a  bill  of  lading,  in  which  the  goods  are  acknow- 
ledged to  be  ^shipped"  in  good  order  and  well  conditioned 
dated  30th  July.  That  they  have  always  been  so  consi- 
dered by  the  courts  see  Murray  vs.  Columbian  Insurance  Com- 
pony.  11  JoAn«  306.  Howard  vs.  Khettle.  16  East.  Rep.  189. 
See  also  Webster  and  Johnson's  Dictionarids.  Such  also  is  the 
popular  and  general  meaning  of  the  verb  ship. 

6.  The  risk  never  having  attached,  the  plaintiffs  could 
have  claimed  a  return  of  premium  for  all  goods  loaded  before 
the  Ist  August,  and  their  claims  could  not  have  been  resisted 
by  the  defendants.     Phillips  on  Insurance^p.  513. 

7.  The  judge  erred  in  charging  the  jury,  that  the  contract 
was  to  be  construed  strictly  against  the  defendants.  The 
plaintiffs  are  the  parties  stipulating,  the  defendants  those 
who  contracted  the  obligation,  and  if  the  intention  is  doubt- 
ful, the  latter  are  entitled  to  the  benefit  of  the  doubt  Civil 
Code^  art.  1953.  Phillips  on  Insurance^  p.  14.  Pardessus^  3 
vol.  p.  360,  JVa.  777.  Le  Jfowveau  Valin^  p.  354,  where  a 
number  of  authorities  are  cited. 

Strowbridge^  conira. 


INSURUCGJI  GO. 
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p^^nmnf,  itt4       M^^HEws,  J^  delivered  the  opinion  of  the  court 


aOKBB  ET  AI- 
HXRCHAHTS' 


This  is  an  action  on  an  open  policj  of  insurance,  in  which 
muBAHGc  CO.  ^^  plaintiffs  claim  the  value  of  certain  goods  shipped  to 
them,  from  Bordeaux  in  France,  to  New-Orleans,  in  pup* 
suance  of  their  contract  of  assurance,  and  which  goods  were 
lost  on  the  voyage,  &c*  Thej  obtained  judgment  in  the 
court  below,  from  which  the  defendants  appealed. 

The  assurance  was  effected  on  goods  of  a  certain  descrip 
tion,  to  the  amount  of  forty  thousand  dollars,  to  be  shipped 
from  Havre  or  any  port  of  France,  south  of  it  during  air 
months  from  and  after  the  first  day  of  August,  1832,  in  any 
French  or  American  vessel  or  vessels,  6cc.  The  goods  for 
the  loss  of  which  reparation  is  claimed  in  the  present  suit, 
were  laden  on  board  a  French  vessel  called  the  Trinity» 
which  sailed  from  Bordeaux  about  the  6th  of  August.  There 
is  no  dispute  as  to.  many  of  the  important  facts  of  the  case, 
viz:  the  sailing  of  the  vessel,  the  value  of  the  goods  sfadpped 
for  account  of  the  plaintiffif  and  their  loss  by  a  risk  insure 
ed  against. 

We  find  on  the  record  a  bill  of  exceptions  to  the  opinon  of 
the  judge  a  quoy  expressed  to  the  jury  which  tried  the  cause* 
In  his  charge  he  stated,  that  in  his  opinion,  the  word  shipped 
did  not  mean  as  used  in  the  policy^  the  puting  on  board  or 
lading,  but  the  despatching  of  goods  and  that  in  case  of 
doubt  the  contract  was  to  be  construed  strictly  against  the 
person  contracting. 

It  is  a  matter  of  doubt  from  the  evidence  at  what  time 
the  property  in  question,  was  put  on  board  the  vessel;  whe- 
ther on  the  30th  of  July,  1832,  the  date  of  the  bill  of 
lading,  or  after  the  first  of  August,  before  which  time  the 
captain  testifies  that  he  did  not  sign  any  bill  of  Jading. 

On  the  part  of  the  defendants,  it  is  contended  that  Ae 
contract  of  insurance  never  took  efiect,  in  consequence  of 
an  implied  warranty  by  the  insured,  that  the  goods  should 
not  be  shipped  or  put  on  board  the  vessel,  before  the  first 
of  August.    A  philological  contest  is  raised  as  to  the 
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iogofthe  word  to  ship  or  shipped.  To  ship  goods  at  a  ^*J*"""  .Sj** 
place,  means  to  put  them  on  board  of  a  Teasel  at  the  place  ===== 
designated;  bat  the  expression  to  ship  goods  from  a  place,  '^^^'^^^ 
does  not  necessarily  imply  that  they  should  be  laden  at  the  ■■""a"™' 
place  from  where  they  are  to  be  shipped  or  carried,  they  ^^  ^  ^^^^ 
have  been  put  on  board  at  some  other  place,  and  shipped  JJ  ^^'f^SeS*^ 
from  one  different.  It  appears  to  us,  that  the  word  to  ship  ^the^niace^d^ 
as  used  in  the  transportation  of  merchandise,  from  one  place  siSp  goods  n^m 
to  another,  may  si£:nify  whether  the  putine  on  board  of  a  Beeewurii/iSipi^ 

,.,  n  ^  ,  ,.  that  they  ihoild 

▼essei  or  ship,  or  the  carryinir  of  such  merchandise  on  a  ^  i«<i«a  at  the 

*^'  ^       O  plac^  from  which 

voyage  between  two  termini.  We  are,  therefore,  of  opinion  2i^,Jd*  '^^xhe 
that  the  judge  below  did  not  err  in  his  charge  to  the  juryi  Iij;iiiy^er"S5 
respecting  the  meaning  of  the  word  shipped  as  used  in  the  Sr«ilJ|Ld?  MthS 
present  policy.  Neither  do  we  beleive  he  erred,  in  relation  ^^Si  JT'l 
to  tike  opinion  expressed  as  to  the  mode  of  interpreting  the  HVS^wumL  ^^ 
coatoact.    *  The  word  stipulation  was  used  by  Roman  jurists,  in  cue  or  donbt 

*  ./J  ^  thecoqtrwjtli  to 

to  express  aU  kinds  of  contracts,  except  such  as  had  a  par-  ^^  ^^^^1^ 
tiottiar  denoonnation;  it  was  done  by  question  on  answer;  Jj^J^J^  *^* 
the  obligation  was  impoeed  on  himself  by  the  person  who 
answered*  in  the  jnrispradence  of  France,  from  which  our 
Civil  Code  is  borrowed,  the  word  stipulation  means  any 
engagement  or  condition,  introduced  in  a  contract,  &c.  See 
Merlin^  Ripertoire^  Verho^  stipulation. 

The  contract  was  made  to  insure  goods  to  be  shipped 
from  Havre,  or  any  port  south  of  it  in  France,  and  to  be 
consigned  to  the  insured,  during  a  period  of  six  months 
to  commence  from  the  first  of  August,  1883.    This  policy 
sCipiilates  for  time  and  for  i^ces  where  the  goods  are  to  be    i"  •  v*^  or 
canried,  Accoi^ng  to  a  fair  construction  of  the  contract  the^J^"»^[**^j^ 
material  circumstance  which  ought  to  accept  most,  is  theJJ.'JJiSiJV^ 
time  of  the  sailing  of  the  vessel  on  which  the  property  ought  SHJiiff '**^'dl! 
to  be  laden,  and  tfiis  could  have  taken  place  so  as  to  bindM^hMbT^^ 
tbe  insurers  at  any  period,  whether  six  months  from  the^^  tb«  MtUsf  of 

^  the     Teasel      oa 

firat  of  Aotrnt,  1833.    And  as  in  our  opinion  the  contract  ^''^  ^  pro- 

^  *-  psrty  is    laden: 

<Kd  not  take  efiect,  until  after  the  first  day  of  the  period  JjJ,  ^  JJ"]« 
slipoiated;  the  drcuBistance  of  the  goods  having  been  puti^^rta^tiSlB 
on  board  a  day  or  two  before,  admiting  it  to  be  true,  ought dSeperM.  '^^ 
not  to  have  such  weight,  as  to  annul  the  contract  or  pre- 
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Eastkbit  Dti.  vent  it  from  producing  any  effect.    Any  damage  which  flte 
merchandise  might  have  sastained  previous  to  the  first  of 
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^,  August,   would    not    have  been   embraced  by  the  policy, 

MUMUAMTB*  and  the  probability  of  any  such  damage  occuring  in  so  short 
a  period  of  two  days  is  so  remote;  unless  by  some  violent 
convulsion  of  nature,  easily  susceptible  of  proof;  that  it 
ought  not  to  be  taken  into  consideration  in  the  discussion 
of  the  cause.  This  case  differs  from  those  cited  by  the 
counsel  for  the  appellants,  when  goods  were  put  onboard 
at  places  different  from  those  stipulated  in  the  policy*  In 
the  present  instance  the  policy  would  have  protected  goods 
shipped  from  any  of  the  ports  designated  during  six  months, 
from  the  first  of  August,  1832.  To  show  that  the  essential 
and  substantial  part  of  the  contract,  relates  to  the  time  of 
the  vessel  sailing  from  the  port  a  ^tio,  and  not  the  time 
of  lading;  let  it  be  supposed  that  merchandise  had  been  put 
on  board  in  January,  1833,  which  would  be  within  the  limi- 
tation of  the  six  months,  and  the  ship  had  not  sailed  until 
some  time  in  February,  it  certainly  could  not  be  pretended 
that  the  underwriters  would  have  been  responsible  for  any 
loss  happening  in  such  a  voyage* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs* 

Slidell^  for  appellants,  applied  for  re-hearing. 

The  defendants  in  this  case  respectfully  ask  for  a  re-hear- 
ing, and  that  the  judgment  of  Parish  Court  may  be  amended, 
by  disallowing  interest  on  the  sum  recovered  from  ibe  day 
of  the  verdict,  no  interest  having  been  allowed  by  the  jury, 
nothing  can  be  added  to  the  verdict  of  a  jury,  and  no  inter- 
est either  before  or  after  judgment  can  be  given  on  an 
unliquidated  demand.  This  question  has  been  settled  by 
repeated  decisions  of  the  court,  among  the  number  I  refer 
the  court  to  Orleans  vs.  Denis*  7  JV*.  &  225*  Blair  vs. 
Kelso.  7  JV.  5.  263.  Trimble  vk.  Moore,  2  L.  JS.  577*  Pessas 
v«.  Mendibrown.  4t  L,  R*  129. 

Siraahridgey  contrtu 
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L  By  ttie  eigbth  nile  of  practice  in  tltifl  court,  parties  are  ^j^^j^- 
obliged  to  file    witii  the  clerk  a  note  of  their  points^  and  i 

authorities  and  ^o  re^hearing  can  be  granted  on  any  point 
which  is  neglected  to  be  furnished  in  compliance  with  this  rule*'* 
3.  Interest  is  fairly  due  from  the  the  time  the  sum  was  liqui- 
dated, and  a  slight  error  on  one  side  is  as  much  entitled  to 
protection  as  in  the  other,  the  rule  is  positive  and  the  re4ieaN 
ing  must  be  refused. 

The  motion  for  a  re-hearing  was  overruled. 


ZACHARIfi  M.  BLANDDf. 

AVPIU.  TBMA  TBX  COIAT  OF  THB  VIBST  JUDIOXAL  WSftKUSt* 

Where  apwtiienhip»  w  to  a  single  traBsaodon,  ezUts  between  two  commei^ 
eU  firms,  in  en  aetlon  by  one  firm  for  a  settlement  as  to  that  transaction, 
iile  not  necenary  to  make  all  the  members  of  the  other  firm  defendants; 
especMIy  where  some  of  them  do  not  reside  within  the  juristiction  of  tho 
covt 

In  mch  a  copartnership  the  actual  amount  only  which  one  of  the  firms  may 
have  paid  on  the  merchandise  owned  in  partnership,  for  duties  in  a  foreign 
port,  will  be  allowed  to  the  firm  paying  it;  and  the  court  wUl  not  inquire 
whether  that  amoant  was  expended  in  bribing  the  custom  house  officers  of 
the  port  where  the  duties  were  paid. 

Iflicpe  tiie  eoMigBee  p^d  the  duties  in  depreciated  government  paper,  on 
1^  iitn«ignment  on  joint  account,  solely  at  his  own  risk,  and  not  at  the 
ao4  ffeqpest  of  the  consignor,  held  that  the  isonvgngr  wm  entitled 


to  an  equal  share  of  the  gain,  by  that  mode  of  payment. 
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Eastbe't  nt9«  The  m^itig  of  an   accoant  by  one  of  the   parties    acknowledgiiig   ifv 

February,  1834. 

zs====sz      correctness,  is  not  conclusive  against  a  a  correction  of  gross  eiron  m  fiust 

or  mistakes,  as  to  the  legal  rights  ot  the  parties. 

This  action  was  brought  by  James  W*  Zacharie,  as  Bur- 
yiving  parter  of  J.  W*  Zacharie  and  David  PattersoD) 
trading  in  New-Orleans  under  the  firm  of  J.  W.  Zacharie 
&  Co.  It  was  alleged  thai  the  defendant,  Manuel  Blandin, 
of  Titmpico,  in  the  Republic  of  Mexico,  was,  in  April,  1829, 
a  member  of  the  firm  of  Harrison,  Brown  &  Co.,  of  Tam- 
pico,  of  which  firm  one  member,  Thomas  Harrison,  has 
since  died,  and  the  other  member,  George  J.  Brown,  was  at 
the  institution  of  the  suit  in  England. 

On  the  16th  of  April,  1829,  the  firm  of  J.  W.  Zacharie 
6d  Co.,  shipped  to  Harrison,  Brown  6l  Co.,  on  joint  account, 
a  quantity  of  merchandise,  amounting,  as  per  invoice,  to 
thirteen  thousand  three  hundred  and  twenty-seven  dollars* 
The  consignees  sold  the  merchandise,  and  the  gross  proceeds 
amounted  to  upwards  of  fifty-five  thousand  dollars.  The 
petition  charges  that  the  consignees  remitted  to  the  shippers 
the  sum  of  eight  thousand  four  hundred  and  seventy-nine 
dollars,  less  the  export  charges,  and  that  there  should  have 
been  remitted  the  further  sum  of  six  thousand  dollars. 

The  petition  alleges  that  this  diiBTerence  arose  from  the 
consignees  having  overcharged  the  amount  of  duties,  and 
from  having  charged  them  at  their  full  value,  when,  in  truth, 
they  were  pnid  in  a  depreciated  currency,  the  benefit  of 
which  the  said  consignees  retained  to  themselves;  from  over- 
charging commissions,  storage,  packing,  transportation  to 
the  interior  and  expences  of  remitting  the  money,  which 
charges,  it  is  alleged,  were  incorrect,  illegal  and  contrary  to 
their  agreement,  which  was  to  share  the  whole  profit  of  the 
adventure. 

The  shipment  <;onsisted  of  one  hundred  and  sixty-three 
bales  of  domestics.  The  statement  at  the  beginning  of  tbe 
invoice  is  in  the  following  words:  ^^Invoice  of  domestlcB, 
shipped  by  J.  IV.  Zacharie  &   Co.,  on   board  tchooner 
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Correo,  Tucker,  master,  for  Tampico,  for  joint  account  and  ^l^^'^"'*"  ,^ 
risk  of  the  shippers  and  Messrs.  Brown,  Harrison  &  Cp.,  r  = 

of  said  place,  and  to  them  consigned.''  ^^^^^^ 

A  curator  ad  hoc  was  appointed.     He  excepted  to  his      blawdi*. 
appointment  as  illegal,  the  case  not  being  one  in  which  the 
appointment  could  be  made. 

The  attorney  for  the  defendant  appeared  and  excepted 
that  due  and  legal  service  of  the  petition  and  citation  bad 
never  been  made  on  the  defendant,  and  that  the  plaintiff 
had  no  right  to  institute  the  suit  as  survivor,  and  in  the  man- 
ner and  form  in  which  it  had  been  instituted. 

Hugh  G.  Barclay,  one  of  the  heirs,  and  curator  of  the 
absent  heirs  of  David  Patterson,  deceased,  filed  his  petiti<m 
of  intervention,  and  was  admitted  a  co-plaintiff  in  the 
action. 

The  judge  a  quo  sustained  the  exceptions  of  the  defend* 
ant's  attorney  and  dismissed  the  action.  On  appeal,  the 
Supreme  Court  reversed  this  decision,  and  remanded  the 
cause  for  further  proceedings.     Vide  4  La*  Rep.  154. 

The  defendant  then  filed  his  answer.  He  denied  the 
right  of  the  parties  respectively  to  sue  him  in  the  manner 
and  form  pursued,  or  that  the  said  Barclay  was  heir  and 
curator,  as  alleged. 

He  averred  that  the  interest  of  J.  W.  Zacharie  &  Co.,  had 
been  duly  accounted  for  to  them,  and  that  the  whole  matter 
in  relation  to  the  assignment,  had  been  finally  closed  and 
adjusted  between  the  two  firms.  That  on  the  settlement,  an 
account  current  of  sales  was  exhibited,  and  was  acknowledge 
ed  by  J.  W.  Zacharie  &  Co.,  by  David  Patterson,  one 
of  Ihe  firm,  duly  authorised.     He  added  the  general  denial. 

In  his  supplemental  answer  he  alleged  that  in  the  account 
of  sales  rendered,  the  sales  were  considered  as  having  all 
been  made  for  cash,  on  the  supposition  that  the  proceeds  of 
the  sales  on  credit  would  be  duly  realised-,  that  there  remain^* 
ed  several  debts  of  the  concern  still  outstanding,  and  that 
many  of  the  debtors,  though  in  good  standing  when  the 
sales  to  them  were  made,  had  since  become  insolvent.    He 
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EAtTgM  Drt.  prayed  tiiat  the  plaintiff  might  refand  hi*  portion  of  die  bet 

=====  debts. 

Upon  these  pleadings,  tbe  paiHei  went  to  triaL 

B^eqtu^  fer  the  plaintiff,  testified,  that  in  1839  and  I8aOt» 
part  of  the  duties  on  goods  imported  into  Mexico,  were 
allowed  to  be  paid  in  government  paper,  {HhronzoM^  taken 
at  pan  Previous  to  March,  1830,  the  value  of  that  paper 
had  ranged  from  fifteen  to  tfairtf  per  cent,  discount.  Thei^ 
was  risk  in  receiving  that  paper. 

JDu/aW,  for  the  plaintiff,  testified,  that  in  18391,  one  half  of 
the  duties  were  payable  in  that  paper  at  par,  which  could 
then  have  been  purchased  at  a  discount  of  forty  per  cent. 
There  was  then  a  great  risk  in  buying  Hbramas^  owing  to  the 
unsettied  state  of  the  government,  arising  from  the  then 
expected  Spanish  expedition  directed  against  Tampico^ 
The  government  would  at  times  receive  the  KhranzttB  in  pay 
for  duties,  but  at  other  times  they  were  refused. 

Ldzardi^  for  the  defendant,  testified,  that  the  charges  on 
dapping  specie  in  Mexico,  are,  in  the  interior,  two  per  cent, 
discomit,  for  Mexican  dollars;  from  one  to  two  per  cent,  fer 
escort  carriage;  from  one  half  to  one  per  cent,  commission 
for  shipping,  and  three  and  a  half  per  cent,  export  doty. 
The  charges  for  sales  of  goods  in  the  interior  are  two 
and  a  half  per  cent  commissions  for  sales,  and  two  and  a 
half  per  cent,  guarantee.  No  commission  is  charged  for 
sending  the  money  to  the  coast.  The  commission  in  sea 
ports  is  five  per  cent,  and  one  per  cent  storage.  If  sales 
of  goods  are  made  in  the  interior  payable  in  the  usual  cul^ 
rency,  a  discount  of  one  and  a  half  per  cent  is  paid  fof 
good  money. 

Cumllu^  testified,  that  generally  the  proceeds  of  sales  ol 
goods  sold  in  Mexico,  are  not  renntted  till  long  after  A« 
credit  on  which  they  are  sold.  Seven  and  a  half  per  cent 
eommissions  on  the  gross  sales  are  usually  paid  on  goods 
sent  to  and  sold  in  the  interior  of^MexIco,  including  tfie 
otorniisBioili  at  the  sea  port  and  those  of  the  interior. 

La  J8ue,  who  was  a  clerk  of  Harrison,  Brown  &  Co.  in 
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1839,  testified,  thai  the  domestics  composing  tbe  consignmenf)  £**^'**  ^>**- 
were  forwarded  to  and  8o)d  at  San  Lais,  Agoas  Calientes  s=s=s^s 
and  Zacatecas,  and  sold  daring  the  summer  1K29;  that  some     xa<>»am> 
of  the  sales  were  for  cash,  and  others  on  a  credit;  that  the     biasmh. 
rates  of  the  charges  were  according  to  the  usage  and  custom 
of  Mexico.     He  stated  that  in  Maj,  1830,  he  handed  a 
cof>7  of  the  account  current  to    Patterson,  who  verbally 
approved  of  it^  acknowledged  its  correctness,  and  expressed 
his  satisfaction  as  to  the  remittance  of  the  balance.    Patt^^ 
SOD  delirered  to  witness  no   written  authoritj  from  the 
plaintiff,  bat  after    Patterson  had  left  Tampioo,  a  letter 
was  fonnd  of  plaintiff  to  the  defendants  firm,  autfaoriaiiig 
Patterson  toeffect  a  final  settlement  as  to  that  shipment. 

The  plaintiff  had  judgment  for  three  thousand  four  kan- 
dred  and  eighty-five  dollars. 

The  defendant  appealed. 

&nnmj  for  defendand  and  appellant,  contended  that, 

1.  The  transaction  between  the  parties  was  for  a  single 
adventure.  J.  W.  Zacharie  &  Co.,  shipped  to  Harrison, 
Brown  &  Co.,  a  quantity  of  goods  to  be  sold  onjtnni  account^ 
the  profits  to  be  shared  in  equal  proportions.  The 
present  suit  is  instituted  by  J.  W.  Zacharie  A  Co., 
one  of  the  co«partners,  against  M.  Btandin,  one  of  the  firm 
of  Harrison,  Brown  &  Co.,  who  were  to  share  one  half  of 
the  profits,  to  rectify  the  errors  and  overchai^es  in  an 
account  of  sales  rendered ;  to  compel  him  to  pay  over  a  man 
which  they  aver  is  due  on  the  settlement  of  the  co-partner- 
ship. //  is  therefore  a  suit  between  one  set  of  partnere^  agenmt 
those  of  another  set.  If  to  liquidate  the  whole  transaction,  it 
has  been  improperly  brought ;  because  all  the  partners  have 
not  been  joined  in  the  action  and  made  defendants.  1  Peterf 
Washington's  d  Court  RqtortSj  435,  Laamdvoo^  ease,  8 
JV.  &  476»  Faurie  vs.  Millaudon.  Gvil  Cbde,  arts.  S08Q, 
3061«  2  Dwnfari  and  East^  383,  Oraham  vs^  Robertsot^. 
If  to  settle  a  particular  part  of  the  partnership  budness,  it 
18  equally  wrong,  for  no  action  can  be  maintained  for  such 
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EAjrra  Dm.  purpose.    10  Martin,  433;  Drumgool  vs.  Gardner^ s  heirs.   11 
======  Mariin^  427.     Gow  on  Co-parlnerskip,  88.  {Ed.  1830.) 

f  ACHARu  2.  Should  the  action  be  considered  as  properly  brought, 
BiJijfDiH.  and  as  maintainable  in  its  present  form,  the  defendant,  M* 
Blandin,  is  liable  only  for  his  single  share,  i.  e.  one  third,  as 
one  of  the  three  co-partners,  to  the  other  two  co-partners* 
One  co-partner  not  being  liable  to  another  co-partner,  for 
the  portion  of  the  debt  of  the  other  co-partners;  solidarity 
does  not  exist  here. 

3.  What  is  the  extent  of  liability,  if  any,  of  the  defend- 
ant towards  the  plaintiff?  1.  According  to  the  evidence  of 
the  plaintiff,  the  debts  were  all  outstanding,  nearly;  nothing 
is  due  to  the  plaintifis,  according  to  the  evidence  of 
themselves.  2.  According  to  that  of  the  defendants,  the 
same  result  must  be  obtained. 

4.  To  descend  to  particulars  of  the  accounts.  The  first 
and  greatest  item,  is  that  of  the  duties  charged.  The 
co-partnership  was  a  special  one,  and  the  partners  acted  as 
factors,  with  respect  to  each  other.  4  John'^s  Rq>.  266; 
Livingston  vs.  Roseoelt.  Factors,  in  consideration  of  the 
responsibility  which  they  run,  are  entitled  to  have  the  benefit 
of  foreign  customs,  the  payment  of  which  they  hav6  evaded. 
3  Salkeldj  235.     1  Equity  Cases,  abridged,  369. 

5.  But  the  amount  allowed  by  the  judge  below,  twenty- 
five  per  cent.,  is  erroneous,  and  is  not  supported  by  the 
evidence. 

6.  There  are  errors  in  the  calculation  of  the  accounts, 
made  by  the  judge  below. 

7.  Interest  should  be  allowed  to  the  co*partners,  who 
advanced  the  largest  amount  of  funds,  to  wit:  for  the  pay- 
ment of  duties. 

8.  But  the  accounts  of  Harrison,  Brown  &  Co.  are  exam- 
ined by  Patterson,  authorised  for  that  purpose,  and  approved, 
being  found  correct.  This  acknowledgment  cannot  be 
revoked,  it  is  binding  on  the  plaintiff,  particularly,  after  all 
the  discussion  which  had  taken  place  between  the  parties 
about  the  accounts,  as  appears  from  the  correspondence. 
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.   9.  Interest  allowed  by  the  judgment  is  erroneous,  because  5JJ!^%S!l' 
the  claim  of  plaintiffs  was  unliquidated.     Code  Practice,  arts.  =====^ 

ZACH4&1X 

553, 554.  v$. 


BXJLlfBUC. 


Stramhridge  and  Slidell^  for  plaintifis  and  appellees,  con- 
tended that: 

1.  The  purchase  and  shipment  by  the  plaintifis  of  the 
goods,  and  their  acceptance  bj^the  house  of  defendants  in 
Tampico,  constituted  a  contract,  partaking  of  the  nature  of 
partnership  and  of  mandate,  not  perhaps  strictly  reducible 
to  either.  It  is  a  joint  adventure,  known  to  the  French  law 
as  a  ^^societe  en  participation^^    4  Pardessus^  141. 

2.  Whether  it  be  a  contract  of  partnership  or  of  mandate, 
or  partake  of  both,  the  obligations  of  the  defendant  are  the 
same ;  they  both  require  the  most  perfect  good  faith,  and  the 
defendant  is  bound  to  account  to  the  plaintifis  for  a  moiety 
of  all  the  profits  and  advantages  resulting  from  the  adventure, 
or  which  he  might,  with  ordinary  diligence,  have  secured. 
Domain  Tille  8  sec.  4.  Pothier^  Traite  de  la  SocietSj  chap.  7, 
Ms.  121, 122,  124.  Civil  Code,  art.  2830,  2833.  Pothier^ 
Traite  de  Contract  de  Mandat,  Ms.  46, 47.  Civil  Code,  arts. 
2971,  2972, 2973,  2974. 

3.  Blandin  was  properly  sued  alone,  being  responsible  in 
solido  for  the  debts  of  his  house.  If  he  wished  his  co-part^ 
ners  joined,  he  should  have  pleaded  in  abatement;  he  cannot 
now  avail  himself  of  an  exception  not  made  in  the  inferior 
court.  Code  Practice,  art.  333.  Roberts  vs.  Shepherd,  4 
La.  Reports,  91.  Kempe's  heirs  vs.  Hart,  4  La.  Reports,  482. 
JSTtcolet  vs.  Breedlove,  7  Peters^  Reports. 

4.  Where  the  contract  of  partnership  does  not  determine 
the  shares  of  profit,  each  partner  is  entitled  to  an  equal 
share.  If,  then,  the  contract  were  of  the  character  the 
defendant  pretends,  the  division  would  have  been,  per  capita 
amongst  all  the  partners;  I  ut  they  themselves  have  divided 
between  the  two  firms,  each  one  half.     C.  C.  2836. 

5.  The    ease  of  Wetmore  i/  Co.  vs.  Baker  ^  Swan,  was 
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SriSiSlT  MM.  ««^*'«'taldng  to  run  a  line  of  stages,  by  two  diflferent  firms* 
=g  It  was  held  that  though  Wetmore  &  Co*  were  partners,  and 
^.         also  Baker  &  Swan,  yet  there  was  no  partnership  between 
stAiTDnr.     ^(jg  whole.     That  the  act  of  one  of  each  of  the  two  part- 
ners bound  his  firm.   9  Johns*  309.       See  also  Post  vs*  Rink- 
herly.  Idem^  471.     In  1  Montague^  on  Partnerships  it  is  held  in 
various  cases,  (see  note  111  at  page  61,  of  the  notes)  that 
where  several  persons  are  partners  in  trade,  and  some  of 
theoi  carry  on  a  distant  trade,  and  in  such  character  deal 
with  and  become  creditors  of  the  other  firm,  under  a  joint 
commission  of  bankruptcy,  proof  may  be  made  of  their  debt 
as  if  they  had  dealt  with  strangers*     Goo,  307, 308. 

6.  The  distinction  of  minor  partnerships,  1  Mont.  219^ 
compound  partnerships,  Jdemy  178,  inferior  partnersbipt.  Gov, 
307,  308,  319,  is  well  known  to  the  common  law*  Their 
acts  mar  render  them  all  liable  to  third  persons  as  partaerg; 
but  as  between  themselves,  the  firms  are  as  though  tfaqr 
were  strangers;  a  partner  cannot  prove  against  a  firm,  bat 
llie  nuDor  partnership  may.  Com,  319*  The  same  princip- 
pie  seems  to  be  countenanced  by  article  2842  Civil  Code. 
Ptmdy  vs.  Hood^  5  Martin^  Jf*  &  626,  and  Hazzard  vs.  Bcgpri, 
4  Martin's  JV*  &  347* 

7*  Our  Code  sanctions  all  agreements  not  approved  by 
law.  Where  is  the  law  which  forbids  two  firms  from  joining 
in  a  third,  and  dividing  the  responsibilities /ler  stitpes  instead 
of  per  capita  ?  They  may  be  liable  as  common  partners,  to 
third  persons,  but  this  does  not  effect  the  arrangements  made 
between  diemselves.  J.  W*  Zacharie  &  Co.,  were,  tben^ 
one  party  interested  one  half,  Harrison,  Brown  &  Co»,  ano- 
ther, interested  in  the  same  proportion*  It  follows,  as  a 
eorroUary,  that  J*  W*  Zacharie  &;  Co*  were  responsible  in 
aolido  to  Harrison,  Brown .  &  Co*  for  tibieir  gestion  of  the 
affair,  and  vice  versa^  Blandin,  then  one  of  the  firm  of  Har- 
rison, Brown  A  Co.,  is  liable  in  solido  to  J*  W.  Zachnrie 
dcCo* 

8*  What  is  the  law  with  regard  to  debtors  in  solido  in  this 
stete  ?    ^  The  creditor  of  an  pbli^tiM  contracted  in  soKdo^ 
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may  apply  to  any  one  of  the  debtors  he  pleases,  withoat  the  f^j^l^  j&f* 
debtor^s  having  a  right  to  plead  the  benefit  of  division." 
Civil  Code^art.  2089.  But,  ^4n  joint  contracts,  all  the  obli- 
gors must  be  made  defendants,"  Idtm.  2080.  Can  language  **'^*''»» 
more  clearly  express  the  will  of  the  legislator?  Is  it  to  be 
defended  by  any  rules  of  common  law  practice?  Where  our 
own  laws  arc  silent,  we  may  refer  for  commercial  rules  to 
another  system,  but  where  they  expressly  provide  for  th^ 
case,  we  can  look  no  further.  But  if  we  were  permitted  to 
do  so,  the  ruld  of  the  conunon  law  is  that  non-joinder  must 
be  pleaded  in  abatement,  Gozv,  179*  181  n*,  146  n*j  and 
147;  and  this  has  been  settled  in  Dcsoid  vs.  £/oi,  4  La*  Rq^* 
p.  107. 

Matbews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  claims  from  the  defendant  8 
gross  sum  of  six  thousand  dollars.  He  obtained  judgment 
in  the  court  below  for  three  thousand  four  hundred  and 
eighty-five  dollars  and  ninety-eight  cents,  from  which  the 
defendant  appealed. 

The  claim  is  made  in  consequence  of  various  overcharges^ 
86  alleged  by  the  petitioner,  against  the  defendant,  in  ren- 
dering final  accounts,  relating  to  a  joint  adventure  in  mer- 
chandise sent  from  New-Orleans  to  Tampico,  in  the  repub* 
lie  of  Mexico,  by  J.  W.  Zacharie  &  Co.,  to  Harrison,  Brown 
&  Co.,  to  be  sold  by  the  latter  for  joint  account  of  the  two 
bouses.  The  amount  paid  for  the  goods  in  New-Orleans^ 
and  charges  for  shipping,  is  thirteen  thousand  three  hundred 
and  twenty-seven  dollars.  The  gross  amount  of  sales,  as 
rendered  by  the  consignees  in  Mexico,  is  fifty-five  thousand 
thirty-nine  dollars  and  forty-three  cents,  which  is  reduced 
by  charges  to  sixteen  thousand  three  hundred  fiify-nine  dol- 
lan  and  eight  cents.  Half  this  sum  is  allowed  to  the  plain- 
tiff, and  he  now  claims  six  thousand  dollars  in  addition,  ion 
account  of  improper  and  illegal  charges  by  the  consignees. 
These  uoju^  charges,  as  complained  of,  relate  to  duties  on 
the  goods,  commissions,  storage,  packing,  transportatuMifirom 
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ElflTICRIf  Dts. 
Fehntary,  1834. 

SACUARIS 

•LAifour. 


Where  ft  pftit- 
Berahip  u  to  a 
eiagle  tranMcUon 
exirts  between 
two  commercial 
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bj  one  firm  for  a 
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that  transactioa, 
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to  make  all  the 
membera  of  the 
other  firm  de- 
Ibodants,  espe- 
cially where  aorae 
of  taam  do  not  re- 
ilde  within  the 
jariadietiooofthe 


the  sea-board  to  the  interior  of  Mexico,  and  expenses  for 
rennitting  the  money  back,  &c. 

In  relation  to  the  overcharge  on  account  of  duties  paid  to 
the  custom  house  officers  at  Tampico,  the  principal  item 
arises  from  the  diiference  in  amount  caused  by  the  payment 
having  been  made  partly  in  depreciated  paper  of  the  Mexi- 
can government,  instead  of  the  whole  having  been  paid  as 
charged  in  account,  in  current  money  or  specie*  As  to  the 
other  charges,  alleged  to  be  exorbitant  ^nd  erroneous,  their 
propriety  depends  on  the  custom  of  merchants  in  Mexico, 
the  agreement  of  the  parties  to  the  present  suit,  and  evi- 
dence of  the  case  in  relation  to  these  points. 

Before,  however,  enter  ng  on  the  investigation  of  these 
subjects,  we  must  dispose  of  certain  objections  made  by  the 
counsel  for  the  appellee,  to  the  plaintiff's  right  to  sue  in  the 
present  form  of  action*      It  is  instituted  against  one  only  of 
the  partners  of  Harrison,  Brown  &  Co.,  claiming  judgment 
against  him  in  solido*     The   defendant  being  a  partner  of 
this  firm,  which  is  commercial,    as  all    the   partners  are 
answerable  in  solido  to  creditors  of  the  house,  any  one  of 
them  may  be  sued  separately*      Considering  J.  W*  Zacha* 
rie  6l  Co.,  in  the  sole  light  of  creditors,  they  most  clearly 
have  a  right  to  maintain  the  present  suit*      But,  if  as  the 
truth  is,  they  must  be  viewed  as  partners  with  the  house  of 
Harrison,  Brown  &  Co*,  in  this  particular  transaction,  and 
this  partnership  be  commercial,  then  it  is  contended  on.  the 
part  of  the  appellant,  that  as  the  present  suit  is  in  charac* 
ter,  one  for  the  settlement  of  accounts,  all  the  partners  of 
the  firm  doing  business  in  Mexico,  should  have  been  made 
partners  to  the  action*     The  partnership  of  J*  W*  Zacharie 
&  Co.,  and  Harrison,  Brown  &  Co*,  may  be  considered  as 
composed  of  two  parties  only  by  the  two  companies,  and  as 
either  of  them  may  be  legally  represented  by  a  single  part- 
ner of  these  separate  houses,  the  defendant  in  the  present 
instance  may  legally  be  called  to  account  for  the  transac- 
tions of  his  firm*     If,  to  this  consideration,  be  added  the 
impossibility  of  making  his  other  partners  parties  to  this 
suit,  as  they  do  not  reside  within  the  jurisdiction  of  the 
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court,  no  doubts  can  be  entertained  of  the  legality  of  the  ^-tJ"**  i^' 


as 


present  mode  of  bis  suit. 

The  evidence  in  relation  to  the  alleged  overcharge  of         m. 
duties  paid,  is  not  explicit.     In  the  account  rendered  by  the     ■*-^^"'- 
consignees,   twenty-five  thousand    six    hundred   eighty-four 
dollars  and  fifty-three  cents,  are  charged  as  having  been 
paid.      According  to  a  certificate  of  the  collector  of  the 
port  of   Tampico,  it   appears,  if   we   read  it  right,   that 
twenty-three  thousand  three  hundred  and  twenty  dollars  and 
fifty-seven  cents  only  were  paid  at  the  custom  house,  which 
ficems  to  show  an  overcharge  of  two  thousand  three  hundred 
and  sixty-three  dollars  and  fifty-six  cents,  one  half  of  which 
was  made  to  the  prejudice  of  the  plaintiff.      Whether  this 
amount  was  really  expended  in  the  exercise  of  what  the  jJl^JJIhlp*  Si 
merchants  of  Mexico  term  economy,  but  which  might  bear  r?'whiS*^M**Sf 
the  harsher  name  of  bribery  of  the  custom  house  officer,  to  aid  have  plod*  on^e 

merchaodiM  ow* 

in  smudine  goods,  we  consider  an  indecent  inquiry  in  a  court  ned  in  panoer- 
of  justice,  and  shall,  therefore,  pass  the  subject  in  silence,  ^,f®iJ*5J,^'^ 
and  will  consider  the  sales  bona  fiddly  paid,  as  amounting  to  iSU^ieSJrtwIji 
twenty-three  thousand  th.ee  hundred  twenty  dollars  and  whether  tiu?**" 


fifty-seven  cents.      Of  this  amount,  the  testimony  of  the  ponded  in  bnbl 
cause  raises  a  violent  presumption  that  two  thirds  were  paid  hoLae  oincen  of 

,.,,**»•  P®rt    where 

in  iibramasfj  a  species  of  government  paper,  which,  at  the  JjjJ.*'"*^  ''•»• 
time*  was  at  a  discount  of  about  twenty-five  per  cent.     As 
this  means  of  payment  was  not  procured  at  the  instance  and 
request  of   the   plaintiff,  but  obtained  solely  by  the  con- 
signees, at  their  own  charge  and  risk,  it  is  contended  on  their 
part,  that  the  appellee  ought  not  to  be  allowed  to  profit  by  J^^^^^JSi^ 
such  payment.      We,  however,  accord  in  opinion  with  the  f^^nrwSS^ 
judge  a  quo  on  this  point,  that  as  these  treasury  warrants,  if  SSSinmeSt  *5li 
they  may  be  so  called,  were  used  in  the  discharge  of  a  debt,  iSwy  at KT^n 
common  to  both  plaintiff  nnd  defendant,  any  benefit  resulting  the  iustancc  and 
ought  to  be  reciprocally  enjoyed.     As  to  the  charges  of  com-  coiwifaon    h«id 

rw^  that  the  eoneigs- 

mission,  we  think  the  court  below  erred.     The  iroods  were  orwaeentiued  to 

^  an  equal  nhare  of 

shipped  to  Tampico  at  the  instance  of  Harrison,  Brown  &  Co.,  JifJ^J**'),,*''  *Jl! 
and  at  the  same  time  an  offer  wa?  made  to  J.  W.  Zacharie  "*"'' 
isL  Co.9  to  become  equally  interested  in  the  adventure,  which 
was  accepted,  accompanied  by  a  proposition  that  neither 
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Baj«mw  Dm.  the  coDsigDora  or  consignees  should  charge  any  commissiont. 
I  This  was  refused  by  the  latter,  as  appears  by  their  letter  of 

,  ■^*'"^*"  the  7th  May,  1829,  insisting  that  each  party  should  be  per- 
MhAMna.  mitted  to  charge  the  customary  commissions  of  their  respec- 
tive places  of  residence,  and  in  this  mode  the  business  seems 
to  have  been  finally  conducted  on  both  sides.  Although  the 
charges  on  the  part  of  the  consignees  appear  to  be  exorbi- 
tant, the  evidence  of  the  case  does  not  authorise  us  to  declare 
them  to  be  unusual  in  Mexico. 

The  goods  were  transported  from  Tampico  to  the  Interior, 
and  there  sold,  as  appears  by  accounts  of  sales,  copied  into 
the  record.  The  expenses  charged  for  transportation  seem 
to  be  very  heavy,  but  nothing  shows  that  they  are  not  such 
as  are  customary.  It  is  shown  by  the  evidence,  that  mer- 
chandise is  sometimes  sold  for  a  kind  of  currency  which  is 
below  par,  from  one  and  a  half  to  two  per  cent.,  and  in  the 
winding  up  of  the  accounts  of  sales,  a  charge  is  found  of 
four  per  cent,  discount,  on  account  of  difference  of  exchange, 
freight  and  escort  to  the  coast.  The  accounts  of  sales  theoi- 
selves  do  not  show  that  the  goods  were  sold  for  this  inferior 
currency;  they  must,  therefore,  be  presumed  to  have  been 
sold  for  good  money,  which  renders  improper  the  charge  for 
difference  of  exchange,  say  one  and  a  half  per  cent  on  forty- 
nine  thousand  nine  hundred  eighty-two  dollars,  net  proceeds 
of  sales  in  the  interior.  From  the  principles  above  stated, 
it  results  that  the  plaintiff  has  a  right  to  recover  eleven 
hundred  eighty-one  dollars  for  overcharge  of  duties,  one 
thousand  nine  hundred  forty-three  dollars  and  thirty-seven 
cents  difference  between  libranzas  and  currency,  and  three 
thousand  seventy-four  dollars  and  eighty-seven  cents  differ- 
ence of  exchange,  improperly  charged,  and  commissions  of 
plaintiff's  cotton  goods  shipped,  amounting  to  three  thousand 
Tto  dgaiBff  of  eight  hundred  sixty-one  dollars  and  fifty-four  cents. 


oftiMptftiM      As  to  the  approval  of  the  acts  by  Patterson,  a  partner  of 
the  house  of  J.  W.  Zacharie  &  Co.,  the  only  evidence  in 


a  oometioa  oTsupport  of  it  is  fouud  in  the  answers  to  interrogatories  of  a 

fTOM    0Ron    ia 

«  to*'i£ri2ll  *>rother  of  the  defendant.      The  accounts  are  not  signed  by 
tjl^arttepMr.  the  person  said  to  have  acknowledged  their  correctness,  and 
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even  if  they  had  hee^,  such  approval  ought  not  to  he  held  as  ^^!^^^J 
conclusive  against  a  correction  of  gross  errors  in  fact,  or  = 

mistakes  as  to  the  legal  rights  of  the  parties.  ©s. 

Why,  then,  any  of  the  money  for  which  the  goods  were  <>*"•">■• 
sold  remains  uncollected  at  this  time,  does  not  appear  from 
the  evidence.  The  firm  of  Harrison,  Brown  &  Co.,  by 
remitting  the  full  amount  of  the  sum,  which,  according  to 
the  estimate,  was  due  to  the  plaintiffs,  seem  to  have  virtually 
agreed  that  collection  has  been  duly  made,  or  that  they  took 
on  themselves  the  responsibility  of  collecting. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled,  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  judgment  be  here  rendered  in  favor  of  the  plaintiff 
and  appellee,  and  against  the  defendant  and  appellant,  for 
the  sum  of  three  thousand  eight  hundred  sixty-one  dollars 
and  fifty-four  cents,  with  costs  in  both  courts. 


EEWIN  £T  ALS.  vs,  ORILUON. 

▲PPBAL  rBOM    THE   COURT  OF    THE  FOURTH  JUDICIAL    DISTRICT,    THX  JUDGB 

OF  TBB   SECOND  PRESIDING. 

The  articles  586  and  896,  of  the  Code  of  PraOke,  are  not  absolately 
contradictory,  and  are  to  be  construed  so  as  to  give  full  effect  to  both. 

The  certificate  of  the  clerk  alone  that  the  record  contains  a  copy  of  all  the 
documents  on  file,  a  transcript  of  all  the  proceedings  had,  and  all  the 
testimony  adduced,  authorises  the  Supreme  Court  to  examine  a  case  on 
the  merits. 

it  §eem$  that  the  appointment  o?  an  administrator  is  necessary  in  every  ease, 
where  a  taeceislon  ii  accepted  by  heirs  who  are  all  of  foil  age. 


906  CASES  IN  THE  SUPREME  COURT 

Easterh  Dis.  That  interpretation  of  a   law  is    inadmissible,  which  provides   another 

Februmrf,  1834.  ^  .     .  ,  .      .        ,       .  ^      , 

— — ==     admintstration  for  an  estate  to  which  one  is  already  given  by  law. 


XBWlIf  XT  ALS 

«f. 

OMLLIOir. 


Article  327,  of  the  LomnoMa  Code,  does  not  relate  to  a  succession  of  which  a 
tutor  has  already  the  administration  by  virtue  of  his  tutorship.  It  refers  to 
estates  wliich  mav  descend  to  his  wards  daring  their  minority. 

The  tutor  can  under  authority  of  general  administration,  collect  and  sue  for, 
if  necessary  to  such  collection,  debts  due  to  the  succession. 

When  an  estate  is  accepted,  with  the  benefit  of  inventory,  and  some  of  the 
heirs  are  of  full  age,  while  others  are  minors,  it  should  be  left  to  the 
administration  of  the  tutor  until  partition.  In  suits  to  recover  debts  due  to 
the  succession,  the  heirs  of  full  age  and  the  tutor  of  the  minor  heirs  should 
concur. 

Where  a  mortgage  is  reserved  npon  the  undivided  moiety  of  a  certain  tract 
of  land,  a  subsequent  partition  does  not  alter  the  nature  and  effects  of 
the  contract  of  mortgage. 

This  suit  was  brought  to  obtain  the  seizure  and  sale  of 
certain  property,  by  virtue  of  a  claim  of  mortgage  for  the 
payment  of  the  sum  of  five  thousand  dollars.     The  plaintiffs 
were  Lavinia  Erwin,  widow  of  Joseph.  Erwin,  deceased, 
Eliza  Wilson,  Isaac  Erwin,  Leodocia  Erwin,  wife  of  Wil- 
liam B.  Robertson,  and  by  him  assisted,  Charles  H.  Dickin- 
son, Thomas  R.  Erwin,  Lavinia  Erwin,  wife  of  Warren 
Acorn,  Lavinia  Erwin,  as  tutrix  of  the  minor  children  of 
John  Erwin,   deceased,    and  as  administratrix  of  Joseph 
Erwin,  an  insane  and  interdicted  person,  all  of  the  parish  of 
Iberville,  Nancy  Erwin,  wife  of  Andrew  Heynes,  and  by 
him  assisted,  John  B.  Craighead,  natural  guardian  and  tutor 
of  Joseph   E.   Craighead  and  Thomas   B.   Craighead,  of 
Davidson  county,  state  of  Tennessee,  heirs  and  representa- 
tives of  the  late  Joseph  Erwin,  and  all  accepting  under  the 
benefit  of  inventory. 

The  plaintiffs  allege  that  their  ancestor,  on  the  34th  day 
of  January,  1826,  was  seized,  of  a  tract  of  land  situate  on  the 
west  or  south  side  of  the  bayou  Grosse  Tdte,  in  said  parish, 


OF  THE  STATE  OP  LOUISIANA.  9W 

being  numbers  30,  31,  32  and  33,  of  the  lots  laid  out  and  J^J^JlTiS?" 

pold  by  the  United  States,  on  the  said  bayou,  on  the  south  or  — 

west  side  thereof,  agreeably  to  the  limits  established  in  the  v$. 

surveys  made  by  the  direction  of  the  government  of  the  Uni-     ®*"'*''**'*- 

ted  States,  said  lots  containing  six  hundred  and  fifly-one 

acres  and  eighty-one  hundredths  of  an  acre,  together  with 

the  buildings  thereon,  and  the  bridge  constructed  across  said 

bayou,  on  the  front  thereof.     That  the  said  Joseph  Erwin 

then  sold  to  Joseph  Oiillion,  one  undivided  moity  of  the 

tract,  buildings  and  other  appurtenances,  for  the  sum  of  five 

thousand  dollars  for  the  land,  payable  at  certain  specified 

periods.     Orillion  was  also  to  pay  one  half  of  the  value  of 

the  bridge,  and   the  buildings  to  be  estimated  by  certain 

referees. 

On  the  24th  day  of  September  1827,  Joseph  Erwin  sold  to 
Don  Louis  Rosemon  1  Orillion,  the  remaining  undivided  half 
of  the  tract  of  .land,  together  with  an  equal  and  undivided 
half  of  all  the  buildings  on  the  land,  and  the  bridge. 

On  the  12th  day  of  March,  1829,  Joseph  Orillion  and  Don 
Louis  Rosemond  Orillion,  by  public  act,  made  a  partition  of 
the  property. 

Joseph  Orillion  excepted  to  the  petition,  for  want  of  pro- 
per parties  plaintiffs  on  the  following  grounds: 

First,  Because  the  plaintiffs  do  not  sue,  as  heirs,  pure  and 
simple,  of  Joseph  Erwin. 

Second,  Because  they  do  not,  nor  does  any  one  of  them 
sue  as  administrators  or  administrator,  of  Joseph  Erwin's 
estate.  • 

Third,  Because  the  estate  of  said  Joseph  Erwin  is  not 
properly  represented  in  this  suit. 

Fourth,  Because  the  said  estate  is  accepted  under  the 
benefit  of  an  inventory,  and  consequently  the  same  must  be 
administered  by  an  administrator,  legally  authorised  and 
appointed,  and  by  such  administrator  only  this  suit  can  be 
brought. 

Fifth,  Because  the  plaintiffs  do  not  show  any  proper  and 
legal  quality,  capacity  and  authorisation,  to  maintain  and 
support  this  suit. 
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M^im  Sh       These  exceptions  were  overraled.    He  then  pleaded  the 
=====  general  denial,  and  a  special  denial  of  the  alleged  heirship 
M.       '  of  the  plaintiffs.     He  admitted   his  purch'Se,  and  that  of 
^'■°*""''     Rosemond  Orillion  from  Joseph  Erwin,  and  the  partition 
between  him  and  Rosemond  Orillion,  as  alleged.     He  aver- 
red that  by  an  agreement  entered  into  with  Erwin,  he  was 
entitled  to  keep  the  land  as  long  as  he  pleased,  on  the  pay- 
ment of  six  per  cent*  interest  on  the  unpaid  purchase  money* 
He  pleaded  payment  to  the  widow  of  one  thousand  dollars. 
The  plaintiffs  had  judgment,  and  the  defendant  appealed. 
The  judge  a  quo  gave  no  certificate.     That  of  the  clerk 
was  in  the  following  words. 

^I,  John  A.  Hause,  clerk  of  the  Fourth  District  Court,  in 

and  for  the  parish  of  Iberville,  do  certify  the  foregoing  eleven 

pages,  to  contain  a  true  and  correct  copy  of  all  the  docu- 

^ments  on  file,  transcript  of  all  the  proceedings  had,  and  all 

the  testimony  adduced  in  the  case,"  &c. 

The  appeal  was  made  returnable  on  the  first  Monday  in 
July  last  In  January  last  the  assignment  of  errors  was 
filed. 

Labauve^  for  defendant  and  appellant. 

1.  The  court  below  erred  in  overruling  the  exception  of 
defendant,  made  to  the  plain tifis'  right  of  action,as  ben^ciAry 
heirs  of  Joseph  Erwin. 

2.  The  judge  below  erred  in  not  allowing  to  the  defen- 
dant, the  credit  of  one  thousand  dollars,  pleaded  in  payment 
and  proved  by  an  authentic  document,  made  part  of  the 
answer. 

3.  The  court  erred  in  decreeing  a  mortgage  on  defen- 
dant's land  in  toto^  the  pleadings  showing  clearly,  tiiat  in  law 
plaintiffs  had  a  mortgage  on  the  undivided  half  only,  «iid 
not  on  the  whole. 

4.  The  plaintiffs,  as  heirs  under  the  benefit  of  an  inven- 
tory, bad  no  right  to  bring  this  suit,  and  the  exceptions 
by  defendant  made  to  such  right,  were  weU  taken  and 
improperiy  overruled.     Civil  Codsy  arts.  1034, 6, 1041,  S. 
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5.  There    is  no   eyidence    of    Joseph  Erwin's    deafh,  Easmbw  Dm. 

FtbmoTfff    1834< 


nor  that  the  plaintiffs  are  heirs  in  the  manner  they  style 

.-,  1  XRWIN  ET  AL0. 

themselves.  p,, 

6.  The  judge  below  erred  in  not  allowing  credit  to  defen-  orillioh. 
dant,  for  one  thousand  dollars,  proved  to  be  received  by 
Lavinia  Erwin,  one  of  the  plaintifis.  The  declaration  or 
acknowledgment  of  the  counsel,  on  the  back  of  the  judg- 
ment within,  does  not  correct  the  error  and  relieve  the 
defendant,  the  counsel  after  the  signing  of  the  judgment,  had 

no  right  to  do  so,  and  did  not  bind  his  clients  thereby. 

7.  Defendant  had  good  reason  to  fear  a  disturbance,  and 
tiie  court  should  have  decreed  the  plaintifis  to  give  security, 
as  required  by  law,  in  such  a  case. 

8«  The  court  below  erred  in  decreeing  a  mortgage  on 
defendant's  land  in  toto.  The  plaintifis  have  a  mortgage 
on  the  undivided  half  only,  and  the  other  half  is  clear  and , 
free  of  all  mortgage,  as  regards  the  plaintifis.  The  partition  > 
made  between  defendant  and  Rosemond,  did  not  as  a  mat- 
ter of  course,  fix  the  mortgage  on  the  land  assigned  to 
defendant,  and  release  the  one  assigned  to  Rosemond.  The 
partition  was  a  matter  of  agreement,  which  can  bind  but  the 
parties  thereto.  Civil  Code,  art.  1883.  From  this  principle 
it  is  contended,  that  the  mortgage  was  not  changed  or  alter- 
ed in  any  shape  or  form,  and  that  it  stood  as  before  on  the 
andivided  half. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

It  is  moved  on  the  part  of  the  appellee,  to  dismiss  this 
appeal,  on  the  grounds  that  there  is  no  statement  of  facts,  or 
any  thing  equivalent,  and  that  an  assignment  of  errors  of 
law,  apparent  on  the  record,  was  not  made  and  filed  in  due 

time. 

An  assignment  of  errors  was  not  made  in  the  manner 
directed  by  the  Code  of  Practice,  see  art.  897;  for  none  was 
filed  within  the  time  limited  by  that  article.  Consequently, 
if  there  be  no  statement  of  facts,  nor  certificate  of  the  judge 
©r  clerk  of  the  court  below,  as  required  by  law,  the  appeal 

27 
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EAiTam  Vu.  ghould  be  dismissed.    In  the  present  instance,  a  statement 

FtbfiUT^f  1834* 
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of  factS)  properly  so  called,  is  out  of  the  question;  it  is  not 
pretended  that  any  was  made,  in  either  of  the  modes  pre- 
oRiLLioH.  scribed,  and  the  record  contains  no  certificate  of  the  judge 
a  quoy  in  relation  to  the  facts  of  the  case,  in  pursuance  of  the 
586th  article  of  the  Code  of  Practice.  This  article  seems  to 
require  a  certificate  of  the  judge,  when  the  testimony  pro- 
duced in  a  cause  has  been  taken  in  writing,  declaring  that 
the  record  contains  all  the  evidence  adduced  by  the  parties. 
But  the  article  896,  (by  implication)  gives  power  and  author- 
ity to  the  clerk  of  the  lower  court,  to  certify  the  record  as 
containing  all  the  testimony  adduced.  The  aiticle  imme- 
diately preceeding,  (very  properly)  denies  to  the  Supreme 
Court  the  exercise  of  its  jurisdiction,  except  so  far  as  it  may 
have  knowledge  of  the  matters  argued  or  contested  below* 

The  object  of  an  appeal  being  to  correct  the  errors  of  the 
inferior  tribunals,  both  in  relation  to  the  law  and  facts  of  a 
case,  an  attempt  by  the  appellate  court,  to  reverse  the  judg- 
ment rendered  in  the  first  instance,  by  an  examination  of  the 
entire  cause,  without  a  moral  certainty  that  all  the  matters 
contested  upon  were  before  it,  would  be  vain  and  absurd.  It 
seems,  therefore,  to  have  been  the  intention  of  the  legis- 
lature, in  the  various  acts  passed,  relative  to  the  manner  of 
brining  appeals,  to  facilitate  them  as  far  as  might  be  consift- 
tent  with  the  certainty  of  all  the  matters  in  litigation,  being 
fairly  and  fully  exhibited  to  the  Supreme  Court.  The  laws 
passed  on  this  subject  have  been  somewhat  multifarious,  (and 
as  is  too  apt  to  the  case,  without  great  precaution  on  the 
^  part  of  the  legislature,  when  many  laws  are  enacted,  touchr 
ing  the  same  subject  matter)  they  have  the  appearance  in 
some  degree,  of  confusion  and  contradiction. 

At  the  organization  of  the  Supreme  Court,  by  the  act  of 
1813,  it  is  believed  that  only  one  mode  was  pointed  out  for 
bringing  a  cause  fully  before  the  appellate  tribunal,  which 
was  by  a  statement  of  facts,  made  out  by  the  parties,  and  in 
the  event  of  their  disagreement  by  the  judge  of  the  lower 
court.  By  a  subsequent  act,  either  party  might  require  the 
testimony  adduced  to  be  taken  in  writiog)  to  serve  u  a 
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statement  of  facts  on  the  appeal.    Their  was  also  another  Eastkew  Dm. 
law,  authorising  the  judge  to  certify  the  record,  as  contain-  ^'*^'^'  ^^' 
ing  all  the  facts  when  the  entire  evidence  consisted  of  written  *»^"  ^t  als. 
documents.     Thus  the  law  on  this  subject  stood,  until  the    ohii.liok- 
adoption  of  the  Code  of  Practice,  and  in  it  many  of  the 
former  rules  have  been  retained.     The  decision  of  the  pre- 
sent case,    depends,    however,    mainly  on   an  interpreta- 
tion  of  the  various  articles  of  this  Code,  which  treat  of 
the  manner  of  bringing  up  appeals,  particularly  those  relat- 
ing to  the  direct  modes  in  which  the  faults  of  a  cause  are 
to  be  made  known  to   the  appellate  court.     There  is-  an 
apparent  discrepancy  between  the  articles  586  and  896. 
The  former  seems  to  require  a  certificate  of  the  judge  to  verify 
the  record  as  containing  all  the  evidence  adduced  in  a  suit, 
whilst  the  latter  impliedly  gives  the  same  force  and  effect  to 
a  certificate  of  the  clerk.     These  laws  are  to  operate  in 
pari  materia]  and  according  to  one  of  the  rules  of  interpreta- 
tion, effect  must  be  given  to  both,  unless  palpable  absurdity 
would  result  from  such  interpretation,  or  the  laws  themselves 
be  positively  contradictory,  in  which  event  the  first  would 
be   abrogated  by   the  last,  according  to  the  maxim  that 
Legei posUriores  priores  contrarias  abrogant.    But  in  the  present 
instance,  these  articles  of  the  code  are  not  absolutely  con- 
tradictory in  their  provisions,  nor  would  any  gross  absurdity    T^^^'^^^ 
be  the  consequence  of  considering  them  both  in  force;  ^^^^£^^j^' 
give  full  effect  to  both,  seems  to  us  to  be  in  accordance  with  ^ft^^S^^ 
the  intention  of  the  legislature,  to  ^facilitate  the  ro-examina-  fdi?fi£ttoij&* 
tion  of  causes  in  the  Supreme  Court,  so  far  as  may  be 
confflstent  with  proper  certainty  in  transmitting  the  facts. 
In  the  case  now  under  consideration,  we  have  the  certifi* 
cate  of  the  clerk,  that  the  record  contains  a  copy  of  all  the 
documents  on  file,  a  transcript  of  all  the  proceedings  had,    The  eaniiieato 
and  all  the  testimony  adduced,  &c.,  which  in  our  opinion  ^^^  <he  rocorj 

''  *■  contains  a  copy 

renders  it  necessary  for  us  to  examine  the  cause  on   its  *>f  **'  **"  i!<x^«- 

•^  menls  on  fllot  a 

mAril-a.  transcript  of  lOl 

™®""*  the    proGcedingp 

The  suit  is  brought  by  the  widow  and  heirs  of  Joseph  ^u^^^y  "iJ^ 
Erwin,  against  the  defendant,  to  recover  from  him  the  price  sap?emc^'^t^S 
of  one  half  of  an  undivided  tract  of  land,  sold   by  their  on  the  meriu 
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^JS"**  J^'  ancestor.    The  widow  sues  as  tutor  for  some  of  her  children. 


who  are  stated  to  be  minors,  the  other  heirs  appear  to  be 

SBWnr  «T  AL8. 

v$.         fairly  represented  in  court,  and  all  accepted  the  inheritance 


CmMLLlOKi 


of  their  father  under  the  benefit  of  an  inventory.  The 
plaintiffs  obtained  judgment  in  the  Court  below,  from  which 
the  defendant  appealed. 

The  answer  does  not  deny  the  capacity  of  the  plaintifiB  as 
heirs,  but  an  exception  is  pleaded  to  their  right  to  prosecute 
the  action  in  its  present  form.     The  succession  having  been 
accepted  with  the  benefit  of  an  inventory,  the  defendant 
contends,  that  it  cannot  be  legally  administered,  unless  by  an 
'administrator  appointed  for  that  purpose,  in  pursuance  of 
certain  provisions  of  the  Louisiana  Code^  found  in  chapter  4, 
section  3,  relating  to  the  benefit  of  an  inventory  and  the 
delays  for  deliberating.     The   articles  which  treat  of  the 
appointment  of  an  administrator,  are  from  1034  to  1040 
inclusive?  ^^  They  seem  to  require  the  appointment  of  an 
^  l^*^^^J^B.ipni$^ii^tcftti^pyerY  case  where  a  succession  is  accepted 
tL^*^^!^  ^^^.  •fepo^fi*  ^^  ilivcfetory.     That  such  an  officer  must  be 
when  Vmoon^  a|)pointW  wheh*  the  heirs  are  of  full  age,  under  every  cir- 
byheSt  tHM^^we  cumstancc,  without  regard  to  the  manner  in  which  theinherit- 
****     ance  is  ttVo^h  on  them,  is  most  probably  true.     The  duties 
and  responsibilities  imposed  by  law  on  an  officer  of  this  kind, 
are  similar  to  those  of  curators  of  vacant  estates;  so  also  are 
his  powers.      But  in  cases  requiring  the    appointment  of 
tutors,  we  are  of  opinion  that  a  just  interpretation  of  the 
articles  of  the  Code  under  consideration,  will  lead  to  a  dif- 
ferent result.     A  tutor  duly  appointed,  or  one  on  which  the 
office  devolves  by  the  operation  of  law,  represents  the  minors 
under  his  care  in  all  civil  acts,  and  has  the  administration  of 
their  estates.      See  La.  Code,  att.  327.     Now  any  other 
article  of  the  Code  which  provides  another  administration 
for  an  estate  to  which  one  is  already  given  by  law,  necessa- 
rily involves  inconsistency,  and  would  lead  to  confusion  and 
tfoa  of  a  itw  useless  expensc.     An  interpretation  of  laws  producing  such 
iS^Lr  £dm^  consequences,  would  imply  a  most  palpable  absurdity  in  the 
v^vi^M^m  ^*^®  themselves,  or  want  of  wisdom  in  the  interpretation, 
i^£r^  fif«  The  apparent  incompatibility  between  the  article  1037th  of 
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the  Code  and  that  last  cited,  we  think  admits  of  reconcilia-  Jj^^^  {J5I4. 
tion  in  a  way  to  give  effect  to  both.     The  article  last  cited  ===== 
provides,  that ''  if  all  the  beneficiary  heirs  be  minors,  then         vs. 
tutors  or  curators  can  claim  the  preference  for  the  adminis-     •*"•'■«>»• 
tration,"  &c.      This  provision  of  law  certainly  does  not 
relate  to  a  succession  of  which  a  tutor  has  already  the  admin-  ^^^^^^^^ 
istration,  by  virtue  of  his  tutorship.    It  must  therefore  have  SlSto^nicJU 
reference  to  estates  which  may  descend  to  his  hands  during  tator  bas^iAwiy 
their  minority,  and  ought  not  to  be  considered  as  having  any  ion,  by  Xuieor 
influence  on  an  estate,  the  administration  of  which  is  imposed  reibn  to  e«taiM 

*^  which   nuj   de- 

on  him  in  the  legal  exercise  of  his  functions  as  tutor,  and  '^    *»    w« 

°  '  wwrda         aunog 

such  administration  he  has  and  must  exercise  in  pursuance  «>>•»' n>4nori«y- 
of  the  provisions  of  the  article  327.     His  right  under  author  under   uitfK^ 

itr  of  general  administration  to  collect  and  sue  for,  if  neces-  miautntion,  eoi. 

1       11      .         Ill  ^*^  ■"**  ■"*  ^'"'^ 

sary,  to  such  collection,  debts  due  to  the  succession  cannot  ^  1^^"^.  ^ 

^  snch    coHection, 

be  fairly  questioned.  ^       ,^^  ?u.^.dSn  ^  **** 

A  case  like  the  present,  when  part 
be  of  full  age,  and  part  minors,  pre| 
and  seems  not  to  be  provided  for  by  la^ 

An  estate  accepted  under  the  benj 
should  be  administered  as  an  entire  th| 
of  creditors  and  heirs,  until  partition 
the  heirs  who  may  have  attained  the 
indeed  the  whole  of  them,  in  their  capacity  of  heirs,  have  a 
right  to  the  administration  of  a  succession,  without  authority 
derived  from  competent  power;  and  where  they  are  united 
with  co-heirs  who  are  minors,  and  consequently  under  the 
protection  of  a  tutor,  it  appears  to  us  to  be  the  most  reasona- 
ble and  beneficial  course  that  could  be  adopted,  to  leave  a 
succession  thus  situated  to  the  administration  of  the  tutor  ^  Whan  m  m- 

Ute  u   aooepCad, 

until  partition.     But  as  the  heirs  of  age  are  not  represented  Jf*S,^to^iS2 

by  the  tutor  in  the  event  of  suits  to  recover  debts  due  to  the  2?%*?  {JS 'Ujj 

succession,  they  should  concur  in  the  prosecution  of  such  miiow,  it'shouid 

suits,  as  has  been  done  in  the  present  case.  mimatntioD    of 

The  evidence  fully  establishes  the  claim  of  the  plaintiff,  *^tiol*  ""£ 

and  there  is  no  evidence  on  the  record  to  show  that  the  debti  doe  to  tha 

defendant  is  in  danger  of  eviction  from  the  land  by  him  bein  of  nin  afv 

and  the'  tutor  «f 

purchased,  or  of  disturbance  in  his  possession.  the  minor  hetn 

^  *■  ■bonld  coocor. 
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%?''■■'  .??••     The  eyidence  of  the  case  shows,  that  the  ancestor  of  the 


plaintifis  sold  the  remaining  undivided  half  of  the  tract  of 

M.       '  land  to  Lewis  Rosamond  Orillion,  who  thereby  became  a 

obuxiov.     tenant  in  common  with  the  defendant  of  the  whole  tract; 

and  that  the  two  purchasers  holding  in  this  manner,  made  a 

partition,  by  which  a  specific  portion  was  assigned  to  the 

first  purchaser,  &c.    The  court  below  decreed  the  mortgage 

reserved  on  the  undivided  half  sold  to  the  defendant,  to  bear 

entirely  and  exclusively  on  the  portion  which  had   been 

specifically  allotted  to  him  by  the  partition  between  the  joint 

tenants.    The  mortgage  was  reserved  on  an  undivided  half 

of  the  whole  tract,  and  could  in  this  manner  alone  have  been 

enforced  had  no  change  taken  place  on  the  tenure  of  the 

defendant*    The  change  in  this  respect,  which  results  from 

whweanort-  ^^  partition  above  stated,  cannot,  in  our  opinion,  alter  the 

SpSuM!!!S!d[^i^^ture  and  effects  of  the  contract  of  mortgage;  it  affects 

MrtSii*'uLct^<S an  undivided  moiety;  but  as  the  defendant  transferred  by 

oueat  'pJution  partition  the  half  of  his  undivided  portion  to  his  co-tenant;  as 

notnre  ud  eiTect  to  this  part  of  the  tract  the  latter  must  be  considered  as  a 

third  person,  and  in  order  to  enforce  the  mortgage  on  it, 

pursuit  should  be  made  as  required  by  law  in  such  cases* 

We  think  the  court  below  erred  in  this  part  of  its  judgment* 

The  judgment  was  rendered  for  two  much;  no  credit  having 

been  given  for  one  thousand  dollars  paid  to  Mrs.  Erwin,  one 

of  the  defendants;  but  as  a  remittitur  was  entered  for  this 

amount  by  them,  the  error  might  be  considered  as  cured, 

and  would  not  alone  require  the  judgment  to  be  reversed. 

The  error,  however,  in  relation  to  the  decree  of  seizure 

under  the  mortgage  must  be  corrected. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
plaintifis  and  appellees  do  recover  from  the  defendants  and 
appellants  the  sum  of  five  thousand  dollars,  together  with 
interest  at  the  rate  of  six  per  cent,  per  annum  on  one  thou- 
sand dollars,  from  the  1st  day  of  April,  182S;  like  interest 
on  one  thousand  dollars  from  the  1st  of  April,  1839;  same 
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interest  on  one  thousand  dollars  from  the  1st  of  April,  1830:  Eastxiui  Ou. 

*  JIfareA,  18S4. 

same  interest  on  one  thousand  dollars  from  the  1st  of  April,  s==s= 
1831 ;  and  the  same  interest  on  one  thousand  dollars  from 
the  Ist  of  April,  1833,  until  the  whole  sum  of  five  thousand 
dollars  he  fully  paid  off,  &c. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  one 
iindiyided  half  of  the  lots  designated  as  Nos.  thirty-two 
and  thirty-three  and  constituted  an  undivided  half  of  the 
entire  tract  sold  by  the  ancestor  of  the  defendants,  to  Joseph 
Orillion  and  L.  R.  Orillion,  and  which  lots  are  now  in  the 
possession  of  the  defendant,  be  seized  and  sold  under  the 
mortgage  reserved.  Reserving  the  right  of  the  plaintiff  to 
prosecute  their  mortgage  on  one  half  of  lots  Nos*  30  and  31, 
in  the  possession  of  L«  R.  Orillion,  or  in  the  hands  of  any 
third  possessor  according  to  law.  It  is  further  ordered, 
adjudged,  and  decreed,  that  the  whole  amount  of  this  judg- 
ment shall  be  credited  by  one  thousand  dollars,  to  be  deducted 
irom  the  aggregate  of  principal  and  interest  due  at  the  date 
of  the  receipt;  say  the  30th  of  September,  1831,  and  that 
the  appellees  pay  the  cost  of  this  appeal. 


CAVEUER,  F.  W.  C.  m.  GERMAIN. 

APPXAL  PROM  THE  COURT  OP  PROBATS8  FOR  THX  PARUH  AHD  GITT  OP 

NXW<ORLKAira. 


6L  815 
45  1280| 

6L  215| 
62  19191 

6  215 
121  224 
121   225 


The  1787th  article  of  the  Ctvit  CknU,  has  no  relation  to  the  oppo^on  on  the 
part  of  the  vendee  to  carry  into  effect  the  adjudication  to  him  of  minor's 
property,  ratified  by  a  family  meeting  sobseqnently  held,  on  the  ground 
that  the  bond  of  the  tutor  was  not  given  within  two  days  after  the 
«4vdiMti0B. 
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Eastxrit  Du.  It  18  the  assent  of  a  party,  or  that  of  the  person  with  whom  he  contracts 

Mmrtk,  1834.  ^  ^ 

=====     which  gives  the  contract  its  binding  force.    Both  parties  must  be  bound, 

or  neither. 

The  auctioneer's  acceptance  of  the  last  bid,  on  the  adjudication  of  (lie 
property  of  a  minor,  is  the  acceptance  and  sale  of  the  tutor,  and  if  the 
person  acting  in  that  capacity  has  not  given  security,  there  is  no  legal 
acceptance  of  the  bid. 


OAVXLIXB, 

F.  w.  c. 
oxRMAnr. 


The  subsequent  ratification  of  a  sale  made  under  such  circumstances  by  a 
family  meeting,  on  the  application  of  the  purchaser,  might  have  rendered 
the  adjudication  valid,  but  such  a  ratification  is  of  no  avail  when  obtained 
on  behalf  of  the  minor. 

The  plaintiff  is  the  grandmother  and  tutrix  of  three  minor 
children  of  Felicity  Tagiasco,  who  died  in  1833.  On  her 
petition  a  family  meeting  was  convened,  which  determined 
that  it  was  for  the  Interest  of  the  minors,  that  a  house 
belonging  to  them,  situated  in  St.  Peter  street,  in  the  city 
of  New-Orleans,  should  be  sold  on  certain  conditions. 

The  proceedings  of  this  meeting  were  homologated,  and 
the  sale  was  made  on  the  11th  of  June,  1833,  by  the  Register 
of  Wills,  agreeably  to  the  order  of  the  judge  of  probates. 
It  was  adjudicated  to  the  defendant  for  two  thousand  nine 
hundred  and  twenty-five  dollars. 

On  the  13th  of  the  same  month,  the  plaintiff  presented  her 
petition  offering  her  bond  with  suretjr  for  the  fulfilment  of 
her  duties  as  tutrix.  The  surety  offered  was  accepted,  and 
the  bond  on  the  same  day  entered  into. 

The  plaintiff  then  presented  her  petition,  stating  that  the 
defendant  refused  to  comply  with  the  conditions  of  the  sale 
of  the  property,  and  that  her  wards'  interest  reqfuired  the 
ratification  of  the  sale,  and  prayed  that  a  family  meeting 
might  be  convened  to  consider  the  propriety  of  ratifying  the 
sale,  or  of  having  a  second  sale  made. 

The  judge  ordered  the  fiimily  meeting  accordingly.  It 
determined  in  favor  of  ratifying  the  adjudication. 

The  plaintiff  then  obtained  a  rule  on  the  defendant  to 
show  cause  why  he  should  not  comply  with  the  conditions  of 
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the  sale.     The  rule  was,  after  hearing  both  parties.,  made  Eastern  Dm. 
absolute^  and  the  defendant  appealed. 


Rousseau,  for  defendant  and  appellant. 


CATZLIER, 
F.  W.  C. 
VS. 
GSBMAUr. 


Mercievy  contra,  contended  the  sale  was  valid,  because 
the  formalities  prescribed  by  the  articles  of  the  Civil  Code, 
1787  and  1788,  have  been  complied  with  in  due  time. 


Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  on  a  rule  to  show  cause  why  he  should  not 
be  decreed  to  comply  with  the  conditions  on  which  a  house 
and  lot,  tlie  property  of  the  minor  wards  of  the  pjaintiffhad 
been  adjudicated  to  him,  urged  that  the  plaintiif  did  not  give 
the  bond  required  by  law,  from  her  as  tutrix,  till  two  days 
after  the  adjudication. 

She  showed  that  after  the  adjudication,  she  under  an  order 
of  court,  submitted  it  to  the  consideration  of  a  family  meeting, 
whether  it  was  for  the  interests  of  the  minors  to  have  a  new 
adjudication  made,  or  the  former  ratified,  and  their  opinion, 
which  was  for  the  latter  alternative,  was  concurred  in  by  the 
widow  tutrix. 

The  rule  was  made  absolute;  the  court  of  probates 
expressing  its  opinion  that  the  property  had  been  s(  Id  under 
an  order  of  court,  granted  on  the  advice  of  a  family  meeting, 
and  a  subsequent  family  meeting  had  ratified  the  adjudi- 
cation, made  two  days  before  the  tutrix  gave  bond. 

The  defendant  appealed. 

The  plaintiff  and  appellee^s  counsel  has  contended  that 
the  fonyalities  prescribed  by  the  Civil  Code,  1787  and  1888, 
having  been  complied  with  in  due  time,  the  adjudication 
became  thereby  perfect. 

The  article  1787  does  not  appear  to  us  to  have  any  bearing 
on  the  present  case. 

The  article  1788  authorises  a  person  contracting  with  an 
incapacitated  person  to  have,  on  disproving  his  error,  the 
contract  affirmed  or  annulled  by  the  person  having  the  care 

38 


Tb«1787i(h«rt. 
of  the  CivU  Cod§ 
baa  no  relation  to 
the  opposition  on 
the  port  of  the 
vendee  to  cnny 
into  effect  the  ad- 
jndication  to  him 
of  minor**  pro- 
perty, ratified  b^ 
a  faafly  meetinf 
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GAfTBMi  Dh.  of  tiie  affairs  of  the  incapacitated  individaal,  or  hj  a  family 

ss=s=sss=s  meeting* 

^  fT  w."r'        ''^'^^  ^  *^^  converse  case,  for  the  application  to  confirm  is 
^'         made  in  behalf  of  the  incapacitated  person. 

GKRMAIir.  *  * 

•nbtequenuyheu,     We  havc  not  been  favored  with  an  argument  on  the  part 
Se  bond  of  the  of  the  appellant* 

(iyen  within  two      It  appears  to  be  admitted   bj  the  appellee,  that  the 
jiSkadon.         property  of  the  minors  did  not  pass  by  the  adjudication  to 
the  last  holder,  in  other  words  that  there  was  no  sale;  and 
we  are  called  upon  to  say  whether  a  new  contract  of  sale, 
binding  on  the  appellant,  may  result  from  posterior  proceed- 
ings, to  which  he  gave  no  assent  and  to  which  he  was  not  a 
party. 
•/Ip«Sr*^?SIlt     '*  *®  ^^  assent  of  a  party,  or  that  of  the  person  lie 
!dth*^ii<£'"iS  contracts  with,  which  gives  the  contract  its  binding  force. 
^M^eco^^  Both  parties  must  be  bound  or  neitiier. 
Both'pirtiMmttit      The  sale  of  a  minor's  property  must  be  made  by  his  tutor,  by 
dior.  '  the  ministry  of  an  auctioneer.     It  is  the  tutor  who  sells,  and  a 

tutor  cannot  sell  until  he  has  given  surety.    The  bid  of  the 
appellant  was  ofiered  to  and  accepted  by  an  auctioner,  iriio 
lent  his  ministry  to  the  tutor.     His  acceptance  of  the  bid  and 
judication  was  the  acceptance  and  sale  of  the  tutor,  and  if  the 
The  anctioneor*!  person  who  was  acting  in  that  capacity  was  not  qualified 
iaat£donthead- to  act,  accordiug  to  law,  there  was  no  legal  acceptance  of 
property   of  a  the  bid,  uo  legal  adjudication  of  the  property.     On  the 

minori    was    the  ^  t      x        ^ 

a^ieputtce    and' application  of  the  appellant,  if  the  family  meeting  bad 
andifthe  perran  ratified  the  Sale,  it  might,  under  the  Civil  Code^  1788,  have 

wno  waa  aicting  in  '  <^      '  77 

Srt  SSmSsJS  ^^^^  legaA  because  the  appellant's  application  accepted  on 

iMi  i!^»^ro  behalf  of  the  minor,  by  the  family  meetings  would  have 

^^^^         proved  a  perfect  contract;  but  as  the  application  could  not 

ratification  of  a  have  formed  a  contract,  without  its  acceptance  by  the  family 

sale  made  under  /.  y 

such      circam.  meetinfi:,  so  the  determination  of  the  family  meetine  cannot 

staiieeshyafium-  °'  jo 

Jj^JJ22S£S2J  constitute    a    contract   without  the  intervention    of  ihe 
i^^^  appellant 

ki^b^t^!!^^     A  ratification  binds  the  party  who  ratifies,  but  not  the 
Avaii^hen^  oIk  othcr  partv  to  the  contract,  who  not  being  bound  by  an 

lained  on  behalf  r       j  «       .^ 

of  the  minor,      imperfect  contract,  cannot  become  so,  nolens  volens*    For  it 
must  not  be  in  the  power  of  a  party  to  an  imperfect  contiact 
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to  avail  himself  of  and  repudiate  it  at  any  time,  as  heEASTxm  Dm. 
may  be  prompted  by  his  interest  or  caprice.  =^^ 

€K>TT80BALK 
98. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the    »»  la  bosa. 
judgment  of  the  court  of  probates  be  annulled,  avoided  and 
reversed,  and  the  rule  obtained  against  the  appellant  dis-- 
charged,  the  appellee  paying  costs  in  both  courts. 


GOTTSCHALK  9t.  DE  LA  ROSA. 

APPEAL  FROM  TRS  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT. 

Where  a  slave  is  adjudicated  at  auction  on  a  credit,  and  the  vendee  refuses  to 
comply  with  the  terms  of  the  sale;  in  the  action  brought  against  him  the 
jplaintifr  should  claim  a  compliance  with  these  conditions  or  Immediate 
iMiyment;  but  in  siich  a  case,  if  the  plaintiff  demands  an  absolute 
Judgment  for  immediate  payment,  the  prayer  for  general  relief  will  enable 
the  supreme  court  to  examine  the  case  on  its  merits. 

The  plaintiff  sold  to  the  defendant  for  five  hundred  and 
sixtjr  dollars,  a  female  slave  with  a  child,  by  public  auction, 
on  the  11th  of  May,  1833.  The  terms  of  payment  were  the 
purchaser's  note  payable  in  six  months,  with  a  satisfactory 
endorser*  The  slaves  were  delivered  to  the  defendant, 
who  refused  to  comply  with  the  conditions  of  the  sale. 

Judgment  was  prayed  for  the  amount  of  the  purchase 
money*  There  was,  also,  a  prayer  for  all  other  and  further 
relief,  which  the  nature  of  the  case  and  equity  required. 

The  defendant  averred,  that  he  had  learned  the  mother 
was  free,  and  that  she  had  been  kidnapped  in  Alabama; 
ihat  she  and  her  child  were  voluntarily  remaining  under  his 
protection.  He  prayed  that  the  sale  be  annulled,  and  the 
mother  and  child  be  decreed  free. 


DE  LA  ROSA. 
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EAgTKRw  Pis,      j^  jjjg  amended  answer,  he  alleged  that  suit  had  been 
Mareh,i33i.    instituted  against  him  by  the  mother  and  her  child  for  their 

QOTTSCHALK 

VS.  freedom,  and  that  the  suit  was  then  pending*  He  denied 
the  right  of  the  plaintiff  to  sue  until  that  suit  had  been 
determined* 

Judgment  was  rendered  declaring  the  action  premature. 
The  plaintiff  appealed* 

Sirawbridge^  for  plaintiff  and  appellant,  contended  there 
was  error  in  the  judgment,  which  should  have  been  rendered 
for  the  plaintiff  on  the  merits* 

Janirij  contra^  urged  that  the  judgment  of  the  District 
Court  be  amended,  and  that  there  be  judgment  in  favor  of 
defendant  on  the  merits,  rescinding  the  sale,  because 

1*  The  prcntended  slave,  Polly  Jones  and  her  child  Mary, 
are  free* 

2.  If  their  freedom  were  not  sufficiently  proved  by  the 
evidence  on  record,  they  were  introduced  into  this  state 
contrary  to  the  laws  thereof  and  with  fraudulent  papers, 
which  circumstance  will  forever  prevent  the  defendant  from 
holding  the  said  Polly  and  Mary  as  slaves,  and  exercising 
the  rights  of  ownership  over  them* 

Mathews,  J*,  delivered  the  opinion  of  the  court* 

In  this  suit  the  price  of  a  mulatto  woman  and  her  child 
is  claimed  from  the  defendant,  as  purchaser  at  a  sale  by 
auction*  The  conditions  of  the  sale  was  that  a  note  should 
be  given,  satisfactorily  endorsed,  payable  six  months  after 
date*  This  condition,  it  is  alleged,  the  defendant  refused  to 
comply  with,  and  the  immediate  payment  of  the  price,  was 
claimed  in  the  present  action,  &c* 

The  defendant  pleads,  as  a  defence  against  the  recovery 
of  the  price,  freedom  of  the  persons  sold;  and  that  they  had 
been  introduced  into  the  state  contrary  to  the  acts  of  the 
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legislature,  as  they  then  existed,  relating  to  the  introduction  ^^^^j^"' 
of  slaves,  &c«  =  = 

The  court  below  dismissed  the  suit  as  having  been  prema-  ^5. 

turely  brought,  and  the  plaintiff  appealed .  *""  ^^  ''^'^• 

The  points  filed  on  the  part  of  the  defendant  in  the 
Supreme  Court,  correspond  with  the  pleas  above  stated. 

The  action  is  not  brought  in  the  most  correct  form,  it    where  a  omn 

^  ii  adjodieeted  at 

would  have  been  more  technical,  had  it  been  instituted  in  ■«c»>o"on»c«<i- 

'  it,  and  the  vendee 

the  alternative,  requiring  the  defendant  either  to  comply  JJSJb'Sitonm*©^ 
with  the  condition  of  the  sale  or  pay  the  price.  There  is^  lSio?b%ufht*^! 
however,  a  prayer  for  general  relief,  which  we  believe  JiiSItiff"°aiioSd 
enables  us  to  decide  the  cause  on  its  merits,  and  as  the  term  uoT  wlth^SISM 

conditione  or  ittk* 

of  payment  has  long  since  elapsed,  justice  requires  that  this  medute payment; 

should  be  done.  caae,       if       the 

plaintiff  demanda 

Freedom,  as  pleaded,  is  not  supported  by  the  evidence  <>f  ^Jj^^^'jjj^" 
the  case.  But  the  defendant  has  also  pleaded  an  action  S[5p„y^SJlJU! 
pending  against  him,  commenced  on  the  part  of  the  slaves  ^Slie'^^e  sn? 
now  in  controversy,  to  recover  their  liberty,  and  the  tendency  SJ^^Le  thJcaM 
of  such  suit  is  admitted  to  be  true. 

As  to  the  laws  relating  to  the  introduction  of  slaves  into 
the  state,  relied  on  by  the  counsel  for  the  appellee,  they  have 
been  all  repealed;  consequently,  persons  who  dealt  in  slaves, 
even  admitting  that  they  were  introduced  contrary  to  those 
laws,  are  no  longer  liable  to  suffer  the  penalties  inflicted,  and 
freedom  of  the  slaves  was  not  a  consequence  of  the  violation 
of  law  in  their  introduction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled,  and  that  the  suit  be  reinstated.  And  proceeding 
here  to  give  such  judgment  as,  in  our  opinion,  ought  to  have 
been  given  in  the  court  below.  It  is,  further,  ordered, 
adjudged  and  decreed,  that  the  plaintiff  and  appellee  do 
recover  from  the  defendant  and  appellant,  the  sum  of  five 
hundred  and  sixty  dollars,  with  interest  at  the  rate  of  five 
per  cent  per  annum,  from  the  11th  of  November,  1833, 
until  paid,  with  costs  in  both  courts.  But  it  is  ordered,  that 
no  execution  shall  issue  on  this  judgment,  until  the  plaintiff 
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E*»''™'^M.  giye  to  the  defendant,  good  and  sufficient  securify,  to  be 

MiLLAUDOH    ^ipproved  of  by  the  court  below,  to  save  and  keep  the  latter 

w.         free  from  all  injury  which  may  accrue  in  the  event  of  the 

slaves  establishing  their  claim  to  freedom,  in  the  suit  now 

pending  for  that  purpose. 
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MILLAUDON  vs.  CAJUS. 

APF£AL  PROM  THE  COURT  OF  PROBATES  FOR  THB  PARISH  OF  HEW-OBLXAlfS. 

The  1172d  article  of  the  Lomaanm  Codcj  does  not  apply  to  tiie  case  of  an 
eiecator  who  seeks  to  distribute  the  net  proceeds  of  an  estate  among  the 
heirs.  In  that  case  the  persons  concerned  are  not  to  be  cited  in  the 
manner  prescribed  in  that  article,  which  is  restricted  to  cases  in  which 
nothing  is  soaghtbut  the  sanction  of  the  Court  of  Probates  to  the  payment 
of  creditors. 

The  case  of  an  executor  called  to  account  by  the  heirs,  has  no  bearii^  <m 
that  of  an  executor  who  seeks  to  distribute  the  net  proceeds  of  an  estate 
among  the  heirs. 

The  presence  of  a  party  at  and  his  subscribing  the  inventory,  cannot  authorise 
the  executor  to  consider  him  as  constantly  in  court  and  bound  to  take 
notice  of  any  account  which  the  executor  may  subsequently  file,  so  as  to 
be  precluded  from  contesting  any  part  of  it,  unless  a  written  opposition  be 
filed  within  three  days. 

A  party  against  whom  judgment  is  given,  cannot,  when  he  does  not  appeal, 
avail  himself  of  its  reversal  on  the  appeal  of  a  party  Joined  with  him  in  the 
inferior  court. 

Henrietta  Roche,  widow  of  the  late  Amaud  Magnon,  died 
on  the  5th  of  February,  1833,  and  by  her  will,  executed  oa 
the  35th  of  January,  1831,  she  appointed  as  her  executoiv 
her  Baid  husbaad  and  Jean  Baptii^  Cajus. 
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Arnaad  Magnon  died  on  the  4th  of  December,  1821,  Eastim  Dn. 


MZLLAUDOV 


having  hy  his  will  appointed  his  wife  as  his  executrix,  who 
declined  the  trust,  and  Jean  Baptiste  Cajus,  who  accepted         v«. 
it,  abd  received  letters  testamentary  accordingly. 

The  will  of  the  widow  was  admitted  to  probate,  and  Csy'us 
recognised  as  the  executor  of  the  estates  of  Mr*  and  Mrs. 
Magnon. 

On  the  7th  August,  1833,  Cajus  presented  his  petition, 
showing  that  he  had  fully  administered  the  joint  and  several 
estates  of  the  decedents,  filing  the  account  of  his  administra- 
tion, averring  his  readiness  to  produce  the  proper  vouchers 
when  required,  and  partitioning  the  property  of  both  estates 
according  to  the  respective  wills.  He  prayed  for  the  approval 
and  homologation  of  the  account,  for  the  payment  to  the 
heirs  and  legatees  of  the  sums  respectively  due  them  as 
therein  stated,  and  for  his  discharge  as  executor. 

The  judge,  on  the  same  day,  ordered  the  creditors  of  the 
estates  and  all  others  interested,  to  show  cause  within  ten 
days  why  the  account  filed  should  not  be  homologated,  and 
the  executor  discharged  from  his  trust. 

On  the  19th  of  the  same  month,  on  motion  of  the  executor's 
counsel,  and  on  giving  the  court  to  understand  that  no  oppo- 
sition to  the  account  had  been  made,  though  regularly 
advertised  by  the  Register  of  Wills,  during  ten  days  and 
more,  and  with  the  consent  of  the  attorney  for  the  absent 
heirs  of  the  widow  Magnon,  the  judge  a  quo  ordered  the 
homologation  of  the  account,  and  payment  to  be  made  in 
conformity  therewith.  This  judgment  was  signed  on  the  31st 
of  the  same  month. 

Laurent  Millaudon  filed  an  opposition  to  the  account, 
stating  that  he  was  the  transferee  and  purchaser  of  the  rights 
of  Margueritte  Magnon  and  Miss  Lastrade,  as  legatees  of 
the  late  Amaud  Magnon.  He  opposed  the  homologation  of 
the  account  on  the  ground  of  overcharge  of  conmiissions; 
of  improperly  charging  him,  as  said  transferee,  with  a  portion 
of  the  fee  of  the  counsel  of  the  executor  of  widow  Magnon; 
and  with  expenses  of  the  inventory  of  her  succession;  and 
with  certain  other  items  of  charge.  He  averred  the  account 
to  be  illegal  as  to  the  item  of  the  funeral  expenses,  it  being 
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^"fSni"'  '"^  gross;  as  to  the  charge  of  rents  for  the  same  reason.     He 
=====  prayed  its  amendment  in  the  several  particulars  of  which  he 
KiL^uDON    complained. 

CAJD8.  On  the  20th  of  the  same  month,  the  opponent  obtained  a 

rule  nt^e,  the  executor  to  set  aside  the  judgment  homologating 
the  account,  on  the  grounds  that  the  requirements  of  the  law 
had  not  been  complied  with. 

On  the  return  day,  the  thirty-first  of  the  same  month, 
the  judge  discharged  the  rule,  and  set  aside  the  opposition 
which  had  been  filed  without  leave  on  the  19th  of  the  same 
month,  after  the  adjournment  of  the  court. 

Millaudon  appealed. 

Macready^  for  appellant,  contended  as  follows: 

The  judgment  ought  to  be  annulled,  because  Millaudon 
being  the  owner  of  one  half  of  the  succession  of  Magnon 
as  purchased  from  two  of  Magnon's  heirs,  ought  to  have  been 
personally  cited  to  show  cause  why  the  tableau  should  not 
be  homologated  and  judgment  rendered  thereon.  He  was 
not  cited.  Code  of  Practice^  606,  609,  and  judgment  was 
rendered  against  him.  The  case  of  Merchand  vs.  Garcia, 
4th  Louisiana  Reports^  300,  refers  to  the  proceedings  to  be 
conducted  under  1000  and  1004,  when  the  the  heirs  cite  the 
executor  to  render  his  account,  they  are  then  all  in  court. 
This  case  is  clearly  distinguishable  from  that  where  the 
account  is  rendered  without  the  knowledge  of  the  heir. 

Z).  Seghers^  contra* 

Martin,  J.,  delivered  the  opinion  of  the  court. 

Millaudon,  the  assignee  of  the  shares  of  two  of  the  heirs, 
is  appellant  from  the  decree  which  homologates  a  tableau  of 
distribution  of  the  property  of  these  two  estates,  by  Cajos 
who  was  executor  for  both. 

The  defendant  claims  a  reversal  of  the  decree,  on  a 
suggestion  that  it  was  rendered  without  his  having  been 
cited  or  notified,  and  that  it  is  contrary  to  law  and  evidence. 
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The  counsel  of  the  executor  has  replied  that  the  appellant  ^^^i^^' 
was  a  party  to  the  proceedings  of  the  Court  of  Probates,  on  "  ^ 

the  estates,  having  been  present  and  having  subscribed  the  «#. 
inventories;  that  the  usual  advertisements  of  publications,  «*'^"* 
notifying  all  persons  concerned,  were  made  in  the  gazettes; 
that  the  appellant  ought  to  have  filed  his  opposition  to  the 
table'iu,  if  he  had  any,  within  three  days  and  in  writing; 
that  he  filed  an  opposition  after  the  adjournment  of  the 
court,  on  the  day  the  deed  was  rendered,  and  obtained  a 
rule  to  show  cause  on  the  executor,  which  rule  was  afterwards 
discharged.  He  has  relied  on  the  Louisiana  Code^  1 172  and 
4.    Louisiana  Reports^  300. 

The  appellant's  counsel  has  relied  on  the  Code  hf  Practice^ 
606,9. 

These  articles  of  the  Code  of  Practice^  are  relied  on  to 
establish  the  rights  of  the  party,  enforced  by  a  judgment 
rendered  without  his  having  been  cited  to  have  it  annulled 
or  reversed. 

The  article  of  the  Louisiana  Code^  cited  by  the  appellee's 
counsel,  authorises  indeed  the  executor  who   desires  the 
authority  of  the  Court  of  Probates  to  pay  creditors,  to  call    rhib  irnM  art 
all  persons  concerned^  to  appear  and  nle  their   opposition,  coi;  dow  not 
This  may  likely  prevent  an  heir  who  has  neglected  to  oppose  o?^  In  execator 
payments  to  creditors,  to  contest  their  legality;  but  the  arti-  tnbuta  the   not 


proceeds    of 


th« 
that 


cle  has  no  application  to  the  case  of  an  executor  who  seeks  «jjjj«  •«nj"« 
to  distribute  the  net  proceeds  of  an  estate  among  the  heirs;  ^ciSLilSJSSt 
this  must  be  done  vocatis  vocandis,  and  the  persons  con*  [^^^^^^eMrn!^ 
cemed  are  not  to  be  cited  in  the  mode  prescribed  by  the  which  i*  rMtrull 
article  II73,  which  must  be  restricted  to  cases  in  which  which  nothing  is 

'  sought    bat    the 

notfaine  is  souirht  but  the  sanction  of  the  court  to  the  payment  sanction  or  the 

°  °  *    •^  court  of  probatea 

of  creditors.  S^SuSS^"*'"*"' 

The  case  in  4  Lomsiana  Rqporis^  is  that  of  an  executor    The  ease  or  aa 

called  to  account  by  the  heirs.    It  decides  that  when  the  Soount  by  the 

heirs      has     no 

account  is  filed,  the  heirs  must  state  their  opposition  Id  bearing  on  th^ 

'  *  *  an  executor  who 

writing  within  a  fixed  period.    This  case  has  no  bearing  on  iJ2*th?n^?S«I 

4%. A  ««*A<iA»»<<'  oeedsoraaesUt* 

toe  present.  anoocthahalfa. 

The  presenee  of  the  appellant  at,  and  his  subscribing  the 

inrentorr,  cannot  authorise  the  executor  to  consider  him  as 
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^HVSuiSi*'  constantly  in  court,  and  bound  to  take  notice  of  any  account, 

"  I  the  executor  may  file  at  any  subsequent  period,  so  as  to  be 

v$,         precluded  from  consulting  any  part  of  it,  unless  a  written 

cAjvB.       opposition  be  filed  within  three  days* 

B  party   «tuid      The  rulo  obtained  by  the  appellant,  with  the  view  of 

niMcribinf     Che  .  ./  i-jt  ' 

fatventory,  eumot  afiectins  the  dccreo  of  the  Court  of  Probates,  and  the  dis- 

•nthoriM  tlie  m-  °  ' 

•gj^jj^^j^jjl^  charge  of  that  rule,  cannot  have  the  effect  of  curing  so 
^ondto^e^  palpable  a  defect  in  the  decree,  as  that  of  having  been 
Sfnt*  whki  £  rendered  against  a  party  sought  to  4te  bound  thereby, 
IStoS!^iitiy'SS[  without  his  having  been  legally  cited  or  notified. 
duM  from  £d»I  It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
of  it,  ttiifeM  m  judgment  of  the  court  of  probates  be  annulled,  avoided  and 
tijmbe  ffl«fwQii.  reversed,  at  the  costs  of  the  appellee* 

D.  SegherSf  for  appellee  moved  for  a  re-hearing  on  the 
following  grounds: 

All  objections  to  accounts  of  executors  must  be  made  in 
writing,  within  three  days  after  the  account  is  filed*  4th 
Louisiana  Reports^  300*     Marchand  vs.  Cavelier* 

1*  The  suggestions  made  by  the  appellant  that  the  judg. 
ment  of  the  inferior  court  was  rendered  without  his  having 
been  cited,  comes  too  late*  It  was  made,  for  the  first  time, 
on  the  very  day  of  trial  before  the  Supreme  Court,  viz*  on  the 
31st  January,  1834*  The  points  containing  this  strange 
allegation,  were  filed  on  that  day  without  their  having  ever 
been  communicated  to  us,  so  that  we  were  left  entirely  in 
the  dark,  and  taken  on  purpose  by  surprise,  as  to  the  plea  on 
which  the  appellee  intended  to  rely*  This  plea  ought  to 
have  been  specially  set  out  at  length  in  the  inferior  court* 

2*  The  opinion  manifested  by  this  court  with  regard  to 
personal  notice^  is  contrary  to  the  universal  course  followed 
throughout  the  state  on  this  particular  point*  The  general 
impression  has  been  that  the  duties  and  powers  of  executors, 
curators  of  vacant  estates,  and  administrators  were  the  same, 
and  that  those  parts  of  the  Code  which  had  relation  to  the 
former,  had  also  a  bearing  on  the  latter*  Thus,  we  see  by 
article  1042  of  the  Louisiana  Code^  that  administrators  have 
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tiie  same  powers,  and  are  subject  to  the  same  duties  and  ^''^igS^* 


HXLLAUDOff 
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responsibilities  as  the  curators  of  vacant  estates;  and  by 
article  1663,  that  executors  must  proceed  to  the  %ales  and  to 
the  payment  of  the  debts  in  the  manner  prescribed  for  cura-  «a^«« 
tors  of  vacant  estates.  Now,  if  article  1172  was  to  be 
explained  by  itself  alone,  it  might,  perhaps,  be  understood 
as  applying  exclusively  to  creditors;  but  it  must  be  taken  in 
conjunction  with  article  1057,  whereby  legatees  are  placed 
on  the  same  footing  with  creditors.  The  notice  there 
required  to  be  given,  (in  the  French  texty  ams)^  is  not  a  per- 
sonal notice,  but  a  public  advertisement  in  the  newspapers^  Such 
has  been  the  construction  given  to  that  article,  1057,  by 
universal  practice,  and  it  appears  to  be  founded  on  law. 

3.  The  court  have  annulled  the  judgment  of  the  inferior 
tribunal  in  all  its  parts,  though  it  never  should  have  been 
reversed,  in  any  case,  except  only  as  far  as  Millaudon  may 
be  concerned.  The  estates  are  nearly  settled,  all  the  credi* 
tors  have  been  paid,  and  all  the  heirs  and  legatees,  except 
Millaudon,  have  received  their  shares*  What  a  confusion 
would  it  not  create  if  the  decree  was  not  amended  in  that 
respect!  Should  the  court,  therefore,  persist  in  this  opinion, 
that  the  decision  of  the  judge  below  is  erroneous,  still  his 
judgment  ought  not  to  be  disturbed,  except  as  relates  to 
Millaudon;  and  even  then,  with  directions  to  the  inferior 
judge,  to  disregard  all  that  part  of  Millaudon's  opposition 
concerning  payments  made  to  creditors.  This  is  in  strict 
accordance  with  the  doctrine  laid  down  by  this  honourable 
court,  in  the  very  opinion  of  which  we  now  complain. 
**This  article,  1172,"  says  this  court,  ^prevents  an  heir  who 
has  neglected  to  oppose  payments  to  creditors,  to  contest  their 
legaliii/.^ 

Mofiready^  contra* 

The  opinion  of  the  court  overruling  the  motion,  was 
delivered  by  Marten,  J. 

We  have  been  requested  to  grant  a  re-hearing,  (among 
o&er  grounds)  because  the  judgment  of  the  lower  court  is 
reversed  absolutely,  while  it  ought  to  have  been  so  as  to  the 
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EwTMuf  Dif.  appellant;  all"  the  parties  against  whom  it  was  given,  not 

r  =  having  appealed;  and,  because,  in  remanding  the  case  for 

HiLiosBKBo  further  proceedings,  we  have  not  instructed  the  judge  not  to 

irxw-oRL»AN8  guffer  the  payments  authorised  by  the  homologation,  to  he 

CAHAXt  AND 

•AHKiHo  COM-  contested. 
FAHT  ET  AL.       j^  .^  ^  ^j^^  ^  point  that  a  party  against  whom  judgment 

is  given,  cannot  avail  himself  when  he  does  not  appeal,  of 

its  reversal  on  the  appeal  of  a  party  joined  with  him  below, 

Apttttriftiut  that  it  is  absolutely  unnecessary  to  quaUfy  the  reversal  of  the 

whom   jvdgnMBt  ''  J         ^  J 

MESfltsT^^  In  the  reasonings  which  lead  to  the  conclusions  we  came 
T  vv^^'^tSn^  ^Oy  an  heir  who  had  neglected  to  appear  on  a.  publication 
teferiorcoon.*'^  requiring  all  persom  concem&l  to  come  and  oppose  if  they 
saw  fit,  the  leave  prayed  for  by  the  executor  to  pay  creditors, 
was  concluded  from  contesting  such  judgment  after  the 
homologation.  The  opinions  thus  expressed,  have  no  need, 
in  our  opinion,  of  being  repeated  at  the  end  of  the  denial* 

The  re-hearing  is,  therefore,  refused. 


mUGSBERG  9f.  NEW-ORLEANS  CANAL  AND  BANKING 

COMPANY  ET  AL. 

▲PPXAL  FBOK  TBX  COUBT  OF  THS  FIRST  JVDIOIAL  SUTUOT. 

In  an  action  to  rescind  the  sale  of  a  slave,  on  account  of  his  habit  of  rannlng 
away,  proof  that  he  ran  away  three  times  before  the  sale,  withoatproof 
of  the  period  the  slave  was  absent  at  either^time,  is  insufficient  to  support 
the  claim. 

The  defendants  sold  to  the  plaintiff,  and  warranted  against 
tile  vices  and  maladies  prescribed  by  law,  eleven  slaves  at 
public  auction  for  the  sum  of  seven  thousand  four  hundred 
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and  thirty  dollars.     The  plaiDtlff  now  alleges  that  one  of  ^^J3l\^'' 
tiiem  was,  previoosto  the  purchase,  addicted  to  the  vice  of  -^ 


mnning   away,  and  on  that  ground  he  prayed*  to  rescind  ^'^'°J^**® 
the  sale.  hew^rliaks 

canjll  and 

The  Canal  and  Banking  Company  pleaded  the  general  BAirKiiro  cox- 
denial  and  prescription.  The  other  defendants  pleaded  that 
the  defendant  had  lost  all  right  to  hold  the  defendants 
responsible,  by  not  having  previously  informed  them  of  the 
ftcts  charged,  and  by  not  having  complied  with  the  requi* 
sites  of  the  law,  in  advertising  the  slave. 

Bertrandy  in  answer  to  an  interrogatory  relating  to  the 
slave  in  question,  deposed  that  ^^he  ranaway  twice  before 
the  sale."  Berquier  testified  that  after  the  purchase,  the 
slave  ranaway  three  or  four  times,  and  he  had  not  been 
found  since  he  ran  away  in  October,  1832.  Another  wit- 
ness swore  that  five  years  before  the  sale,  the  slave  ran* 
away  once,  and  was  taken  about  two  days  afterwards. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action,  in  which  the  price  of  a  slave 
is  claimed  to  be  rescinded,  on  account  of  being  an  habitual 
runaway.  The  court  below  considering  that  the  plaintiff 
had  not  supported  his  claim  by  evidence  in  conformity  with 
the  2505th  articles  of  the  La.  Code,  gave  judgment  of  non 
suit,  firom  which  he  appealed. 

The  record  contains  the  testimony  of  one  witness,  who    fnanietioBt* 
declares  that  the  slave  in  question,  whilst  in  the  possession  ^nfdsrjf^'^ 

-  .-,.  •i«i  A_  count  of  Us  bftbit 

of  one  of  his  former  owners  ran  away  twice,  but  does  not  or  rami  nf  umuy, 

proof  that  ha  raa 

state  the  lengrth  of  time  he  was  absent  in  either  of  these  aw«y  throe  timea 

^  before    the    mIo 

abscondings.  Another  witness  prove,  that  he  ran  away  once,  Jhi^'^^Jd^thS 
but  does  not  specify  an  absence  for  a  period  of  time  s'lffi*  Jl^*^™,  ■JUJ 
dent  to  satisfy  the  provision-J  of  the   article  of  the  Cbde,!;^^^^^"*^ 
before  cited.     We  are  of  opinion  that  the  plaintiff  has  not 
made  out  his  case  by  evidences  as  required  by  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  with  costs, 

Seghers,  for  appellant. 

Slidell  and  Gmrad,  for  appellees. 
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DELARONDE  «f.  M'ADAMS. 


APPEAL  FROM  THX   FfRST  JUDICIAL  DMTBIOT. 


Damages  will  be  given,' when  the  appeal  is  frivolous. 

This  action  was  brought  bj  the  endorsee  against  die 
endorser  of  a  promissory  note.  Protest  and  notice  to  the 
defendant  were  proved  in  the  court  below,  and  judgment 
was  there  rendered  for  the  plaintiff  for  the  amount  of  the 
note,  costs  of  protests  and  legal  interest  from  protest.  The 
defendant  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  endorser  of  a  negotiable  note; 
protest  for  non-pajment  by  the  maker,  and  due  notice  to 
the  endorser  were  proved  on  the  trial  in  the  court  below, 
and  judgment  being  rendered  against  the  defendant.  He 
appealed. 

The  appellee  claims  damages  in  this  court  on  the  grounds 
ttiH  of  the  appeal  being  frivolous,  and  taken  solely  for  delay; 
which  from  the  evidence  of  the  cause  appears  to  us  to  be 
true. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs,  and 
ten  per  cent,  damages  on  its  amount. 

Conradj  for  plaintiff  and  appellee. 

Preston^  for  defendant  and  appellant 


wffl 
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DUPLESSIS  vf.  KENNEDY  ET  ALS. 

APPEAL  FROM  THE   C0I7RT  OF  THE  FIRST  DISTRICT. 

Unless  the  ground  of  objectJon  to  the  testimony  of  a  witness  admitted  in 
evidence  on  the  trial,  be  stated  in  the  bill  of  eiceptions,  the  Supreme 
Court  cannot  examine  the  objection. 

It  IS  not  sufficient  to  object  generally,  that  the  evidence  is  not  the  best,  it  must 
be  shown,  either  from  the  nature  of  the  fact  to  be  proved,  or  otherwise 
that  there  is  better  evidence  behind  in  the  power  of  the  party. 

Testimonial  evidence  to  prove  the  age  of  a  person  is  admissible,  unless  it  is 
first  shown  that  there  exists  a  record  of  births,  or  other  written  evidence. 

When  the  judgment  of  the  inferior  court  was  not  given  on  the  question  of 
fact,  contested  by  the  pleadings,  and  this  is  not  complained  of  by  the 
parties,  the  Sapreme  Court  will  not  examine  the  correctness  of  a  decision 

.  of  the  judge  a  quo,  rejecting  the  deposition  of  a  witness. 

Whenever  property  is  acquured  by  the  effect  of  obligations,  those  obligations 
except  such  as  are  created  by  operation  of  law,  result  from  the  agreement 
of  parties,  which  is  essentially  a  contract. 

If  the  donor  alone  appear  before  the  notary  and  sign  the  act  of  donation,  it  is 
not  null  for  want  of  form. 

The  words  "must  accept"  in  the  1533d  article  of  the  Lomsiana  Code,  are  not 
prohibitory  so  as  to  import  a  nullity  if  contravened,  nor  is  the  pam  of 
nullity  expressly  declared. 

Any  form  of  expression,  which  shows  that  the  parties  understood  each  other 
as  to  the  thing  given,  and  the  conditions  and  charges  annexed  to  the 
donation,  is  sufficient. 

A  minor  above  the  age  of  puberty,  may  even  without  the  concurrence  of  a 
curator,  better  his  condition  by  accepting  a  donation. 

The  principles  relating  to  a  substitution,  apply  equally  whether  the  substitution 
.  remits  from  the  terms  used  in  creating  the  donation*  or  under  tiie  die 
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Eaitxrh  Du.      of  a  stipulated  return :  and  if  there  lurks  a  real  substitution  in  the  condition 
^      of  return  as  expressed  by  the  parties,  Its  absolute  nullity  must  be  declared. 


DUPX.XS8IS 

VS. 
XXVNKDT 


If  while  the  donor  stipulates  a  return  to*  himself,  he  stipulates  it  in  favor  of 
BT  ALS.  another  at  the  same  time,  and  yet  not  in  terms  importing  essentially  a 

substitution,  the  stipolfttion  of  return  to  himself  may  subsist,  and  that  part 
only  be  declared  null,  which  contravenes  the  prohibition  of  the  Code. 

The  plaintiff  avers  that  in  1829,  her  brother  William 
Carr  Withers  died,  leaving  his  last  will  by  which  he  bequeath- 
ed  all  his  estate,  real  and  personal,  in  equal  portions  to 
her,  to  Sarah  Ann  Withers,  her  sister,  and  to  Mar- 
garet Delia  Withers,  his  wife.  That  the  testator  owned 
a  lot  of  ground  situated  in  the  suburb  Delor  of  the  citj  of 
New-Orleans,  containing  one  hundred  and  eighty  feet  in  front 
on  the  Mississippi  river  extending  backward  and  forming 
the  like  front  on  New  Levee^street,  bounded  on  the  upper 
side  by  a  street  which  is  the  prolongation  of  Suzette-street, 
and  on  the  lower  side  by  the  property  then,  or  previoasly, 
belonging  to  the  succession  of  Urbain  Gaienni^,  in  front 
by  the  river  and  in  the  rear  by  the  said  New  Levee-street. 

She  further  averred  that  after  the  death  of  her  said  bro- 
ther, the  said  Sarah  Ann  Withers  took  possession  of  the 
whole  of  said  lot  of  ground,  and  claimed  to  be  sole  owner 
thereof  in  virtue  of  an  act,  purporting  to  be  one  of  dona- 
tion inter  vivos^  executed  to  her  by  their  said  brother,  before 
G.  R.  Strigner,  notary  public,  on  the  14th  day  of  Jane,  183& 

That  the  said  act  was  null  and  void^and  conveyed  no  title 
to  sa'd  Sarah  in  and  to  said  lot  of  ground  becaase: 

L  Said  donation  has  not  been  duly  accepted.  That  said 
Sarah  was,  at  the  time  the  said  act  was  passed,  a  minor 
above  the  age  of  puberty,  and  should  have  accepted  &e 
same,  by  the  assistance  and  authorisation  of  a  curator  which 
she  did  not. 

2.  Because  the  said  act  contains  a  substitution.  That  since 
the  death  of  her  said  brother,  said  Sarah  Ann  Withers  has 
executed  an  act  of  donation  of  one  half  of  said  lot  to  the 
•aid  Margaret  DeUa,  the  widow  of  your  petidoiier\i  Mdd 
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brother,  who  is  dow  in  possession,  and  claims  to  be  the  Eastxrn  Dxs. 

owner  of  said  half  in   virtue  of  said  act  — , 

She  prayed    that   said  Sarah  Ann  Withers,  now  wife     d'^pi-k**" 

^  V8m 

of  Joseph  M.  Kennedy,  and  said  Kennedy  her  husband,  and  kennedt 
Margaret  Delia,  married  to  Softthene  Allain,  and  said  AUain 
her  husband  be  cited,  that  said  pretended  acts  of  donation 
be  declared  null  and  void,  that  said  lot  of  ground  be 
decreed  to  belong  to  the  estate  of  said  William  C.  Withers, 
and  one  third  thereof  to  her,  as  one  of  his  heirs. 

Mrs*  Allain  and  her  husband,  excepted  that  their  domicii 
wa$  in  the  parish  of  Point  Coupee,  and  that  they  could  be 
sued  only  in  that  parish.     This  exception  was  overruled. 

Mrs.  Kennedy  pleaded  the  general  denial.  In  an  amend- 
ed answer  she  alleged,  that  she  had  been  at  great  expense 
for  several  improvements  she  had  made  on  the  Siiid  tract  of 
ground,  which  she  had  possessed  and  then  possesses  in  good 
faith;  she  contends  that  in  no  case  can  she  be  disposessed 
of  the  said  premises,  without  thoes  expenses  being  first 
reimbursed  to  her,  maintaining  however,  that  the  plaintiff 
has  no  right  nor  title  to  the  said  tract  of  ground,  nor  to  any 
part  thereof. 

The  will  of  W.  C.  Withers,  was  in  the  following  words: 
"New-Orleans,  July  the  16th,  1823.  I,  W.  C.  Withers,  cf 
the  city  of  New-Orleans,  do  make  this  my  olographic  will  as 
follows,  to  wit: 

1.  I  do  bequeath  to  my  wifn,  Margaret  Delia  Withers,  one 
third  part  of  my  whole  estate. 

2.  I  also  bequeath  to  my  sister  Sarah  Ann  Withers,  one 
third  part. 

3.  I  also  bequeath  to  my  sister,  Margaret  Withers,  one 
third  part  of  my  whole  estate,  and  finally,  I  do  by  these 
presents,  appoint  my  wife,  Margaret  Delia  Withers,  and 
Martin  Gordon,  and  Thomas  S.  Kennedy,  my  executors, 
and  they  are  hereby  empowered  and  authorised  to  make  an 
inventory,  and  take  full  po-session  of  all  my  estate,  without 
the  inteiventiou  of  any  court  of  judication  in  this  or  any 
other  state  in  the  union.'' 

It  WM  admitted,  that  this  will  had  been  admitted  to 
jN^dbsite,  and  its  execution  ordered. 

30 
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^jtflSu^"'  '^^^  ^*  ^^  ^*  ^'  Withers,  was  passed  on  the  14th  of 
June,  182S,  and  by  it  he  gave,  gninted  and  conveyed,  ^^unto 
his  said  sister  Samh  Ann  Wittiers,  present  and  accepting, 
and  to  her  heirs,  all  that  lot  of  ground  on  the  batture  of  the 
suburb  Delor,  &c/'  The  description  corresponded  to  that 
of  the  lot  described  in  the  petition.  ^'To  have  and  to  hold 
the  said  lot  of  ground  and  premises,  with  the  appurtenances 
unto  the  said  Sarah  Ann  Withei^,  her  heirs  and  assigns, by 
title  of  donation  inter  vivos^  upon  this  condition:  that  if  the 
said  Sarah  Ann  Withers  shall  die  without  leaving  cliildren, 
living  at  the  time  of  her  decease,  that  then  in  that  case,  the 
said  lot  of  ground  and  premises  shall  revert  to,  and  become 
the  property  of  the  said  William  Carr  Withers,  and  his  heirs, 
as  if  the  donation  had  never  been  made;  but  it  is  herebj 
declared  and  understood,  that  the  said  lot  of  ground  and 
premises,  and  all  improvements  that  may  be  hereinafter 
made  thereon,  or  any  part  thereof  may  be  sold  and  disposed  of 
by  the  said  donee,  Sarah  Ann  Withers,  during  her  life  time, 
with  the  consent  and  concurrence  of  the  said  William  Carr 
Withers,  the  donor,  and  that  any  person  or  pci-sons  pur- 
chasing the  same  or  any  part  or  parts  thereof,  shall  and 
may  have  and  enjoy  the  same  under  perfect  title,  free  from 
the  condition  aforesaid,  on  the  concurrence  of  the  said  donor, 
William  Carr  Withers,  being  expressed  or  given  by  joining 
in  any  act  or  acts  of  sale  of  the  same  premises,  or  any  part 
or  parts  thereof." 

On  the  7th  of  November,  1829,  Mrs.  Kennedy  conveyed 
by  donation,  one  half  of  the  said  tract  of  land  to  her  sister 
in  law,  Mrs.  Margaret  Delia,  widow  of  W.  C.  Withers* 

The  judge  a  quoj  considering  the  evidence  doubtful,  as  to 
the  minority  of  Mrs.  Kennedy,  at  the  time  the  act  of  dona-^ 
tion  was  passed  to  her  by  her  brother,  decided  that  if  it 
were  admitted  she  was  not  then  of  the  age  of  twenty-one 
jears,  it  was  in  his  opinion  unnecessary  that  the  acceptance 
should  be  made  by  her  curator. 

Judgment  having  been  rendered  for  the  defendants,  the 
plaintiff  appealed. 

«/.  Slidellf  for  plaintiff  and  appellant,  contended  as  follows: 

Tbe   act  of  donation  is  imlL    1,  As  cantsteiiig  a  sab- 
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stitution  reprobated  by  law.     2,  As  having  been  made  to  a  ^^^^JJ^i^**" 
minor,  un«issisted   by  her  tutor.     3,  Bcc.uisc  there  is  no  =- 

express  acr.cptancc  of-the  donati  »n.  Dwtitswi 

If  the  acts  contain  substitution,  or  if  all  the  formalities  uwircof 
of  law  have  not  been  observed,  it  is  a  nullity.  The  formar 
•iiies  required  for  the  validity  of  donation  IntKr  vivos  are 
strictissime  juns^  as  much  so  bs  in  testamentary  dispositions, 
property  can  neither  be  acquired  or  disposed  of  gratuitously 
in  either  way,  but  in  the  forms  established  by  the  Code* 
See  art.  1453.  On  comparison  of  this  article  with  the  cor- 
responding one  of  the  Code  Napoleon^  892,  it  will  be  observed 
that  the  prohibitions  of  our  law  are  much  more  rigid  and 
comprehensive. 

Whatever  is  done  in  contravention  of  a  prohibitory 
law,  id  void,  although  the  nullity  be  not  formally  directed. 
Code^  art.  12. 

The  Code  as  regards  gratuitious  dispositions,  makes  no 
distinction  between  donation  inter  vivos  or  mortis  causa\  by 
reference  to  the  heading  of  the  1st  chapter  of  title  2,  it  will 
be  seen  that  all  the  general  provisions  apply  to  donations  of 
every  kind.  This  court,  in  conformity  with  the  jurispru- 
dence of  France  and  Spain,  and  indeed  of  all  countries 
where  the  civil  law  prevails,  has  repeatedly  decided,  that 
in  matters  of  testament,  the  minutest  and  formalities  must 
be  observed.  Botlemy  vs.  Oscar^Vi  Martin^  Q4A.  PizenUd 
vs.  Mullenshein^  3  Martin^  144.  Knight  vs.  Smithy  3  Mart.  163. 

Substitutions  and  j?</ei<;ommma  are  prohibited.  Art.  1507. 

The  right  of  return  can  be  stipulated  for  the  donor  alone. 
Art.  1521. 

The  policy  of  the  prohibition  and  the  motives  of  the  le^sla- 
tor^  have  been  correctly  stated  by  the  court  in  the  case  of 
Amaitd  vs.  Tarbe^  4  La.  Rep.  f^>05,  and  this  case  presents  all 
the  evils  which  the  law  was  intended  to  remedy.  Confusion 
and  difficulty  of  title,  derangement  of  the  order  of  succession, 
incapacity  of  alienation.  To  whatever  period  the  life  of  the 
danee  may  be  prolonged,  no  sale  of  the  property  can  be  made, 
for  nntil  then  it  cannot  be  ascertained  whether  the  condition 
on  which  the  property  is  to  revert  to  the  heirs  of  Withers, 
exUt  or  not.     See  Dallozj  24  vol.  pages  389,  394, 417, 423, 
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Eastbiw  Du  429,  430,  432.     Toullier,  lib.  5,  M.  13,  32,  35,  36,  37,  48, 

1  -^  50,  51 .  No.  287.     Grcnicr,  Trait?,  des  Donation's ^  vol.  1 ,  page 
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1 19,  122.     See,  also,  Farra  vs.  M^Cvicheon^  4  JV.  S.  50. 


xKiTNVDT  The  nullity  affects  the  entire  donation,  the  institution  as 

well  as  the  substitution.  Toullier^  5th  vol,  Ko.  1^.  ^Dalloz^ 
lis*  Ernst  vs.  Pano^r  Heyden^p*  415.  24  Dalloz^  lis*  page  472. 
24  Dallozj  lis,  Dufen  vs.  Cottera^  p.  435,  Cour  ck  Pam.  34 
Dcdloz^ lis.  Dickenn  v^.  Montigu^  p.  436,  Cotcr  de  Paris. 

The  clause  of  return  in  favor  of  the  heirs  of  the  donor,  con* 
tains  a  substitution  prohibited  by  law.  24  jDa//oz,  lis.p,  456>  7. 
24  Dalloz^  lis.  Bou.ganjiuzn  vs.  Hassel^  p.  484.  Guiraud  vs* 
Bogiers,  Sirey  1827,  2;?ar.  j».  C8,  71 . 

The  donation  is  null,  having  been  made  to  a  minor,  and  not 
having  been  accepted  by  a  tutor  or  curator.  Code^  1533. 
Tutor  may  accept  donation,  art.  349.  See  Dolloz  vol.  10,p. 
139,140,141.  Grenierjtb.  l,p.  176, 184,. A^b.  60,66.  Dalloz^ 
lib.  10^  p.  155.  Buckier  vs.  Buckier,  Court  of  Cassation,  1816. 
Sirey y  1830,  par.  2,  Mirch  vs.  Mirch,  p.  465,  300.  Sirey f 
1830,  par.  1,  Linchetvs.  Chissig^p*  8. 

Minors  are  not  entitled  to  relief  for  want  of  acceptance, 
only  have  recourse  against  their  curators.  Code^  arU  1645. 
Delvincourt,  2  lib.  p.  258. 

Donation  is  void,  because  not  accepted  in  precise  terms. 
Civil  Code-  1527.  It  may  be  accepted  by  posterior  act, 
during  life  time  of  donor,  but  then  he  must  be  notified  of  it. 
Art.  1527-  The  mere  formal  phrase  contained  in  every  nota- 
rial act,  ^^  present  and  accepting,^'  is  not  such  an  acceptance 
as  the  law  requires.  See  Dallozj  lib.  10,  p.  131,  134. 
Delvincourty  2  lib .  p.  256.     Gr enter,  lib  .!,/>.  175,  No.  5. 

It  is  void  because  not  registered  according  to  law.  Codej 
art.  1541,  3,  4. 

The  provisions  of  the  French  law  on  the  subject  of  gratui- 
tous dispositions,  are  much  less  rigorous  than  those  of  our 
Cade,  and  give  much  greater  latitude  for  the  disposition  of 
property.  See  cap.  6,  2,  tit.  3,  L.  Mapohon  Code.  "  Des  dip(h 
siHons  en  faveur  des petits  enfans  du  donateur  ou  testateur  ont  de$ 
enfans  de  sesfrhres  et  saurs/*^  and  others,  which,  in  conformity 
with  the  spirit  of  our  legislation,  have  not  been  adopted  by 
the  framers  of  our  Code. 
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Conrad^  on  the  same  side,  contended  that:  Eastkhn  Dm. 

The  court  a    qua,  erred  in  rejecting  the  dispositions  of^^^i^L: 
the  sisters  of  the  parties.     Phillips^  on  Evidence^  vol.  I,  p.  37,     doplkssm 
38,  222,  232,  233.     Slarkie,  on  Evidence,  vol.  %p.  746,  781,     Kw^IfinT 
782,  Interested  Witnesses.     Martin's  Reports,  4  JV-  S.  338, 539,       *^  ^''*- 
6  JV.  S.  131. 

The  minority  of  the  defendant,  at  the  time  of  the  exe- 
cution of  the  act  of  donation,  is  fully  made  out,  and  the  act 
is  null  for  want  of  a  proper  acceptance.  La.  Code,  art.  349, 
1527,  1529,  1531,  1533,  2537,  1545.  Aicard,  TraitS  des 
Dcnations,  vol.  1,  p.  Domat,  vol.  1,  tit.  10,  sec.  1,  p.  302. 
Le^ouoeau  Furgole,  vol.  2, p.  611.  Mzrlin,  Repertoire  Verbis 
Mineur,  p.  7,  et  Donation,  p.  4,  sec.  4.  Grenier,  Traite  des 
Donations,  vol.  1,  JVb.  61.p.  215  H  227.  Sirey.  vol.  12,  1  p. 
400,  vol.  17,  1.  114.  Favard  de  Langlade,  vol.  %  p*  193- 
Bird,  Traits  des  JVullites,  vol.  l,j>  246. 

The  article  1785,  is  not  applicable  to  donations.  Grenier, 
voL  I,  JVb.  61,  j5.  221.  Toullier,  vol.  5,  p.  5  et  6.  Delvincourt, 
vol.  2,  p.  72  e^ 258,  and  compare  art.  1784  of  our  Code  with 
art.  1739  and  1456,  also  1506  with  2026. 

The  act  contains  a  substitution.  La.  Code,  art.  1506, 
1521.     Ricard,  Traite  des  Donations,  2  p.  223. 

The  person  substituted,  need  not  be  named  in  the  act, 
Dor  indeed  be  known  or  in  existence  at  that  time.  Ricard j 
vol.  2,  ch.  8,  sec.  2,  p.  1  et  335.  Pothier,  Traite  des  Suhstitu* 
Hans,  sect,  lll,/>.  575.  Toullier,  5,  J\/o.  36,  and  the  prohibit 
tion,  applies  to  conditional  substitutions.  See  a  decision 
of  the  court  of  Rouen,  quoted  in  Domat,  annote,2 p.  Tf 65. 

Cases  similar  to  the  one  in  the  present  act,  have  been 
decided  in  France,  to  include  a  donation.  Grenier,  TraitS 
des  Donations,  vol.  2.  Tonllier,  5,  JVo.  48.  Grenier,  Traite  des 
Donations,  vol.  28,  p.  176  d  189.  Delvincourt,  Cours  du  Code 
Civil  2  0.  77,  278.  Merlin,  Rep.  Verb.  Subst.  Fidecom,  sec. 
l,par.  14,  p.  1056.  Questions  de  Droit,  eodem  verba  sec  4. 
Sirey,  vol.  23,  p.  1,  310  h  312.  Dalloz  cited  by  Sirey.  4  La. 
Rep.  p.  502.    Arnaud  vs.  Tarbe  et  al. 

The  donation  is  null  for  want  of  registering.  Article  1541, 
1541»  1543. 


vs. 
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EAsrxRif  Dis.      Miznteau^  Grymes  and  Eiislis^  contra. 
jif«rc*.i834.        j^  j^nj  j)^  Srtrh'^rs,  Oil  thc  samc  side,  relied  on  the   follow- 

DDPLBssia     ing  points  and  aulhonlies. 

i.  A  donation  may  be  accepted  bj  a  minor,  without  the  ' 
assistance  of  his  tutor  or  curator.     Mon  dcbrt  adversus  pipillos 
obsrrvnri  quod  pro  ipsts  excogilatum  est.     5  TouliiPr,  1st  ed.  p* 
23 J,  233,  jYos.  195,  196.    8  Dvrantan.p.  474,' JW;.  437. 

2.  Thc  plaintiffs  allegation  of  the  donee's  minority,  is 
unsupported  by  the  evidence. 

3.  A  donation  cannot  be  said  to  contain  a  substitution, 
when  it  does  not  necessarily  comprehend  a  charge  to  keep 
for  and  transmit  to  a  third  person.  Farrar  vs.  McCuIcheon^ 
4  Martin's  Rp.  X.  S.  47.  5  Toullier^p.  75,  Jfos.  50,  51.  8 
Duranton^  />,  68,  JVu.  70. 

4.  In  the  following  sentence:  "shall  become  the  property 
of  Withers  and  his  heirs;"  these  words  «a:id  his  heirs,"  are 
mere  surplusage  ;  {sont  de  style.)  Pothier^  voL  5,  p.  498.  4e. 
Sdition^  Travedts  Substitutions* 

5.  In  order  to  contain  a  substitution,  according  to  Toidlier^ 
the  sentence  ought  to  have  read  thus:  "In  case  snid  Withers 
should  die  before  his  sister,  then  the  right  of  reversion  is 
hereby  stipulated  in  favor  of  his,  said  Withers'  heirs:"  which 
has  not  been  doae.  Oj  thc  contrary,  the  following  clause 
speaks  of  the  consent  to  be  given  by  Withers  alone^  to  des- 
troy, in  favor  of  third  persons,  the  effect  of  this  right  of 
reversion*  Mzrlin'^s  Rysrtoire^  vjL  12,4/A  ed.p.  64,  ar.  2,  injlne* 

6.  The  principle  concerning  substitution,  cannot  be 
applied  to  a  right  of  reversion.  Sirey^  vol.  23,  1st  part.^ 
p.  309,  Lesfreres  St.  Arroman. 

7.  The  principle  that  a  minor  can  always  better  his  con- 
dition, is  admitted  both  in  French  legislation  and  in  our  own; 
and  thc  persons  who  have  treated  with  him,  cannot  plead 
the  nullity  of  the  agreement;  especially  if  the  minor,  when 
of  age,  has  ratified  the  donation  by  disposing  of  a  part  of 
the  property.  Old  Code^  p.  265,  art.  25.  JVew  Code^  art. 
1785.  8  Pandectps  Franfais,  p.  404,  405.  Muveau  Polhierj 
Donations^  vol.  2,  j?.  228. 

8.  According  to  the  French  Code,  the  tutor  must  accept 
with  the  advice  of  a  family  meeting,  Uie  donation  made  to 
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his  minor,  even  should  his  ward  be  above  the  age  of  puberty.  Eastbrit  Dw, 

By  the  Louisiana  Code,  arUt.  349,  361  and  1533,  the  con-    *^  ''*^  '^' 
sent  of  the  family  meeting  is  not  required,  but  the  tutor  or     i>«f»-"ss8ia 
cunitor,  as  the  case  maj  be,  is  bound  to  accept,  if  in  his     kkmnkdy 
opinion,  the  donation  be  advantageous  to  his  ward.     The       "  ^"' 
reason  why,  in  both  codes,  the  intervention  of  the  tutor  or 
curator  is  deemed  useful,  though  not  absolutely  necessary, 
can  be  very  easily  accounted  for.     It  is  in  order,   1,  To 
make  the  donation  binding  on  the  minor  as  if  he  were  of 
age;  and  2,  To  miike  the  guardian  answerable  for  the  want 
of  acceptance,  should  the  minor,  though   above  the  age  of 
puberty,  omit  to  accept  tht  donation.     **Remarquez  que  la 
lot  dit  que   la  donation  doit  Hre  ecceptee  par  le  tuteur. 
C^est  une  obligation  qu'elle  lui  impose.     11  suit  de  la,  que, 
si  la  donation  faite  a  un  mineur  pubere,  mais  non  ^mancip^, 
devient  caduque,  faute  d\'icceptation,  il  a  centre  son  tuteur, 
anc  action  pour  §tre  indemnis6  de  tout  le  prejudice  quMl 
^prouve." 

^Le  mineur  ^mancip^  n^a  pas  la  m€me  action  centre  son 
curateur,  pour  le  defaut  d^icceptation,parceque  la  loi  ne  Pen 
charge  pas.*^  1  Commaillef  Traite  dfs  Donations,  JVb.20,/7.  33. 

^Pour  que  la  donation  faite  au  mineur  eut  a  son  egard  le 
m€me  efiet  qu^eile  aurait  a  Tegard  du  majeur,  article  463,  la 
loi  a  jug6  utile  de  prescrire  au  tuteur  de  ne  Paccepter  que 
d^aprds  une  deliberation  du  conseil  de  famille,  pour  juger  si 
a  raison  des  charges  sous  lesquelles  elle  serait  faite,  elle  est 
ou  non  avantageuse  au  mineur.  CV*st  pour  cela  que  Particle 
935  dit  que  la  donation  faite  au  mineur  non  emancip6  devra 
Itrc  acceptee  par  son  tuteur,  conformement  a  Particle  463; 
ce  qui  veut  dire  que  le  tuteur  ne  pourra  Paccepter  qu^antant 
qu^ii  y  serait  autotise  par  une  deliberation  du  conseil  de 
famille,  ainsi  que  le  porte  formellement  cet  article  ainsi 
con^u:  ^La  donation  faite  au  mineur  ne  pourra  6tre  accep- 
t^e  par  le  tutenr,  qu^avec  Pautoriscition  du  conseil  de  famille. 
Elle  aura  a  Pegard  du  mineur,  le  m£me  efiet  qu'a  Pegard  da 
majeur." 

^Mais  ces  precautions  sent  prcscrites  dans  Pintir6t  da 
minear  ,et  non  dans  celui  du  donateur,  &c*,  d^c."  8  Duran' 
ioujp.  475. 


BTALfl. 
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Emtbbii  dm.      9.  Even  supposing,  for  argument's  sake,  that  the  doBory 
,^^*  in  this,  case,  intended  to  make  a  substitution,  yet  it  is  not 

ooFLxssis  gy^jj  a  substitution  as  is  prohibited  by  the  code-  The  donor's 
xBiiirKDT  consent  was  required  for  no  other  purpose  than  to  secare 
third  persons  against  the  right  of  reversion.  La.  Code^  art. 
1521,  1522.  Le  Clcrcq^  Droit  Romain,  vol.  3,  p»  434,  435* 
10.  The  donee  was  at  liberty  to  alienate  the  property  given 
toher.  '^Je  donne  mes  biens  a  Paul,  pour  en  disposer  en  toute 
propri^t6  et  comme  bon  lui  semblera,  mais  a  la  charge,  s'ii 
n'en  a  point  dispose  avant  sa  mort,  de  rendrc  a  mes  b6ri- 
tiers  ce  qui  pourra  encore  exister  de  mes  biens.  Cette  dis- 
position est  valide,  parcequ'elie  ne  contient  point  Pun  dea 
caract^res  essenticls  des  substitutions  prohib^es,  la  charge 
de  conserver;  elle  ne  tombe  pas  sous  la  prohibition  de 
Particle  896."  Toullier.vol.  5,  M.  38,  p.  62  et  53,  Itre.  id. 
voyez  aussi  Toullier,  vol.  5,  p.  25,  JVa5.  21,  22. 

**Et  poarquoi  ccia  ?  pourquoi  le  code  exige-t-il  pour  la 
frapper  de  nullity,  qu'une  disposition  contienne  la  double 
condition  de  conserver  et  de  rendre  ?  par  des  motifs  d'uue 
profonde  sagesse. 

^Lcs  substitutions  graduelles,  Ics  substitutions  avcc  charge 
de  conserver  ont  ete  proscritcs  par  un  grand  motif  d'int6r6t 
public.  Mais  degag^es  de  la  charge  de  conserver,  Ics  sabs- 
titutions  n'ont  plus  aujourd^hui  aucun  de  ces  inconv^niens. 
Elles  ne  retirent  point  les  biens  donnas  du  commerce;  le 
fiduciajre  pent  les  vendre  ou  les  donner;  llles  n'exposent 
point  ses  cr^anciers  a  perdre;  car,  a  sa  mort,  ces  biens,  qu^l 
pouvait  aliener,  deviennent  le  gage  de  ses  cr^anciers.  S'ii 
pouvait  les  vendre,  il  pouvait  a  plus  forte  raison,  les  hypo, 
thequer.  Ain^i  les  substitutions  d^gag^es  de  la  charge  de 
la  charge  de  conserver,  n'ont  aucun  des  inconv^niens  jtste* 
ment  reprochds  aux  substitutions  graduelles,  et  qui  les  ont 
fait  proscrire."  TouUier,  supplement  U  la  Idre.  Sdition^  oddi- 
tions  au  J^o.  38  du  tome  cinquibme. 

It  results  manifestly  from  the  words:  ^'as  if  this  donation 
had  never  "been  made"  that  the  right  of  return  was  intended 
to  be  limited  to  the  donor  alone.  1  MaHin^s  Rep.  JV.  S.  939, 
Soutkmrth  vs.  Bowie.  StVey,  vol.  2  03.  I  Part.  p.  309^  Lm 
fVtres  St.  Aroman. 
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BuLLABD.  J*,  delivered  the  opinion  of  the  court*  Eastbrit  Du. 

'^  JM«i-dk,1834. 


On  the  14th  June,  1828,  William  C.  Withers,  by  act 


DVPLZSSU 
V9. 


before  notary,  made  a  donation  to  his  sister  Sarah  Ann     ksviudt 
Withers,  of  a  certain  lot  of  ground.     The  donee  is  declared 
hj  the  notary  to  have  been  present  and  accepting,  and  she 
signed  the  act.    Both  parties  appear  to  have  acted  as  per- 
sons of  full  age. 

The  clause  of  the  act  containing  the  conditions  and  had^ 
tations  of  the  donation  is  in  the  following  words.  ^To 
have  and  to  hold  the  said  lot  of  ground  and  premises  with 
die  appurtenances  unto  the  said  Sarah  Ann  Withers,  her 
heirs  and  assigns,  by  title  of  donation  inter  vivos  upon  this 
condition,  that  if  the  said  Sarah  Ann  Withers  shall  die 
without  leaving  children,  or  descendants  of  her  children 
at  the  time  of  her  decease,  that  then  in  that  case,  the  said 
lot  of  ground  and  premises  shall  revert  to  and  become  the 
property  of  the  said  William  C.  Withers  and  his  heirs,  as 
if  this  donation  had  never  been  made,  but  it  is  hereby 
declared  and  understood,  that  the  said  lot  of  ground  and 
premises,  and  all  improvements  that  may  be  hereafter  made 
thereon,  or  any  part  thereof,  may  be  sold  and  disposed  of 
by  the  said  donee,  S.  A.  Withers,  during  her  life  time,  with 
the  consent  and  concurrence  of  the  said  William  C.  Withers 
the  donor." 

Withers,  the  donor,  died  in  1829,  leaving  a  will  written 
and  dated  in  1823,  by  which  he  bequeathed  the  whole  of 
his  estate  in  equal  portions  to  his  wife,  and  his  sisters  Sarah 
Ann  Withers  and  Margaret  Withers. 

After  his  death,  Sarah  Ann  Withers  made  a  donation  of 
<Mie  undivided  half  of  the  lot  in  question,  to  the  widow  of  the 
donor.  This  suit  is  instituted  by  one  of  the  legatees  of  the 
donor  against  the  other  two,  claiming  her  share  of  the  lot 
in  question,  as  a  part  of  the  estate  bequeathed,  and  alleging 
the  nullity  of  the  donation  made  to  Sarah  Ann  Withers,  on 
two  grounds*  1.  Because  the  donation  was  not  accepted; 
idleging  that  the  donee  was  a  minor  above  the  age  of  puberty 
at  the  Hmt  ihe  act  was  passed,  and  should  have  accepted 
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^'*?".5i'*  the  same  with  the  assistance  of  a  curator,  which  she  did  not 

MoteJi,  1834- 

=====  2*  Because  said  act  contains  a  substitution. 
DCPULMI8         Q^  ^^^  ^^.^j  i^^Iq^^  |.|j^  defendant's  counsel  offered  certain 

KiHHiDY      witnesses  to  prove  declarations  of  William  C.  Withers,  as  to 

Unlaw  the  the  age  of  the  defendant  Sarah  Ann  Withers.     The  witnesses 

Sra^  the^istil  were  sworn  and  the  plaintiff  took  a  bill  of  exceptions.     But 

Admitted  in  evi-  it  docs  not  appear  from  the  bill  of  exceptions  on  what  spe- 

deoce  on  the  trial, 

be  stated  in  the  cific  ground  the  evidcncc  was  obiected  to.     It  is  much  too 

bill  of  ezcoptione,  ^  •* 

iheSupremccourt  yafirue  to  enable  the  court  to  sa3'  that  the  judee  a  quo  erred 

eannot     examine         o  ./  j       o  7 

the  objection.       ^^  admittini?  the  testimony  of  the  witnesses* 

It  it  not  folB-  o  •/ 

dent  to  object g»-      The  admission  of  the  deposition  of  Henry  Crist  was  also 

neraliy    that   the  ^  ^ 

SStfTmurt 'bJ  objected  to  on  the  ground  that  it  was  not  the  best  evidence 
S?«?il?JfuS  of  tlie  facts  intended  to  be  proved  thereby;  and  a  bill  of 
m^ot^erwiMTthal  cxceptions  was  takcD  to  its  admission  bj  the  court.  It  is  not 
▼idenc«  behind fn  enough  to  allege  generally,  that  the  evidence  is  not  the  best; 

the  power  of  the 

puty.  it  must  be  shown  that  either  from  the  nature  of  the  fact  to 

be  proved  or  otherwise,  that  there  is  better  evidence  behind 

in  the  power  of  the  party.     If  the  fact  to  be  proved  was  the 

age  of  Sarah  Ann  Withers,  which  we  can  ascerta  n  only  bj 

Tidence  to  prove  inspecting  the  deposition  itself,  then  testimonial  evidence 

•on  isadmiwibie,  would  be  admissible,  unless  it  is  first  shown  that  there  exists 

unleae   it   la  first 

shown  that  there  a  rccord  of  births  or  other  written  evidence.     We  cannot 

exists  n  record  of 

wSia  wid^'  say  that  the  court  below  erred  in  admitting  the  deposition* 

It  is  not  necessary  to  notice  a  third  bill  of  exceptions  in 
the  rccord  taken  to  the  ruling  of  the  District  Court  in  reject- 
ing the  depositions  of  some  sisters  of  the  donee,  which  were 
objected  to  on  the  ground  of  their  interest  in  the  cause* 
The  District  Court  did  not  decide  on  the  question  of  fact 
contested  by  the  pleadings,  to  wit,  the  minority  of  the  donee. 
This  is  not  complained  of  by  the  parties  and  the  court  is 

Where  the  jitdf-  Called  ou  to  review  the  judgment,  such  only  as  was  appealed 

ment  of  the  infe- 
rior co  irt  was  not  from.     The  admission  or  reiection   of  the  evidence  in  qaes- 

given  on  the  qura-  ^  ^ 

?**?  f  ^^  *^u"  ^^^^  could  not  have  any  influence  on  the*  decision  of  the 

tested     by     the  *' 

£*^t  wiJSdMd  questions  of  law  presented  to  this  court. 
SLslipr^Sc^rt      I*  Assuming  therefore,  as  has  been  assumed  in  the  argo- 
the  eom^Ml  of  ment  ou  both  sides,  that  in  point  of  fact,  Sarah  Ann  Witheia 
iud^e  a  quo  r^  was  a  minor  at  the  time,  above  the  age  of  puberty^  the  qoes* 
iitionorawitMw.  tion  presented  for  the  considefatiott  of  the  coiBrt  on 
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part  of  the  case  is,  whether  her  acceptance  withoat  the  ^^^,^' 
assistance  of  a  curator  be  safficient  in  law  to  bind  the  donor,  ====se= 
or  whether  her  want  of  capacity  to  contract  alone,  renders         ^, 
the  whole  radically  and  absolutely  null  in  relation  to  both     ^^^^^ 
parties. 

On  this  point  numerous  commentators,  as  well  on  the 
ancient  jurisprudence  as  the  modern  legislation  of  France, 
have  been  cited*  They  range  themselves  into  two  distinct 
schools;  the  one  contending,  that  in  cases  of  donation  inter 
vivosj  it  is  essential  to  its  existence,  that  both  parties  should  , 

be  capable  of  contracting,  and  should  give  their  assent  in 
the  forms  required  by  law,  that  without  it  neither  party  is 
bound,  and  that  the  nullity  resulting  from  such  Incapacity 
IS  absolute.  The  other  maintaining,  that  minors  above  the 
age  of  puberty  are  capable  of  bettering  their  condition  by 
every  form  of  contract;  and  that  he  who  contracts  with  such 
minor  is  bound,  although  the  minor  himself  may  avail  himself 
of  his  want  of  capacity;  in  other  words,  that  the  nullity  is 
only  relative.  Fortunately  this  court  is  not  called  on  to 
reconsider  these  discrepancies,  nor  to  declare  which  of  these 
two  systems  is  most  consonant  to  the  Code  of  France.  It  is 
rather  our  duty  to  inquire  what  is  the  legislative  will  in 
this  state  on  this  controverted  point. 

Our  Code  declares,  art*  1785,  that  **the  persons  who  have 
treated  with  a  minor,  a  person  interdicted,  or  of  insane 
mind,  or  with  a  married  woman,  cannot  plead  the' nullity  of 
the  agreement,  if  it  is  sought  to  be  enforced  by  the  party, 
when  the  disability  shall  cease,  or  by  those  who  legally 
administer  the  rights  of  such  persons  during  the  disability*'' 

Does  this  principle  apply  to  the  case  before  the  court? 
It  is  earnestly  contended  that  it  does  not,  and  that  donations 
inter  vivos^  form  an  exception  to  the  general  rule. 

Let  us  examine  the  extent  of  this  principle  so  far  as  it 
can  be  learned  by  reference  to  the  eubject  matter  treated 
of  in  that  part  of  the  Code. 

The  preliminary  title  to  the  third  book  of  the  Code  of  the 
'dffierent  modes  of  acquiring  the  property  of  things,  declares 
the  property  of  things  or  goods  is  aequired  by  inheri- 
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*^J™*^"'  tance,  either  legal  or  testamentarj;  by  the  effect  of  obUga- 
r  =  tions  and  by  the  operation  of  law."     Louisiana  Code^  art*  866. 

'*'"^""  Now,  whenever  property  is  acquired  by  the  effect  of  obli- 
XEHNSDT     gations,  those  obligations,  except  such  as  are  created  by 

whancverpro.  Operation  of  law,  result  from  the  agreement  of  parties,  which 
ty^M^^^  is  essentially  a  contract.  And  indeed  it  is  declared,  that 
obuftS^ue^  in  relation  to  the  motive  for  making  the  contract  are  either 
•d  by  (iperaiioiw  cratuitous  or  ouerous.     Louisiana  Code^  1665,  1753. 

uHmw  rniiilt  frnin 

th^ji^rMMBt  of      These  principles  are  established  in  title  four  of  the  third 

pwtki,  vliieh  is  r  r 

•MUanjAooii-  book,  which  treats  of  conventional  obligations. 

Among  the  general  principles  relating  to  this  subject,  we 
find  the  following:  ^^Contracts  in  general  under  whatever 
denomination  they  may  or  may  not  be  included  in  the  above 
division  are  subject  to  certain  rules  which  are  the  subject  of 
this  title.  Art.  1770.  On  the  next  chapter  of  the  law  title 
the  code  proceeds  to  treat  of  the  parties  to  a  contract,  and 
their  capacity  to  contract,  and  it  declares  ^'that  all  cases  of 
incapacity  are  subject  to  the  following  modifications  and 
exceptions."  Louisiana  Code,  art.  1776.  Among  those 
modifications  and  exceptions  is  the  one  first  recited,  art.  1785^ 
that  he  who  has  treated  with  a  person  incapable  of  contract- 
ing, cannot  plead  the  nullity  of  the  agreement. 

It  is  difficult  to  conceive  a  principle  more  broad,  more 
directly  applicable  to  all  matters  of  convention,  by  which 
property  may  be  acquired.  And  referring  to  the  relative 
capacities  of  contracting  parties.  It  must  be  decisive  on 
diis  question  unless  there  should  be  found  something  under 
the  particulur  head  of  donations  inter  vivos  which  controls 
and  limits  it. 

It  is  urged  by  the  counsel  for  the  appellant,  that  art.  1523 
of  the  Code,  takes  this  case  out  of  the  general  rule.  ^An 
act  shall  be  passed  before  a  notary  and  two  witnesses  of 
every  donation  inter  vivos^  of  immovable  property,  of  slaves 
or  incorporeal  things,  such  as  rents,  credits,  rights  on  actions^ 
voider  pain  of  nullity. 

Undoubtedly  an  act  of  donation  of   immovables  under 
private  signature^  would  be  null.     The  Code  requires  a 
ler  solemnity.    But  here  is  an  act  passed  before  a  notary 
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and  two  witnesses.     The  Code  does  not  require  both  parties  ^"JJ.^J*^"' 
to  give  their  consent  by  the  same  notarial  act,  on  the  con-  ====== 

trary,  it  expressly  authorises  the  acceptance  by  a  subsequent     ^^''J"**" 
act;  suppose  the  donor  alone  had  appeared  and  signed  the      """"^ 
act?  would  it  have  been  null  for  want  of  form?    He  might    if  um  donor  •- 
have  retreated  before  acceptance;  bat  surely  the  form  as  to  ^^ttou^yit 
him  would  have  been  sufficient  to  bind  him.      The  argument  dooouoo,  u  w  noi 

null  for  mttt  9i 

of  the'  plaintiflPs  counsel  supposes  that  you  may  look  beyond  AM-m. 
the  instrument  to  decide  upon  its  form.  After  all  it  is  a 
question  of  capacity.  But  it  is  contended  that  as  the  parties 
joined  in  the  same  act,  they  must  signify  their  assent  in  the 
onanner  pointed  out  by  the  Code,  and  if  they  have  not,  the 
whole  is  null;  and  that  a  donation  is  binding  only  from  the 
day  of  its  being  accepted  in  precise  terms.  La.  Code,  art. 
1527,  and  1533. 

This  last  article  declares  that  a  minor  arrived  at  the  age 
of  puberty  must  accept  under  in  the  authorisation  or  with  the Tto  wyd> 


concurrence  oi  his  curator.  But  this  clause  is  not  prohibito-  SSSS^c^ST 
ry  so  as  to  impart  a  nullity,  if  contravened,  nor  is  the  paiuS^"JJJ*S*1"l 
of  nullity  expressly  declared.  If  it  had  been  the  intention  SSiilln'U^^iMw 
of  the  legislature  to  amend  a  notarial  act,  on  the  ground  that  m^p^llS^'Str 
one  party  had  not  given  his  assent  in  the  manner  directed  by 
law,  in  order  to  make  the  agreement  binding  on  him,  it  would 
have  added  to  this  article  the  penalty  of  nullity. 

The  acceptance  to  bind  the  donor  must  be  made  in  precise 
terms,  and  binding  form  of  expression,  which  shows  that  the 
parties  understood  each  other  as  to  the  thing  given,  and  the  pttSM™wiiiek 
conditions  and  charges  annexed  to  the  donation,  is,  in  our  ^!^  ^^'ta^!^ 
opinion,  sufficient.  The  words  ^< present  and  accepting,"  ^ITto  o^  Siaf 
followed  by  the  signature  of  the  parties  in  the  present  case,  ecmditioiM  ud 
seems  to  us  sumciently  precise.  to  the  doootioB  !■ 

Such  was  incontestibly  the  Roman  law  on  this  subject. 
^Obligari  ex  omni  contractu  pupillus  sine  tutoris  auctoritate 
non  potest.  Adquirere  autem  sibi  stipulando,  et  pen  tradi- 
tionem  aecipiendo,  etiam  sine  tutoris  auctoritate  potest. 
Digest^  b.  26,  t.  8,  /.  9.    InsHtiUes^  b.  1,  t.  21. 

It  was  adopted  in  Spain,  at  least  as  early  as  the  publica* 
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^^J^i£l*'  t^on  of  *«  Partidas.     Patiida,  6.  t.  16,  /.  17.     Gomezj  varim 

=  Res*  chap,'  4,  cte  Donatione. 

vs.  It  would  appear,  also,  from  some  of  the  authorities  relied 

"t  IS'^     on  by  the  plaintiff,  that  the  same  principle  was  recognised 

in  France,  at  least  in  the  provinces  governed  by  the  written 

law,  and  previous  to  the  ordinance  of  1731 . 

A  minor  iboTe      The  court  is  of  Opinion  that  the  Louisiana  Code  has  not 

tj,   mfty    evaa  abrogated  this  provision  of  the  Spanish  law,  and  that  minors, 

without  the  coo-  &  r  . 

ourrenoe  of  a  CO-  above  the  affo  of  pubertv,  and  without  the  concurrence  of  a 

rator,  bettor  his  or./' 

SS?'**VdoMl  curator,  may  better  their  coudition  by  accepting  a  donation. 
*^'  II.  The  second  ground  of  nullity  alleged,  is,  that  the  act 

contains  a  substitution.  It  seems  to  be  conceded  in  the  argu- 
ment, that  the  expressions  in  the  above  contract  '*  to  the 
said  Sarah  Aun  Withers,  her  heirs  and  assigns;^  does  not 
amount  to  a  substitution.  Indeed  the  authorities  are  clear 
on  that  point.  Pothier  on  Substitutions^  sec*  2,  art*  I. 

It  is,  however,  contendecf,  that  a  disguised  substitution 
results  from  that  clause  which  stipulates  that  the  property 
shall  revert  to  and  become  the  property  of  the  said  William 
C.  Withers,  and  his  heirs. 

This  court  has  already  decided  in  more  than  one  case,  that 
wherever  it  necessarily  results  from  the   language  of  the 
instrument,  that  a  substitution  was  intended,  its  entire  nullity 
must  be  pronounced.      That  it  is  of  the  essence  of  a  sabeCi- 
tation,that  the  original  donee  should  be  bound  by  the  terms 
of  the   donation,  to  preserve  the  property  given,   for,  and 
transmit  it  to  another  person  or  class  of  persons,  which  per- 
sons are  appointed  to  take  after  the  original  donee,  ordine 
successivoj  and  in  derogation  of  the  legal  order  of  succession ; 
that  it  is,  in  fact,  an  attempt  to  control  the  transmission  of 
property,  after  the  title,  transferred  from  the  donor,  and 
to  give  it  a  direction  different  from  what  the  law  would  give 
it.  5  Tow/Zier,  JVb.  21,  anrf  Scy,  ^matid  vs.  Tarhe.    4  Martin^ 
JV.  S.  p.  45. 
reS!/?a  wf!      Thcse  principles  equally  apply  whether  the  substitution 
2Sl?**The  ^t^  results  from  the  terms  used  in  creating  the  donation,  or  under 
Sr*dSlaSSIf  2  the  disguise  of  a  stipulated  return.      If  there  lurks  a  real 
oTonipaiatodN.  Substitution  in  the  condition  of  return,  as  expressed  by  the 
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parties,  its  absolute  nullitj  mast  be  declared.  But  if,  on  the  ^**1**'J?'*' 
contrary,  while  stipulating  a  return  to  himself,  which  he  had  ====i 
a  right  to  do,  the  donor  has  stipulated  it  in  favor  of  another  ^"'^™»" 
at  the  same  time,  and  yet  not  as  in  terms  importing  essen*  KiHwiiOT 
tially  a  substitution,  the  stipulation  of  return  to  himself  may  torn;  and  if  then 
subsist,  and  that  part  only  be  declared  null,  which  contra- Iti'tuJioo""!! 'Jt 
▼enes  the  prohibition  of  the  Code.  Such,  according  to  our  torn  S!^^nJ^ 
understanding,  is  the  construction  of  the  12th  article  of  the  ■'Moiuta   nuiut/ 

g^    J,  1.1  ,  11.  y.      1         .  mu«t  b«  declared. 

Code,  which  pronounces  the  nullity  of  what  has  been  done  in  i/whiiatha  do. 
contravention  of  a  prohibitory  law.  The  nullity  cannot  be  murS'w'hSlif! 
extended;  on  the  contrary,  the  special  prohibition  of  a  sub- favi? 'S'iSUhiJ 
stitution  extends  the  nullity  to  all  the  parties  concerned,  ud  y«it™n<yt"ui 
The  single  question,  therefore,  is:  does  this  clause  present eaaenuaiiy  a  anb- 

Ml  .  m  n  1      »titotion,  tha  ati- 

necessarily  a  substitution?     To  ascertain  the  intention  of  the  ?»»**»«»  o'^^nra 

''  to   hunaalf    maf 

parties,  the  whole  instrument  must  be  taken  together.  "JjJJjy"^^ 
Among  other  things  it  was  agreed  that  the  donee  should  JlS2iveilla'''S 
be  always  at  liberty  to  alienate  the  property  with  the  consent  SmIo.  '"*** 
of  the  donor.  How  then  can  he  be  said  to  be  bound  to  pre- 
serve it  for  his  heirs?  If  the  heirs  had  been  designated  to 
take  in  default  of  the  donor,  or  perhaps  if  the  disjunctive 
had  been  used,  there  would  have  been  a  second  class  of 
persons  appointed  to  take  ordine  successivo  directly  from  the 
donee,  and  it  might  have  amounted  to  a  substitution.  But 
unless  a  contrary  construction  involves  an  absurdity,  we  are 
bound  to  adopt  it.  When  the  expression  ^  shall  revert  to  and 
become  the  property  of  the  said  William  C.  Withers,  and 
his  heirs,''  is  coupled  with  what  follows,  ^^  as  if  this  donation 
had  never  been  madej^  we  may  well  infer  that  the  donor  only 
intended  to  express  the  title  in  perpetuity,  which  would 
revert  to  himself  and  from  him  descend  to  his  heirs*  If  he 
intended  thcit  the  property  should  first  return  to  himself,  then 
his  declaring  that  it  should  go  to  his  heirs,  would  not  be  a 
charge  on  the  donee  to  preserve  for  his  heirs,  because  the 
yery  fact  of  its  going  to  the  heirs,  is  based  on  the  condition 
that  her  title  is  divested  before  its  return  to  him;  and,  there- 
fore, such  a  declaration  would  amount  tP  nothing  more  than 
a  limitation  of  his  own  power  to  dispose  of  the  property 
after  its  reversioo  to  himself,  which  would  be  wholly  nuga- 
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Eastiikt  Dm.  tory.    The  heirs  in  that  case  would  take  as  such,  and  not  as 
«====  persons  substituted  to  the  original  donee,  and  in  virtue  of  this 
^  w!*'"      ^^*  ^^  donation.     Upon  the  whole,  the  court  cannot  discover 
oHioN  BAir*.    jn  ^ig  act  the  essential  characteristic  of  a  substitution. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs* 


WALDEN  v$.  UNION  BANK. 

APFBAX.  FBOM  TBS  COURT  OW  THE   FIRST  DISTRICT. 

A  person  who  believes  himself  aggrieved,  by  the  refusal  of  the  board  of 
directors  of  a  bank,  to  permit  him  to  become  a  stockholder,  may,  whatever 
be  the  value  of  the  property  offered,  resort  to  an  action  for  damages ;  bat  he 
cannot  appeal  from  such  a  refusal  to  a  court  of  original  jurisdiction. 

In  such  a  case  damages  cannot  be  recovered  for  an  honest  error  or  mistake, 
but  they  may  be  for  capricious  or  improper  conduct  of  the  board. 

When  the  minds  of  the  l>oard  of  directors,  to  whom  u  submitted  the  validity 
of  titles  of  property  offered  in  mortgage,  are  not  perfectly  satisfied,  their 
duty  to  the  corporation  requires  them  to  withhold  the  expression  of  their 
satisfaction. 

This  action  was  brought  to  compel  the  Union  Bank  of 
Louisiana,  to  receive  the  plaintiff's  subscription  and  mortgage 
for  six  hundred  shares  of  their  stock. 

The  petition  avers  that  the  plaintiff  became  a  subscriber 
for  this  amount  of  the  stock  of  the  bank,  and  for  the  purpose 
of  securing  his  subscription,  according  to  the  charter  of  the 
Bank,  offered  to  mortgage  to  the  president  and  directors 
thereof,  his  plantation  situated  in  the  parish  of  Jeflferson 
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the  slaves  thereon,  and  in  cnltiTation  haying  eight  ^^^Jj^i^' 
arpents  front,  by  one  hundred  arpents  in  depth,  bounded  ^ 

above  by  the  land  of  J,  B.  F.  Le  Breton,  and  below  by      ^^^^^' 
those  of  Robert  Avart;  and  in  pursuance  of  the  regulations  of  ^'^' 
the  bank,  presented  the  titles  to  said  property;  that  under 
pretexts  entirely  unfounded  in  law,  the  president  and  direc* 
tors  of  said  bank  refused  his  titles  to  said  plantation  as 
invalid,  and  rejected  his  subscription* 

The  defendants  denied  that  the  plaintiff  was  entitled  to 
the  stock  claimed,  because  he  had  never  complied  with  the 
requisitions  of  the  charter,  and  the  rules  and  regulations 
of  the  said  bank.  They  further  averred,  that  thetitles  pro* 
duced  by  the  plaintiff,  were  insufficient,  incomplete  and  not 
valid  in  law;  that  the  plaintiff  could  not  have  or  maintain 
this  action,  because  they,  the  defendants,  were  made  by 
law  the  judges  of  the  validity  of  the  titles,  and  of  the  suffi- 
ciency of  the  property  offered  to  secure  the  stock  of  said  bank, 
and  that  as  long  as  they  acted  iii  good  faith,  they  were  not 
liable  to  be  sued. 

J.  J«  Mercier,  Esq.,  testified  that  he  presented  the  titles  to 
the  attorney  of  the  bank,  who  after  examination  of  them, 
objected  to  them,  saying  that  the  renunciation  of  Mrs. 
Poultney,  was  wanting  to  render  the  titles  of  plaintiff  regu- 
lar. That  witness  immediately  procured  the  renunciation 
of  Mrs.  Poultney,  and  presented  the  same  with  the  former 
documents,  to  the  attorney,  who  said  that  plaintiff's  title  was 
then  complete,  and  requested  witness  to  desire  plaintiff  to 
call  at  the  bank,  and  answer  some  printed  questions  which 
were  propounded  to  persons  subscribing  to  the  stock. 
Witness  accordingly  handed  a  copy  of  these  printed 
interrogatories  to  the  plaintiff. 

J.  B.  Perrault,  cashier  of  the  Union  Bank,  testified  that 
the  plantation  of  plaintiff,  mentioned  in  the  petition,  was, 
he  believed,  not  appraised  by  the  appraisers  df  the  bank,  but 
was  approved  by  the  board  of  directors.  It  was  appraised  at 
thirty-two  thousand  dollars,  that  is,  the  land  alone,  without 
the  slaves.  That  the  plaintiff  has  been  admitted  as  a  city 
subscriber,  to  subscribe  to  the  capital  stock  of  the  Union 

Bank. 

32 
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CuTKRif  Dm.     The  plaintiflf  had  a  judgment,  from  which  the  defendantB 
appealed. 

Dents,  for  defendants  and  appellants,  relied  on  the  following 
authorities  and  argaments: 

.  L  Paillet  Manuel  de  droit  Fran^ais.  Mte  (a)  on  the 
4lhh  art.  of  the  JSTapoleon  Code.  **  Un  conseil  de  famille  tenu 
$ans  citation,  on  sans  observer  les  delais  que  la  citation  devait 
entrainer,  estoalableJ*^  Ainsi  juge  par  la  cour  royale  dragm 
U  10  Decembre,  1806,  et  confirme  le  22  Juilkt,  1807,  par  la 
cour  de  cassation  ftit  a  rejete  le  pouvoir. 

2.  Could  the  judge  of  the  Court  of  Probates,  in  and  for  the 
parish  of  Jefferson,  authorise  a  notary  public,  residing  in 
New-Orleans,  to  hold  a  family  meeting?  Yes,  for  this 
authorisation  is  an  act  of  voluntary  jurisdiction,  not  a  con- 
tentious jurisdiction.  See  Merlin^s  repertoire  de  jurisprur 
dence,  new  octavo  Brussels  edition,  vol.  16;  verbo  jurisdiction 
gracieuse  ou  volontaire,  page  356-  "  CPest  en  vertu  de  la  juris-* 
diction  volontaire,  et  nan  pas  en  vertu  de  la  jurisdiction  con- 
tentieuse  que  le  magistrai  procede  toutes  les  fois  qu^il  prononce 
sur  une  demands  qui  soit  sa  nature,  soit  d'apr^  Petat  des  chases, 
n^est  pas  susceptible  de  contradiction.  Page  260, 5,  on  a  remar' 
quS  une  autre  distinction,  entre  les  actes  de  la  jurisdiction 
volontaire,  et  les  actes  de  la  jurisdiction  contentieuse,  c^est  que 
tandis  que  les  seconds  ne  pevvent  itre  faits  par  le  jtige  que  dans 
son  territoirei  les  premiers  peuvent  itre  faits  en  quelque  lieu  que 
ce  soitJ*^ 

3.  This  may  perhaps  not  be  true,  in  this  country,  with  regard 
to  the  judge  himself,  who  cannot  act  out  of  his  parish;  but 
he  may  authorise  a  notary  residing  in  another  parish:  car  les 
actes  de  jurisdiction  volontaire  ^peuvetU  itre  faits  en  quelque  lien 
que  ce  soit,  page  363,  8,  H  reste  entre  la  jurisdiction  volontaire, 
et  la  jurisdiction  contentieuse  une  demiere  difference,  c^est  que 
celui  qui  a  recours  a  la  jurisdiction  volontaire,  ne  demande  au 
juge  que  f  interposition  de  son  authoritS  et  que  ceux  que  des  prS' 
tentions  contradictoires  forcent  de  s^adresser  aux  tribunaux;  leur 
demandent  une  sentence.     La  jurisdiction  volontaire  est,  'magis 


mriov  BAirs* 
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imperii  quam  jurisdidionis*   et   la    conlentieuse    est^  ^magis  ^^H^^i^if" 
jurisdictionis  quam  imperii.^ ''  -j 

4.  The  two  first  familj  meetings  were  composed  of  cousins*         «i. 
The  last  held  in  New-Orleans,  was  composed  of  uncles,  who 
are  certainly  nearer  relations,  and  who  were  unwilling  to  go 
in  the  parish  of  Jefferson. 

5.  The  tutrix  was  not  present  at  the  familj  meeting,  she 
retired  after  having  signed.  Besides,  as  to  her  presence. 
See  4  £a.  Rep.  391.     Eiie*s  Heirs  vs.  Cade. 

Prestorij  for  plaintiff  and  appellee,  replied  to  Mr.  Denis* 
arguments,  as  follows: 

1.  The  judge  of  the  parish  of  Jefferson  could  not  order 
a  notary  of  New-Orleans  to  hold  the  meeting.  Code  305, 
306,  307,  acts  of  1826,  p.  164.  He  can  commission  any 
notary  or  justice  of  the  peace  of  the  state,  in  the  words  of  the 
Code,  a  mere  ministerial  duty. 

2.  That  the  members  of  the  family  meeting,  came  without 
being  summoned.  The  only  object  of  the  law  requiring 
them  to  be  summoned,  was  to  get  them  to  come  together. 
^Cessanie  ratione  cessat  /ea?."  The  time  was  given  not  to 
deliberate;  they  are  to  deliberate  after  they  meet  and  see 
the  petition. 

3.  That  the  tutrix  was  present  at  the  meeting.  The 
record  does  not  mention  that  she  mingled  in  the  deliberation. 
She  was  properly  present  to  explain  any  thing  that  might 
be  required;  to  give  any  information  to  the  meeting. 

4.  Adjudication  to  Soniat.  Therefore,  the  property  pass- 
ed out  of  Seal's  heirs  and  son,  and  Soniat  acknowledges  he 
bought  for  Walden.     Code  2601. 

5.  Renunciation  of  Mrs.  Poultney.  7  TotUlier.  But  she 
renounces  for  the  express  purpose  of  satisfying  the  bank,  and 
any  acceptance,  and  that  of  the  bank  is  provable  aliunde. 
Jean  Joseph  vs.  Moreno.    2  La.  Rep.  460. 

6.  That  he  did  not  present  iille  to  slaves.  It  is  not  requir- 
ed by  the  8th  section,  because  subscription  may  be  made 
upon  a  cultivated  plantation,  without  slaves.  The  legisla- 
ture conld  not  have  intended  to  exclude  white  cultivators. 
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'*j2S'im*'  ^*  ^^  ^^*  required  by  the  direction  of  the  bank,  as  ttiey 
"  were  bound  to  require  bj  section  24th9  of  the  charter*    As 

OT.'"     they  w«'e  to  be  satisfied,  the  term  implies,  that  they  should 
say  in  what  the  attempt  to  satisfy  them  was  unsatisfactory. 

7.  That  the  property  could  not  be  sold  in  Mew-Orleans, 
being  situated  in  the  parish  of  Jefferson  $  but  see  the  case  of 
J%dia  Ptirce^  that  it  may  be  done  on  the  adyice  of  a  family 
meeting. 

8.  That  the  bank  are  the  «o/e  judges,  but  must  act  legalbf 
in  their  discretion.  The  decision  on  this  point  is  conclusive, 
io  the  case  of  The  State  of  Louisiana  vs.  The  Bank  of  Lou- 
mono.  Th^y  must  not  only  doubt ^  but  there  must  be  a  rea- 
sonable foundation  for  their  doubts.  As  a  criminal  judge 
always  remarks  to  a  jury,  in  answer  to  the  defendant's 
counsel;  their  doubts  must  be  reasonable  in  order  to  acquit. 

Martin,  J.,  delirered  the  opinion  of  the  court. 

The  plaintiff  states  he  subscribed  for  six  hundred  shares 
of  the  capital  of  the  bank,  and  for  the  security  thereof,  he 
offered  to  mortgage,  according  to  a  provision  of  the  charter, 
a  plantation  in  the  parish  of  Jefferson,  in  cultivation,  with 
the  slaves  thereon,  and  prescribed  his  title  thereto,  to 
the  president  and  directors,  who  under  pretences,  utterly 
unfounded,  refused  and  rejected  his  subscription.  He  then 
prayed  for  a  judgment,  directing  them  to  except  and  receive 
his  subscription  and  mortgage. 

The  defendants  denied  the  plaintiff's  right  to  the  stock 
claimed,  as  he  had  not  complied  with  the  requisitions  of  the 
charter,  and  the  rules  and  regulations  of  the  corporation; 
and  the  titles  he  produced  were  insufficient,  incomplete,  and 
not  valid  in  law.  They  denied  the  plaintiff's  right  of 
action,  as  tiie  charter  made  the  directors  judges  of  the  valid- 
ity of  the  tities,  and  the  sufficiency  of  the  property  offered 
by  the  stockholders  respectively. 

There  was  judgment  for  the  plaintiff,  and  the  defendants 
appealed* 

It  appears  the  District  Court  considered  any  stockholder, 
who  thought  himself  aggrieved  by  the  decision  of  the  direc- 
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tors,  on  the  validity  of  his  title,  and  the  sufficiency  of  the  Eastskv  Dis. 
property  by  him  offered,  to  secure  the  portion  of  the  capital  ■ 

subscribed  by  him,  conslitulionally  entitled  to  ai .  appeal,  in         ««. 
cases  of  greater  yalue  than  three  hundred  dollars  >    The  last  '^'**'  ■^*' 
ground  of  defence  was,  therefore,  overruled. 

The  eighth  section  of  the  charter,  requires  the  st<.  ^kholders  beUeJJfTJJjJj 
respectively,  to  produce  title,  lo  the  satisfaction  of  the  directors.  SCSTrf'^Sl! 
It  appears  to  us  the  District  Court  erred,  in  considering  the  ^f?b^]^I?^ 
decision  of  the  directors  on  this  validity,  and  sufficiency  as  com««!rtockiioid- 
a  judgment,  from  which  the  constitution  authorises  an  appeal,  be'  um'  value  or 

•^       *^  ^  *  '^        '  the  property  of. 

when  the  shares  subscribed  exceed  in  value  the  sum  of  three  Aired,rMorttoea 

action  for 


hundred  dollars.     Whatever  be  the  value,  the  party  who  JJJ'JSS^  fi^ 
thinks  himself  aggrieved,  has  the  same  right  of  action,  not  of^^l^^f^^^^ 
appeal,  to  a  court  of  original  jurisdiction,  for  damages;  not     J"'*****'*^- 
indeed  in  case  of  an  honest  error  or  mistake,  but  in  that  damagee  cunot 

'  be  recovered  for 

of  a  capricious  or  improper  conduct.     State  vs.  Bank  o/'JjJ'JJJJJJ**JJ^ 
Louisiana,  5  Martin,  JV.  S.  341.  32.t  toi^S 

This  leads  us  to  the  inquiry,  whether  the  board  in  the  2^^^  ^  *^ 
present  instance,  acted  in  such  a  manner  as  to  authorise  the 
plaintiff  to  seek  such  a  remedy,  in  a  court  of  justice? 

The  land  offered  to  be  mortgaged  for  the  security  of  the 
plaintiff's  shares,  was  purchased  at  the  sale  of  a  succession, 
in  which  minors  were  interested;  the  last  bidder,  after  the 
adjudication,  discovered  that  the  members  of  the  family 
meeting,  which  had  been  called  to  deliberate,  before  the 
sale,  had  not  been  summoned  to  appear  before  the  notary, 
on  a  particular  day,  but  had  assembled  without  any  citation, 
before  a  notary  in  the  city  of  New-Orleans,  while  the  previ* 
cos  proceedings,  and  the  order  for  their  meeting  had  been 
carried  on  before,  and  issued  by  the  judge  of  an  adjoining 
parish.  On  consulting  counsel,  the  bidder  was  advised  that 
his  purchase  might  occasion  him  trouble,  and  the  title  he 
would  acquire  thereby,  might  be  shaken.  He  declined  com- 
plying with  the  terms  of  the  sale,  but  certified  he  had  bid  for 
the  plaintiflf^  who  afterwards  finally  obtained  the  title,  which 
he  now  complains  the  board,,  without  any  sound  pretence^ 
declared  unsatisfachry,  and  rejected. 
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^idLiaS."'      ^^  judicial  decision,  has  as  yet  settled,  whether  the  cita- 


tion of  the  memhers  of  a  family  meeting,  mentioned  in  the 
wALDEN  Code  of  Practice,  he  or  not  an  essential  formality;  whether 
raioN  BiLHK.  the  meeting  may  take  place  out  of  the  parish  of  the  judge 
who  orders  it;  whether  the  property  of  a  minor,  adjudicated 
to  a  bidder,  who  declines  complying  with  the  terms  of  the 
sale,  may  in  the  certificate  of  the  latter,  show  he  did  bid  for 
another  person,  may  he  legally  conveyed  to  this  person,  on 
his  compliance  with  the  terms;  and  the  counsel  of  the  bank 
reported  to  the  board  his  opinion,  that  he  could  not  report 
the  title  of  the  plaintiff  as  a  satisfactory  one. 

On  these  unsettled  questions  we  ought  not  to  express  our 

opinion,  as  it  might  efiect  the  rights  of  persons  who  are  not 

before  us.     But  we  are  not  able  to  say,  that  the  directors 

did  not  exercise  a  proper  discretion  when  they  declined  to 

express  their  satisfaction,  with  the  plaintiff's  title. 

•TS  wJI?X     Directors  are  not  necessarily  men  learned  in  the  law; 

ilf^bISuSr*«S  "^i^en  their  minds  are  not  perfectly  satisfied,  their  duty  to  the 

lf^^Si^.^^^P^^^o^j  is  to  withhold  the  expression  of  their  satis- 

ara ^not'^^nSSy  factiou.     lu  the  present  case,  we  see  no  ground  to  suspect 

dSj  to  iecor^  capricious  and  improper  views,  and  we  think  that  if  they 

thsmto  withhold  have  erred,  the  plaintiff  has  sustained  damnum  absque  injuria 

ciMir  MtiaAction.  damage,  but  no  injury;  the  title  has  been  fairiy  considered 

by  those  whom  the  charter  designates  for  that  purpose,  and 

has  proven  and  been  declared  unsatisfactory. 

This  view  of  the  case  renders  it  unnecessary  to  examine 
the  other  grounds  of  defence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendants, 
with  costs  in  both  courts. 
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BADON  «#.  BADON. 

APPKAZ.  PROM  THK  COURT  OP  THE  PIRST  JUDIOIAI.  DISTRICT. 

Parol  testimony  is  admissible  in  contradiction  to  a  written  instrument,  to 
prove  facts  which  are  merely  indactive  to  the  main  facts  required  to  be 
proTed. 
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Eastxrh  Dis. 

Marehj  1834. 
RADON 
BADOV. 


This  action  was  brought  by  Mrs.  Badon,  to  recover  of  the 
brother  of  her  deceased  husband,  the  value  of  certain  build- 
ings and  of  their  rents,  and  other  effects  of  her  deceased 
husband,  of  which  his  brother  had  taken  and  retained 
possession. 

The  plaintiff*  avers  that  there  existed  a  community  of 
goods  between  her  and  Raymond  Badon,  her  husband,  when 
the  latter  died  in  January,  1831,  leaving  from  their  marriage 
an  only  child,  named  Thomas  Badon,  who  died  after  his 
father,  and  from  whom  she  inherited. 

That  by  an  act  of  sale  which  was  executed  before  a 
notary,  on  the  23d  of  February,  1829,  Noel  Badon,  the 
brother  of  the  plaintiff'^s  husband,  appeared  to  have  purchased 
from  Mr.  Jean  Francois  Canonge,a  parcel  of  land  composed 
of  three  lots  of  ground,  situated  in  the  city  of  New-Orleans, 
suburb  St.  Mary,  in  Gravier  and  Common  streets,  and  marked 
numbers  107,  108  and  109. 

That  the  defendant  fraudulently  used  all  the  means  in  his 
power  to  induce  Raymond  Badon,  to  consider  the  pro- 
perty as  his  own,  by  suffering  him  to  take  an  actual  pos- 
session of  the  same,  as  being  the  true  owner  thereof,  to 
erect  thereon  buildings,  banquettes  and  inclosures,  for  which 
his  said  brother  paid  with  his  own  money  about  two  thousand 
dollars,  and  also,  with  his  own  funds,  he  paid  the  first  of  the 
promissory  notes  which  were  given  for  the  consideration  of 
the  said  sale,  amounting  to  five  hundred  and  forty  dollars. 

That  the  defendant  retained  possession  of  the  land,  and 
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Emtskw  Dts.  of  all  the  buildings,  banquettes  and  inclosares,  which  were 

=====  erected  thereon  by  his  deceased  brother. 

BADoar  rpjj^  defendant  pleaded  the  general  denial ;  that  he  had 

BAD05.       expended  a  large  sum  of  n)oney  in  erecting  the  siiid  build* 

ings;  that  he  had  never  been  put  in  mord  bj  the  plaintiff 

with  regard  to  the  delivery  to  her  of  said  buildings,  and  that 

his  brother  had  never  paid  the  said  note. 

The  notary  before  whom  the  act  of  sale  of  the  land  was 
passed,  testified  that  he  received  instructions  to  prepare  an 
act  of  sale  of  the  lots  referred  to,  from  J.  F*  Canonge  to 
Raymond  Badon;  that  early  in  February,  1829,  Rayntond 
Badon  called  two  or  three  times  prepared  to  execute  the 
act,  and  he  thinks  left  the  notes,  but  of  this  he  is  not  positive; 
the  act  was  not  drawn  up  when  he  called;  the  act  being 
prepared  on  23d  February,  1829.  The  vendor  and  Noel  Badon 
met  at  the  notary's.  Raymond  Badon  being  absent  from  the 
city,  the  act  was  drawn  in  favor  of  Raymond  Badon,  as 
vendee;  the  notes  were  signed  by  Noel  Badon.  The  vendor 
objected  to  the  apparent  inconsistency  of  the  sale  being  in 
favor  of  Raymond  Badon,  and  the  purchase  notes  being 
signed  by  Noel  Badon;  there  was  also  a  difficulty  suggested 
as  to  recording  the  mortgage,  as  it  appeared  that  Noel  Badon 
had  no  power  of  attorney  in  writing  from  his  brother.  A 
clerk  in  the  notary's  office  suggested  the  expedient  of  making 
the  title  to  Noel  Badon,  and  that  he  could  convey  to  his 
brother,  when  he  came  to  the  city.  Noel  objected,  that  his 
notes  would  be  given,  for  which  he  would  be  bound;  but  on 
being  reminded  of  the  four  hundred  dollars  cash  payment, 
which  would  so  far  protect  him,  agreed  to  the  arrangement; 
accordingly,  the  name  of  Raymond  was  struck  out  of  the  act 
of  sale,  and  that  of  Noel  inserted,  and  in  this  form  the  act 
'was  executed. 

»  Judgment  was  rendered  for  the  plaintiff  for  two  thousand 

four  hundred  and  forty-six  dollars.     The  defendant  appealed. 

D»  Seghera^  for  plaintiff  and  appellee. 

1.  This  is  an  action  of  debt,  and  oral  testimony  is,  there- 
fere  admissible. 
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S;.  The  jodgfiseDt  i)»pMl«d  flfom  m  a  <f«e8tlM  of  flMt^  ^SSmTmSi!^ 

See  Ae  fiomeMiii  deeMOM  of  Hie  Suf  reme  CMRrt  on  ttiii 
pcM^  queued  In  Okn'iAfV  DigiUifmgi  W. 

Mtrtarnn,  J^^  ^elireretf  the  o{rfntoii  of Ae  Mutt. 

Itt  thb  ca«e  ther  trfdo^  of  Raymofld  Bbdoti,  <!(aiffi9  e^ifdfti 
tarns  of  money,  wbicft  tfhc  allegeir  were  pafd  bjr  her  hd^bdnd, 
t&  (be  offednd  for  tbe  bettefii  of  tfre  de/endanl*  Sh^  sues  ni 
sunrfring  pettier  of  nrntrimoiiiarf  acqaets  and  gafn^,  and  dii 
heir  to  an  ontycfarld,  proda^t  of  tfie  mafriage,  who  dfedsinco 
tfie  decease  0F  his  fUther.  The  platntlflT  obtained  judgment 
ki  the  coort  befotr,  from  which  the  defendant  appealed. 

The  evidence  of  the  case  establishes  tiie  capacfties  6f  diO 
petitioner,  as  partner  in  the  community  and  heir  to  her  child. 
The  claim,  according  to  the  aUegatfons  of  the  petition, 
arises  oxtt  of  a  fraudoBent  use  of  tlie  fdodk  of  the  deceaBTed 
husband  b  j  the  defendant,  in  the  purchase  of  certain  lots  of 
ground  in  the  faubourg  St.  Marj,  which,  although  in  truth 
and  reality  were  purchased  by  Raymond  Badon,  his  brother 
Noel,  the  defendant,  contrived  by  unfair  means  to  obtain  the 
title  in  his  own  name,  and  used  in  payment  of  the  price 
money  belonging  to  his  brother  to  the  amount  of  nine  hundred 
and  forty  dollar^  ami  suffered  the  lattier  to^  expend  large 
sums  in  buildings  and  improvements  of  said  lots,  under 
pretext  that  the  title  shotdd  be  conveyed  to  him,  &c. 

The  tedtiitfony,  as  it  appeaiv  oit  the  record,  fulljr  supports 
the  judgment  of  the  District  Court  The  Only  (pietftion  In 
the  case,  is,  whether  it  was  properly  admitted. 

It  was  excepted  to  on  the  part  of  the  defendant,  as  tending 
tlorproveF  fkctff  contraiy  to  the  written  evidence  of  title,  which 
shows  the  property  in  qtrestl'on  to  Belong  to  the^  defendant, 
M  fg  tnttf  ftat  many  of  (tie  cfrcnwstenccs-  stated  by  the  wit- 
nesses, are  in  opposition  to  the  act  of  sale  by  which  (he 
defendant  is  shown  to  be  the  purchaser  and  consequently 

33 
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^SESTi^"'  legal  owner.    But  it  must  be  recollected  that  he  is  charged 

'  I  with  fraifd  or  unfaithfulnesa  to  the  interest  of  his  brother  in 

P8,         the  transaction;  a  yiolation  of  the  trust  and  confidence  which 


ha4  }«ben  placed  in  him,  and  this  want  of  good  faith»  could 
probably  be  established  by  no  other  means  except  testimonial 
proof.  The  testimony  was  not  received  to  invalidate  the 
written  act,  and  does  not  appear  to  have  been  used  in  the 
ii'S!i£iur?  discussion  of  the  cause  for  that  purpose.  The  facts  detailed 
v^u^^^^^^mISi^  by  the  witnesses,  in  contradiction  to  the  written  title  of  the 

OMDt,    to    prow 


rueta  U9  dcfendauti  are  merely  inductive  to  the  main  fects  required  to 
to  th«  mun  fteta  be  provon,  viz*  the  use  made  by  Noel  Badon  of  the  funds  of 
his  brother  Raymond,  in  making  the  purchase  and  allowing 
or  inducing  the  latter  to  build  on  and  improve  the  property 
as  if  it  were  his  own>  or  under  pretext  that  the  title  would 
be  conveyed  to  him  in  due  time.  Under  these  circumstances^ 
we  are  of  opinion  that  the  court  below  did  not  err  in  receiving 
the  testimony. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


CANTZLER  £T  ALS  v$.  GORDON. 

When  a  collector  of  the  revenue  has  exacted  higher  duties  than  peimlttMi 
by  law,  his  payment  of  them  after  a  claim  made  on  him  for  the  exoessf 
does  not  chan^  his  liability  for  that  excess. 

If  a  collector  of  the  revenue  insert  in  the  blank  bond  for  duties,  signed  and 
left  with  him,  a  larger  sum  than  is  due  the  United  States  according  to  the 
laws  of  Congress,  he  exceeds  his  powers  as  an  agent  of  the  United  SUtes» 

and  renders  himself  penonaUy  respensiblei  even  although  he  acted  throng^ 
eivor* 
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The  petition  sets  forth  that  on  or  about  the  16th  day  of  ^^^i^ 
November,  1833,  the  plaintiffi  imported  into  this  ffstrir.t  in  - 
the  brig  Vigilant,  two  hundred  and  seventy-five  bundles  of 
bolt  iron,  hammered  or  forged,  weighing  thirty-four  thou^nd 
eight  hundred  and  twenty-three  pounds,  which  they  duly 
entered  at  the  custom  house,  securing  the  duties  by  a  bond, 
of  which  the  amount  was  as  usual  left  blank*  The  delend* 
aat,  collector  of  the  port  of  NewTOrleans,  caused  this  blank 
to  be  filled  with  the  sum  of  seven  hundred  eight  dollars  and 
sixty-two  cents,  as  the  amount  of  duties,  and  deposited  the 
bond  for  collection  in  the  bank  of  the  United  States*  The 
petitioners  were  compelled  to  pay  the  full  amount  of  the 
bond,  although  they  had  objected  to  its  amount,  and  notified 
tbe  defendant  that  they  would  claim  from  the  excess  thus' 
charged.  The  plaintifis  ako  aver  that  there  was  error  in  the 
estimate  of  the  duties,  and  that  the  whole  amount  thereof 
legally  demandable,  was  three  hundred  forty-eight  dollars 
and  twenty-three  cents,  and  that  the  difierencci  three  hundred 
sixty  dollars  and  thirty-nine  cents,  was  erroneously  charged 
and  unduly  paid.  They  accocdingly  prayed  judgment 
against  the  defendant  for  this  difference* 

The  defendant  excepted  that  no  such  persons  as  were 
named  in  the  petition,  and  by  the  name  or  names  as  therein 
set  forth,  did  import  any  iron  into  the  port  of  New-Orleans, 
in  the  manner  and  form  stated;  that  in  calculating  said  duties, 
he  acted  as  collector  of  the  district  of  Mississippi,  and  as  an 
officer  and  agent  of  the  government  of  the  United  States; 
and  in  that  capacity,  received  and  paid  over  said  duties  to 
the  United  States,  and,  that  therefore,  he  is  not  responsible* 
as  alleged  in  the  petition. 

Should  the  exceptions  be  overruled,  he  answered  that  the 
said  duties  were  correctly  calculated  according  to  the  acts 
of  Congress.     He  also  pleaded  the  general  denial* 

The  judge  a  quo  sustained  the  exceptions,  and  dismissed 
the  petition. 

The  plaintiffs  appealed* 


CAVTZJLXB 
ST  414* 


C^ES  m  THE  WPiUilAE  COURT 

Kjmi'^i^     Scr0to6ri4(gr^  for  plwitiffii  and  appeUwtsy  mada  Urn  fblfaiw- 
ing  poi»l|: 

1.  To  the  first  and  third  exception^  it  is  raftcient  to  mj 
0)^f|y^  mer^  deniab  of  matters  of  fact,,  charged  in  die 
petiiiODf  goisig  to  the  morits*  Unlos  the  plainliffi  show  thai 
they  did  importf  and  nnless  they  Aow  the  dtttles  to  have 
boon  overcharged^  their  suit  iaib;  beyond  this,  it  might  be 
said  that  these  exceptions,  if  they  can  be  considered  sath, 
depend  00  proof.  If  the  judge  decided  on  them,  he  decided 
withoot  that  proof.  To  the  second  exception,  I  answer  by 
referring  to  two  cases  recently  decided  in  New  Yoric,  where, 
to  a  similar  claim,  the  same  exception  was  pleaded^  and 
overruled.  Without  looking  to  authorities,  it  seems  to  me 
'the  learned  judges  who  decided  those  canses,  might  have 
found  better  reasons  for  their  decisions,  in  the  first  prineiplea 
of  the  law  of  agency.  There  are  three  elementary  propo- 
sitions, too  plain  to  need  illustration,  h  Where  an  agent, 
in  doing  a  lawful  act*  keeps  within  the  limits  of  his  power, 
the  principal  is  bound,  the  agent  is  not  responsible. 
2.  Wbese  the  agent  surpasses  his  authority,  he  is  personally 
responsible,  but  his  principal  is  not*  3.  Where  the  act  is 
illegal,  though  within  the  power  given,  both  are  bound. 

2.  The  authority  of  the  collector  is  to  exact  duties  <m 
merchandise  imported,  in  conformity  with  the  revenue  laws. 
He  has  no  more  right,  by  virtue  of  his  office,  to  exact  one 
dollar  more  than  the  law  authorises,  than  he  hai  to  do  it 
wiilt  a  pistol  in  his  hand;  he  exceeds  his  authority.  The 
act  is  illegal.  For  the  purpose  of  this  argument,  the  allegar 
tion  of  the  petition  is  to  be  taken  as  true,  that  a  greater 
amount  was  taxed  than  the  law  authorised,  and  it  will  be 
incumbent  on  the  counsel  to  show,  that  the  collector's  author- 
ity extends  to  taking  higher  duties  than  the  revenue  lawi 
have  fixed,  and  that  such  act  is  l^al,  or  they  must  admit  hia 
personal  responsibility  tar  the  act.  If  this  defence  be  good, 
there  is  no  redress  for  such  noatters.  I  cannot  sue  the  govern* 
ment;  the  collector's  agency  shields  him;  my  hood  signed  in 
blank,  is  filled  up  as  they  please  at  the  custom  house;  if  not 
paid  in  Bank,  all  future  credits  are  denied  me$  if  paid,  I 
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cfiiilK^t  recof  er  St  back.   Moreover,  diera  remains  the  aUega- ^^2^^^^ 
tioD  that  the  defendant  was  notified  that  this  exces/  would  be  ■■ 

reckuflied« 

Carteion  and  lackeU^  for   the  defendant  and  appellee, 
eoBtended  that: 


1.  The  coart  below  did  not  err  in  diflnussing  the  piain- 
tifs  petidoii,  because  the  defendant  acted  as  the  agtni  of 
the  United  States,  in  receiving  the  duties  alleged  to  have 
been  paid  by  the  petitioners.  We  shall  notice  no  otiier 
point  in  the  cause  except  this,  as  it  was  on  diat  the  suit  was 
dismissed.  In  order  to  show,  conclnsivelj,  that  the  defend* 
ant  is  f%oi  personally  liable,  we  refer  the  court  to  the  form  of 
die  bond*  This  bond  commences,  ^  Know  all  men  by  these 
presents,  that  we,  Gordon,  Forstall  6l  Co.,  are  held  and 
firmly  bound  to  tiie  United  States  of  Anierica^'^  and  then 
goes  on  to  say  the  condition  is  to  pay  ^  to  the  collector  of  the 
euetomsfor  the  time  being J^^  Now,  in  whose  fevor  is  this  obli-* 
gation  contracted  f  surely  noi  in  fovor  of  the  defendant.  If 
suit  had  been  brought,  in  whose  name  would  it  have  been 
instituted  ?  Why,  in  the  name  of  the  United  States  ofAmerieOj 
not  Martin  Gordon*  If  the  bond  had  not  been  paid^  who 
would  have  lost  the  amount!  The  United  States,  not  Martin 
Gk^rdon*  See  Jbrm  of  bond^  and  IngersolPs  Abridgment^  p* 
290. 

3.  The  plaintiff  relies  upon  two  decisions,  which  he  says 
were  made  in  New  York,  and  are  reported  in  the  newspa* 
pers.  We  think  little  weight  ought  to  be  attached  to  reports 
of  editors  of  newspapers,  of  cases  they  may  hear  decided, 
and  the  more  especially,  as  the  point  now  before  this  court 
is  new,  and  of  immense  importance,  which  may  involve  the 
collector  of  this  port  in  responsibilities  to.  the  amount  of 
millions  of  dollars. 

8.  The  cases  in  those  papers  difier  essentially  from  this, 
became  there  the  plaintifib  objected  to  giving  the  bond  at  (he 
time  they  signed  it,  and  notified  die  collector  that  they  intend- 
ed to  reclaim  it,  and  tiie  collector  pidd  the  duties  to  the 
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^lESu^***  government  afier  institution  of  suit,  and  afier  this  notificar 
*-  =  tioii.     Here,  notification  is  Meged^  but  was  not  proved*     Had 

■T  ALs.  Martin  Gordon  paid  over  these  duties  after  the  commeDce- 
oouwv  ^^^^  ^^  t^is  suit,  and  after  due  notification  on  the  part  of 
the  plaintiffi,  he  would  come  within  the  decisions  in  the 
newspapers.  Here  the  plaintiffs  allege  that  the  bond  was 
left  blank  as  to  the  amount,  and  that  thej  ^^objected  to  the 
amount,"  but,  when  did  thej  object?  If  the  plaintiffs  wish 
to  have  the  benefit  of  thoDe  newspaper  cases,  it  is  very 
material  to  say  when*  Besides,  thej  saj  their  vessel  entered 
on  the  16th  of  November,  1832,  and  they  wait  till  the  28th 
of  October,  1833,  before  they  do  any  thing!  Why  was  not 
suit  brought  instantly  on  discovering  the  mistake,  ii  any, 
and  not  wait  nearly  a  year,  when,  in  the  mean  time,  the  col- 
lector had  paid,  and  was  bound  by  his  duty  to  pay,  into  the 
United  States  treasury  the  duties?  See  IngersolPs  Abridge' 
ment^  p*  Therefore,  this  case  does  not  come  within 

the  newspaper  decisions  in  one  material  point,  as  to  the 
facts  which  rendered  the  collectors  liable.  But  it  is  believed 
that  the  newspaper  cases  are  not  and  ought  not  to  be  consid- 
ered as  being  correct.  An  agent,  where  he  discloses  the 
name  of  his  principal,  and  the  nature  and  extent  o(  his  powers, 
never  can  be  made  responsible  personally  for  any  act  or 
contract  done  as  such.  2  voL  Kent.  Com.  p.  629,  630,  631, 
and  632.  {Ed.  1832.)  4  La.  R^.  p.  234  to  236.  Hyde  vs. 
"Wolf.  La.  Rep.  vol.  5,  p.  333.  Boimare^ys.  Toby.  3Jlfar- 
tin's  Rep.,  O.  5.,  p.  642,  and  644.  La.  Code,  arts.  2981  and 
2982.  But  Martin  Gordon  can  hardly  be  considered  even 
as  agent,  because  the  bond  was  to  pay  directly  to  the  United 
States,  and  he  merely  to  receive  the  money.  Now  can  a  man 
»  be   made  responsible,  personally,  for  merely  receiving   the 

amount  of  an  obligation,  in  favor  of  another.  The  fact  of 
the  defendant  being  collector,  and  consequently  agent  of  the 
government,  is  alleged  in  the  petition. 

4.  As  to  the  second,  of  what  the  piaintifis  call  elementary 
principles,  or  propositions,  we  difier.  If  an  agent  acts  at 
agent,  and  shows  his  powers,  in  dealing  with  another  person, 
he  will  not  be  responsible  personally,  for  the  simple  reason, 
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that  the  party  with  whom  the  agent  contracts,  upon  seeing  EAsrm  Dis. 

,  ,  _  _  JAwri,  IBM. 

toe  powers,  ought  to  know,  and  he  as  good  a  judge  as  the 
agent,  of  the  extent  of  those  powers.  See  books  before 
died* 

5.  As  to  the  third,  we  do  not  exactly  comprehend  how 
one  can  legally  authorise  an  agent  to  do  an  illegal  act*  It 
would  then  be  an  offence,  if  the  agent  commits  an  illegal 
act;  this  is  not  the  case  hefore  the  court.  See  case  in  one  of 
Contracts  made  in  favor  of  the  United  States. 


Mastin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff's  state  they  imported  a  quantity  of  iron,  and 
for  the  purpose  of  obtaining  a  permit  for  landing  the  same^ 
subscribed  a  blank,  according  to  the  usage  of  the  custom 
house,  and  the  defendant,  who  is  collector  of  the  revenue^ 
filled  the  blank  left  for  the  insertion  of  the  amount  of  the 
duties,  for  a  larger  sum  than  that  which  was  by  law  charge- 
able therefor,  and  the  bond  being  lodged  for  collection  in 
the  branch  bank  of  the  United  States;  the  defendants,  in  or- 
der to  avoid  the  inconvenience  of  losing  for  a  while  the 
facility  of  bonding  future  duties,  took  up  their  bonds,  after 
having  objected  to  the  amount  claimed,  and  after  having 
notified  the  defendant  of  their  intention  of  claiming  the 
excess  of  duty  from  him  personally. 

The  defendant  filed  the  following  exceptions  to  the 
petition. 

I.  That  no  percon  or  persons  bearing  the  name  or  names 
the  plaintifis  respectively  sue  upon,  made  an  importation  of 
iron,  as  alleged. 

II.  That  the  defendant  acted  as  collector  of  the  revenue, 
and  an  ofiicer  of  the  United  States,  and  therefore,  is  not 
responsible  personally,  for  money  received  for  and  paid  to 
them. 

These  exceptions  were  sustained,  and  the  petition  dismiss- 
ed, whereupon  the  plaintiff  appealed. 

Their  counsel  in  this  court,  has  contended  that  the  first 
exception  was  merely  a  plen  on  the  merits,  aa  if  the  plaintiffi 
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£»  did  make  tile  atteged  importation,  thej  cannot  s^jfori  flieir 
ca«se» 

The  comiset  has  farther  reMed,  as  to  the  other  exceptioA 
on  the  decision  of  the  Supreme  Court  of  the  state  of  New 
wium  a  ocrtiec-  ^oA,  i»  the  caflcsf  of  Lefon  vs.  SwmrtmU  and  Grinnd  ei  al. 
^  *hJ?*«ISS  TB.  TAe Some,  whkh  he  has  read  ftom  tiro  newspapers. 


■VAJIS. 


g^*^  b^     On  the  part  of  the  de«siidant,  it  Im  befea  e»n«eiided  that 
tbem'2lw?cbin  fittk  wacM  oogfat  to  be  givea  t»  newraapev  repertey  and  b« 


tiM  «zeeM,  doM  has  endeavored  to  Asfinnish  the  present  case  fretn  thcM^  in 

not  ebaiiffe  hlB  U-  ^  '^ 

•boi^  fbr  that  jfe^  York.  In  these  the  defendants  objected  to  the  sum 
claimed,  before  Amy  signei  tfie  bendsy  and  the  eoUeetor 
parted  with  the  money,  after  thej  had  been  notified  of  the 
intention  to  ciam  tlie  excess,  and  after  the  instifntion  oTthe 
soft,  wMe  in  the  present  casey  the  notification  is  indeed 
alleged,  bat  not  proved,  tfkat  the  suit  was  not  insCitnte<f  tiil 
a  very  long-  time  after  the  payment  of  the  money  by  the 
eoHector,  to  Hie  proper  department*  It  has  been  further 
urged,  that  the  agent  who  dSscloses  the  the  name  of  his  prht- 
eypab  does'  not  bind  himself  personally  by  that  contract* 
9  Km^  Com.  ffi)»,  63%  La.  Code  9SI,  S.  Last?y,  it  has 
been  held,  that  one  who  receives  a  sum,  dtie  to  a  third  party, 
and  payffit  over,  inears  no  personal  responalbflity. 

If  has  appeared  to  us,  the  present  case  cannot  be  mateii* 
aBy  fiflfingmshed  fh»n  those  in  New  Torfci  It  is  true^  in  the 
present,  no  objection  was  mad^  before  the  signatnre  of  Ae 
hend^  beesEose  ho  ob|eet9ott  had  then  occnrred;  the  objec- 
tion could  not  be  made  till  the  plaintifis  had  knowledge  of 
the  iHegaF  charge,  and  the  objection  was  made  before 
the  pfcintift  took  up  their  bond,  and  tiie  notification  of  ttietr 
intention  to  claim  the  excess  from  the  defendant,  personally, 
wa»  made,  or  at  leasts  aHeged  to  have  been  then  made. 
If  is  true,  in  the  New  Torlr  cases,  the  cdleetbr  paM  the 
noaeyovev  befere  theinstftivtion  of  thesnre,  while thed^fen^ 
dant  did  so,  long  before  the  commencement  of  the  presentsnft 
The  party  chuialng  the  moneys  befbre  its'  being*  paiidP  over, 
may  avail  himself  of  the  rastffuflon  of  tbe  suit,  hecaase  it  b 
evidence  <fF  the  knowledjge  he  hats'  given  of  HA  claim;  so  he 
may  oTany  otiber  modier  nse  to  alHiitl  that'  kiiowlrage* 


bond,  and  in  doing  so,  he  acted  within  his  powers;  this  cooVren,  im 
authority  was  to  fill  the  blank  left  for  the  amount  of  duties  ^Tf^  ^  ibm 
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In  the  present  case^  the  pajtnent  made  by  the  defendant,  ^JJJ^f^'ie^ 
cannot  dissolve  his  obKgation  to   the  plaintiffs,  if  by  his  i  .lU 

previous  conduct  he  has  incurred  any.  st  als. 

It  is,  however,  contended  he  did  not  incur  any,  by  the      g^iSoir 
overcharge,  because  he  discloi^ed  the  name  of  his  principal,    ifaeoiiaotorof 
as  was  known  to  the  plaintifis  as  a  mere  agent    He  was  in  tbe  bUnk  bond 

^  fi»r  duties,  dfiMd 

indeed  the  agent  of  the  United  States,  fn  procuring,  accord-  uKitoftwithidai, 
Ing  to  the  usage  of  the  custom  house,  the  signature  of  a  blank  8t2J5,ti2!toi 

Coof  reM,  1m  «z* 
ctada  Ut  powen 
u  afant   of  ibm 

to  be  paid  by  the  insertion  of  a  sum  equal  to  the  claim  of  the  ud  randonidai: 
United  States,  according  to  the  law  of  Congress:  if  he  insert-  rmpoaSSHHmmk 

atehoofli  ho  ictod 

ed  a  larger  sum,  he  exceeded  that  authority,  and  nothing  is  throofh 
clearer,  than  that  the  agent  who  exceeds  his  powers,  renders 
himself  personally  responsible. 

In  passing  upon  exceptions,  pending  on  the  dismissal  of 
an  action,  without  a  trial,  the  truth  of  the  allegations  of  the 
petition,  mUst  be  assumed,  because  none  of  them  are  denied. 
If,  therefore,  the  plaintiffs  were  compelled  by  the  illegal  act 
of  the  defendant,  to  pay  higher  duties  on  their  importation, 
than  were  imposed  by  law,  he  did  him  an  injury  to  the 
amount  of  the  excess,  even  although  he  did  so  through  error. 
Admitting  that  if  before  he  discovered  his  error,  his  payment 
of  the  whole  amount  of  the  sum  they  paid,  could  have  pro- 
tected him  if  he  did  so,  after  his  attention  was  drawn  to  his 
mistake,  and  after  he  had  received  notice  of  the  plaintiffs' 
intention  to  claim  from  him  personally  the  excess,  he  cannot 
avail  himself  of  his  payment. 

The  judge  a  quo^  in  our  opinion,  erred  in  sustaining  the 
exceptions. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  av6ided  and 
reversed,  the  exceptions  overruled,  and  the  case  remanded 
fer  fbrther  proceedings,  according  to  law,  the  defendants 
pajiBg  costs  in  this  court 
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STETSON  £T  AL.  m.  LE  BLANC  ET  AL. 

APPEAL    FBOM    TRB    COURT    OF    THS    FIRST    DllTRICT. 

The  discontinnance  of  a  suit  is  not  conclusive  evidence  of  a  want  of  acanstf 
of  action,  and  that  a  sequestration  was  wrongfully  sued  out,  particularly  aa 
relates  to  the  surety  in  the  bond.  In  a  suit  on  the  bond  after  a  discontinu- 
ance, evidence  may  be  given,  that  some  cause  of  action  existed  at  least  !■ 
mitigation  of  damages. 

Grounds  of  suspicion,  merely,  and  those  extremely  slight,  do  not  authorise  • 
resort  to  so  severe  a  mode  of  proceeding  as  a  sequestration,  nor  ought  they 
to  have  much  influence  in  varying  the  standard  by  which  damages  should 
be  awarded. 


A  party  agunst  whose  property  a  writ  of  sequestration  is  wrongfully  sued 
■  out,  ought  to  be  placed  as  nearly  as  possible,  in  the  situation  in  which  he 
would  have  been  had  the  writ  not  issued.  If  the  party  suing  out  the  writ, 
fail  to  show  not  merely  a  real  cause  of  action,  but  a  ground  of  suspicion, 
which  would  justify  a  man  in  the  sober  pursuit  of  his  rights,  uninfluenced 
by  momentary  pique,  to  resort  to  a  remedy  intended  only  for  extreme 
eases,  he  will  subject  himself  to  pay  damages  according  to  a  liberal  standard 
though  not  vindictive. 

A  verdict  not  followed  by  a  judgment  has  no  force  for  any  purpose. 

The  plaintifis  claim  damages  to  the  amount  of  nine 
thousand  dollars,  on  account  of  one  of  the  defendants  having 
wropgfully  sued  out  a  writ  of  sequestration  against  their 
property. 

The  plaintiffs  aver  that  on  the  first  day  of  December, 
1329,  Jules  Le  Blanc  commenced  a  suit  against  them,  alleg- 
ing that  they  claimed  and  had  taken  possession  of  one  hun- 
dred and  eighty-nine  thousand  seven  hundred  and  thirty 
staves,  the  property  of  Jules  Le  Blanc,  as  he  pretended, 
and  which  he  stated  to  be  of  the  value  of  six  thousand  ioh 
lars.  Jules  Le  Blanc  prayed  that  the  said  staves  which 
were  in  their  possession,  should  be  sequestered  and  held  by 
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Ihe  sheriff,  which  was  accordingly  done,  and  the  same  were  *^"?\^"' 
immediately  taken  out  of  their  possession,  and  have  ever  ====» 
since  been  held  by  the  sheriff.  vt. 

•  At  the  time  of  issuing  said  sequestration,  Le  Blanc  and  ^\^]^ 
Charles  I^esseps  executed  their  bond,  by  which  they 
acknowledged  themselves  held  and  firmly  bound  in  the  sum 
of  nine  thousand  dollars,  conditioned  "  that  if  the  said 
Jules  Le  Blanc  should  prosecute  his  said  sequestration  with 
effect,  or  should  pay  any  such  damages  as  said  Stetson  & 
Avery  may  sustain,  in  case  this  sequestration  should  have 
been  wrongfully  obtained ;  then  the  obligation  to  be  null,  or 
else  to  remain  in  full  force  and  virtue.^' 

They  further  state,  that  Le  Blanc  has  not  prosecuted  said 
sequestration  with  effect;  that  on  the  21st  day  of  May, 
he  discontinued  his  said  suit;  that  said  sequestration  was 
'^  wrongfully  obtained ;''  that  said  staves  were  their  propei-ty, 
and  never  did  belong  to  said  Le  Blanc. 

The  defendants  admit  the  institution  of  the  suit,  and  that 
sequestration  was  made  of  certain  staves,  as  appears  from  the 
record  of  the  case  of  J.  Le  Blanc  vs.  Stetson  if  Avery.  They 
aver  that  no  damage  has  been  sustained  by  the  plaintiffs,  in 
manner  and  form  as  is  in  their  petition  set  forth,  and  that  the 
present  defendants  had  reasonable  grounds  for  the  institution 
of  said  suit  and  said  sequestration.  They  deny  that  said 
staves  belonged  or  belongs  to  the  plaintiffi.  They  added 
the  general  denial. 

Before  instituting  the  suit,  Stetson  &  Avery  offered  to 
surrender  the  staves  on  being  paid  the  amount  of  the  bond, 
viz:  nine  thousand  dollars,  or  to  dispose  of  them  as  Le  Blanc 
should  direct. 

After  several  continuances,  the  cause  was  tried,  and  a  ver* 
diet  found  for  the  plaintiffi  for  two  thousand  dollars, 
which  was  set  aside  as  for  excessive  damages.  The  trial  by 
jary  was  then  waived,  and  the  case  submitted  to  the 
court. 

The  record  of  the  former  suit  was  given  in  evidence.  The 
petition  in  that  suit  averred  that  Le  Blanc  was  the  owner  of 
two  hundred  and  ninety-three  thousand  staves,  deposited  oa 
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£MTi«ii  Dm.  the  bank  of  the  Mississippi,  opposite  to  the  city,  on  a  lot  of 

^_  ground  hired  for  that  purpose;  that  in  August,  1S29,  one 

#T»TiOH  »T  Ai  jj^jj^jj.^^  eighty-nine  thousand  seven  hundred  and  thirty  of 

v$nuMc    B^d    staves    were  taken    awaj    by    persons  unknown  to 

the  petitioner,  and  without  authority,  and  piled  up  behind 

the  powder  magazine;  that  said  staves  are  claimed  by  Stetson 

Sc>  Avery,  but  that  they  have  no  right  or  title  to  the  peases* 

sion  or  property  of  the  same;  that  the  petitioner  apprehends 

they  will  be  removed  out  of  the  jurisdiction  of  the  court, 

and  prays  sequestration,  which  was  granted  on  the  usual  bond. 

Stetson  &  Avery  filed  an  answer*  and  pleaded  in  recon* 

vention;  but  Le  Blanc  discontinued  the  suit  on  the  Slst  May, 

1830,  the  day  for  which  it  was  fixed  for  trial. 

MathewB^  testified  for  the  defendant,  that  in  the  month  of 
May,  he  was  employed  by  Le  Blanc  in  taking  staves  across 
the  river>  to  Bonny^s  lot;  he  saw  a  mulatto  man  named  Joe, 
transporting  two  fiat  boats  of  pipe  staves  from  the  landing 
opposite  the  lot  of  Bonny,  to  the  lev^e  of  Mr.  Mossy, 
opposite  the  powder  magazine.  Witness  inquired  of  said 
Joe  the  reason  why  he  was  transporting  Mr.  Le  Blanc's 
staves,  when  he  told  witness  that  Mr.  Le  Blanc  had  taken 
a  lot  in  the  rear  of  the  powder  magazine,  and  that  he  was 
taking  the  staves  there.  Sonny's  lot  is  from  five  to  six  hun- 
dred yards  below  the  powder  magazine.  On  a  deficiency 
in  Le  Blanc^s  staves  being  discovered,  witness  mentioned  this 
circumstance;  it  was  three  to  four  months  after  it  happened. 
Witness  made  inquiry  for  Joe ;  he  was  said  to  be  dead.  Joe  had 
been  employed  by  Le  Blanc  to  discharge  several  boatloads 
of  staves  for  Mr.  Le  Blanc,  on  Bonny's  lot,  and  also  to  pur- 
chase staves  for  him.  He  appeared  to  have  charge  of  the 
staves  in  said  lot.  Witness  informed  Mr.  Le  Blanc  of  the 
circumstance,  on  his  return  from,  the  north.  On  his  cross 
examination,  witness  says  he  cannot  swear  positively  that 
the  boat  load  of  staves  removed  by  Joe,  belonged  to  Le 
Blanc;  he  did  not  see  them  bought;  he  believes  that  no  other 
boats  loaded  with  staves,  than  those  belonging  to  Mr.  Le 
Blancy  lay  opposite  the  lot  of  Mr.  Bonny.     He  saw  the 
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fitBTes  laying  on  the  lev6e,  after  being  landed  from  said  ^^^S'la^*' 
boats,  and  saw  part  of  them  carried  into  a  lot  in  the  rear  of        '         ■ 
the  magazine.    Witness  was  principally  employed  at  the         ^^ 
stave  yard  hired  by  Mr.  Le  Blanc,  belonging  to  Mr.  Layton.     "/"tj** 

Athuretj  testified  for  the  defendant,  that  he  lives  on  the 
opposite  side  of  the  river,  near  Bonny^s  ]ot$  that  in  1839, 
the  staves  were  piled  so  high  that  Bouny  objected  to  it,  lest 
they  should  be  thrown  down;  that  a^this  time,  two  flatboats, 
with  staves,  were  laying  along  side  of  the  leve^;  part  were 
landed.  Bonny  objected  to  any  more  being  landed,  and  the 
persons  employed  by  Le  Blanc  desisted;  the  boat  lay  there 
several  days.  One  morning,  very  early,  witness  observed  a 
man  transporting  the  flatboat  with  a  full  load  of  staves, 
and  the  other,  two  thirds  full,  up  the  river,  and  saw  him 
taking  said  boats  to  the  landing  of  Mossy;  that  the  staves  in 
said  two  boats  were  landed  on  the  lev6e,  and  witness  after- 
wards saw  them  carried,  by  persons  employed  for  that  pur* 
pose,  into  the  lot  in  the  rear  of  the  powder  magazine,  and 
piled  up  there. 

Judgment  was  rendered  by  the  judge  a  quo  in  favor  of  the 
plaintifls,  for  one  thousand  three  hundred  forty-nine  dollars 
and  fifty  cents. 

The  defendants  appealed. 

The  appellees  denied  error  in  the  judgment  of  the  inferior 
court,  to  the  prejudice  of  the  appellants,  but  averred  that 
the  sum  adjudged  in  their  favor  should  be  increased  to  two 
thousand  dollars. 

BuLLABD,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  are  sued  as  principal  and  security  in 
a  sequestration  bond  given  to  the  plaintiiBT  in  a  former  suit 
of  the  present  defendant  Le  Blanc  against  the  plaintiffs,  in 
which  a  quantity  of  staves  were  sequestered  as  the  property 
ofLeJBIanc,  which  he  charged  the  present  plaintiffs  with 
having  taken  possession  of,  and  which  he  claimed  as  his 
property.  The  staves  remained  sequestered  about  six 
months,  aud  the  suit  was  discontinued  by  the  plaintiff.  The 
District  Court  assessed  the  damages  sustained  by  them  at 
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Eajtbkn  Dis.  one  thousand  three  hundred  and  fortj-nine  dollars  and  fifty 

— -  cents  and  the  defendants  appealed. 
sTSTs^xTAL.      j^  .g  ^^^  ^  contended  by  the  counsel  of  the  appellant, 
u  BLANG     that  the  discontinuance  of  the  suit  is  not  conclusive  evidence 

ST  AL. 

The  disooaun-  of  a  waut  of  cause  of  action,  and  that  the  sequestration  was 
bT<M  raodJite  wrongfully  sued  out.  This  is  particularly  true  as  relates  to 
of  •  cauM  of  ac.  the  security.     The  fact  that  the  plaintiiTs  had  some  cause 

tioD,  and   that  •      -  , 

sMiaertratioB  was  of  actiou  may  wcU  be  given  in  evidence,  at  least  in  mitiea-- 

wrongfully    sued  ^  or  7  o 

"^r^^Z^  tion  of  damages.  MatiMi  Rep.  6  JV.  S.  338.  8  A".  S.  481. 
K"a^ilit**!il*^  ^^^  ^®  think,  on  a  careful  examination  of  the  evidence, 
^un^cA?  ^  ^^^  ^^  defendant  has  failed  in  proving  that  he  had  any 
iSth^'IZmtSIi^  cause  of  action  against  the  present  plain tifl&  whatever.  In 
at  least  uim*tifal  his  auswcr  in  tliis  casc  he  does  not  pretend  to  have  had  a 
real  cause  of  action.  He  says,  that  he  had  reasonable 
grounds  for  instituting  the  suit,  and  he  denies  that  the  staves 
which  he  then  claimed  as  his,  were  the  property  of  the  plain- 
tifis,  but  he  does  not  pretend  that  any  of  them  were  his. 
In  the  former  suit  he  set  up  title  to  the  staves,  and  obtained 
the  sequestration  on  the  ground  that  they  had  been  taken 
possession  of  by  the  plaintiffi,  and  that  there  was  danger  of 
their  being  removed  beyond  the  jurisdiction  of  the  court. 
.  With  a  view  of  showing  probable  grounds  for  resorting  to 
a  harsh  remedy,  by  which  the  real  owner  was  kept  out  of 
the  use  of  his  property  for  six  months,  he  has  proved  by  one 
of  his  witnesses,  that  about  seven  months  before  the  seques- 
ration  was  sued  out,  he  the  witness  saw  a  mulatto  man 
named  Joe,  who  had  been  employed  by  Le  Blanc  to  dis- 
charge staves  from  flatboats,  transporting  two  boat  loads 
from  the  landing  opposite  the  lot  of  Mr.  Bonny,  where  Le 
Blanc  kept  his  staves,  to  the  levee  opposite  the  powder 
magazine,  back  of  which  the  plaintiffs  kept  theirs.  That 
the  mulatto  told  him  Mr.  Le  Blanc  had  taken  a  lot  back 
of  the  powder  magazine,  and  that  he  was  taking  the  staves 
there.  This  witness  was  himself  at  that  time  in  the  employ* 
ment  of  Le  Blanc;  but  so  little  impression  does  this  circum- 
stance appear  to  have  made  on  his  mind,  that  he  did  not 
communicate  the  fact  until  several  months  afterwards.  He 
saw  the  staves  afterwards  lying  on  the  levee;  that  he  hat 
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made  inquiries  for  Joe,  and  is  informed  that  he  is  dead.  ^^]™'i^"' 
He  does  not  even  know  that  the  boat  loads  of  staves  that  Joe  ==== 
was  moving,  belonged  to  the  defendant.     He  saw  a  part  of        ^^ 
the  staves  carried  to  the  lot  back  of  the  powder  magazine.     "/][^*^ 
Another  witness  swears  that  two  boat  loads  were  taken  from 
Bounj's  landing;  were  discharged  opposite  the  magazine, 
where  the  staves  remained  about  ten  days  on  the  Levee,  and 
were  finally  taken  back  of  the  magazine.    But  he  does  not 
pretend  to  know  that  Le  Blanc  owned  the  staves,  nor  does 
he  say  that  he  notified  Mr.  Le  Blanc  of  the  fact. 

The  authorities  cited  by  the  defendant's  counsel  relate 
principally  to  cases  of  malicious  prosecution.    And  in  such 
cases  it  is  enough  to  prove  probable  cause  for  instituting  the 
prosecution.     Damages  iu  cases  of  that  kind  are  awarded 
for  wanton  injury  inflicted  on  the  character  and  feelings  of 
the  person  unjustly  subjected  to  prosecution,  and  it  is  the 
policy  of  the  law  not  to  discourage  prosecution  in  which  the 
public  good  is   concerned,  where  there  is  probable  cause 
for  proceeding.     Grounds  of  suspicion  merely  and   those 
extremely  slight  do  not,  in  our  opinion,  authorise  a  resort  to 
so  severe  a  mode  of  proceeding  as  a  sequestration,  nor  ought    o„„„|j,^ 
they  to  have  much  influence  in  varying  the  standard  by  ^JST^jaSiSy 
which  damages  should  be  awarded.     The  plaintiffs  were  SfSiilrr^'t 
deprived  of  the  faculty  of  profiting  by  the  fluctuations  of  the  ^'^^SSJdiStli 
market.     Their  property    was  becoming  deteriorated   by  oufrhttheytohaT* 

mucb  iDfltteuo*  in 

decay;  they  were  subject  to  the  expense  and  trouble  of jjjjw^^j^fjj^ 

defending  the  suit,  and  the  evidence  shows  a  fall  of  price  JJJ^Uf**^  ^ 

in  the  mean  time.    But  it  is  contended  that  the  District 

Court  was  bound  to  estimate  the  loss  sustained  by  the  plain- 

tiffi  according  to  the  prices  in  France,  because  they  had 

alleged  in  their  petition,  that  they  intended  to  ship  the 

staves  to  France  for  sale.    Nothing  is  said  in  the  petition 

about  the  market  of  France.     It  is  true  they  allege  that 

they  have  sustained  damage  by  the  wrongful  suing  out  of 

the  sequestration  by  being  prevented  from  shipping  and  selling 

their  staves.     They  seem  to  have  thought  that  they  were 

entitled  to  consequential  damages.    In  our  opinion  the  true 

standard  is  the  probable  loss  sustained  here  in  consequence 
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^lESjot*'  ^^  being  deprived  of  the  free  disposal  of  their  own  property, 

■  together  with  the  other  elements  above  mentioned.    The 

^.       *  plaintiffs  oaght  to  be  placed  as  nearly  as  possible  in  the 

^TjaH^     situation  they  would  have  been  if  the  sequestration  had 

AfMnytfaiiirt  ttevor  issued*    Having  failed  to  show,  not  merely  any  real 

writofMquettni-  caose  of  action,  but  huv  irrounds  of  suspicion  which  would 

STIm^^'''^  justify  a  man  in  the  sober  pursuit  of  his  rights,  and  not  influ- 

5[^"^pjJJj^«  S  e^^^d  ^7  momentary  piquc^  to  resort  to  a  remedy  intended 

luSrabat^hldtira  ^T  ^^^  extreme  cases,  the  defendant  has  subjected  himself 

ifSuivSit^USi  to  pay  damages  according  to  a  liberal  standard  though  not 

S^w  vS  merely  vifidictive.    We  are  not  enabled  to  say  from  die  evidence, 

BO  peel  ireiitff  of 

mcukm,  bat   no  that  the  sum  awarded  by  the  District  Court  is  excessive. 

frouad  of  euspi-  '' 

kliSiv^ mlTia  appellee  in  his  ani^wer,  asks  that  the  judgment  may 

^£%SS^'  ^  reversed  and  higher  damages  awarded;  and  he  refers  us 
m!!!!£^/ii?S  ^  •  verdict  on  a  former  trial  for  two  thousand  dollars,  not 


pique 

STSrte^Vf^  ^  ^  standard  at  all  binding  on  the  court,  but  as  the  opinion 
iM  ilm^tSjiu  ^  twelve  men  on  the  question  of  damages,  although  set 
nM«ee  eoS^ii!^  aside  by  the  court  as  excessive.    We  cannot  look  at  the 

to  e  liberal  etand- 

wdtfeM»ufk  Dot  verdict  for  any  purpose.  If  it  is  not  a  verdict  followed  by  a 
Mkiii^d^  ^  judgment  it  is  nothing,  for  it  cannot  be  considered  aa  evi- 
JSiSS^JStm^  dence  in  the  cause. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court,  tliat  the  judgment  of  the  District  Court  be  affirmed 
with  costs. 

Slidell^  for  plaintifls  and  appellees. 

Carleton  and  LockeU^  for  defendants  and  appcfllanii. 


CQMFTON  «ff.  WOOLFOLK. 

AFPB4L  nOX  TBS  COOBT  OF  THB  FIBBT  JimiOUL  DItTRIOT. 

la  a  radbibitory  aotioa  where  the  pleintlff  iehie  petition,  in  order  to  prov» 
the  wuraotr  o£  the  fUone,  nelies  on  a  Mie  paved  on  •  pertfcalv  dnyi  •■# 
Jditlif ii.lt  hy  Tefenfay  to  It  ■■  enneiedtoen  auieer  in  •  peitlealer  eese 
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kk  tbe  same  court,  kid  that  br  the  introdaetion  in  eTidwioe  of  the  act  of  BilTiiur  DtL 

Mkt-eJI,18M. 

sale,  the  defendant  could  not  complain  of  surprise,  although  by  the  petition  s=s=s^aaam 
he  alleges  the  payment  to  have  been  made  by  an  endoned  note,  and  the      ^^^^' 
act  of  sale  shows  it  to  have  been  made  in  cash.  woolvoiiB* 

In  such  a  case  [tbe  judgment  rendered  could  be  pleaded  iU  bar  to  a  subse- 
quent action  for  the  same  cause. 

This  was  a  redhibitorj  actioo  to  recorer  the  value  of  a 
slave  who  bad  died  booh  after  the  sale*  The  petition 
states  that  Peleg  B.  Phelps,  executed  to  the  petitioner  his 
promissojy  note  for  the  sum  of  six  hundred  dollars,  payable 
six  months  after  date,  which  promissory  note,  afterwards 
endorsed  to  the  petitioner,  was  given  to  John  Woolfolk,  on 
the  same  day  for  a  pegro  woman  named  Fanny,  aged  twenty 
years  and  her  child,  to  be  conveyed  by  the  petitioner  to 
Richard  J.  Woolfolk,  the  broker  of  the  said  John  Woolfolk. 
That  the  said  negro  woman  was  warranted  free  from  tbe 
vices  and  maladies  prescribed  by  law,  as  will  fully  appear 
by  reference  to  tbe  bill  of  sale  of  said  negro,  passed  on  the 
same  day  of  tbe  13th  December,  1831,  and  appended  to 
the  answer  of  the  petitioner  and  Peleg  B.  Phelps  to  the 
petition  of  Mathew  D.  Cooper  against  them,  in  this  court, 
in  the  suit  of  No.  of  the  court  docket.  That  the  said  negro 
woman  was,  at  the  time  of  the  passage  of  the  bill  of  sale, 
afflicted  with  a  disease  of  which  she  afterwards  dieJ.  That 
though  the  said  negro  woman  was  passed  to  the  petitioner 
by  Richard  J.  Woolfolk,  the  said  John  Woolfolk  was  the 
owner  of  said  negress,  received  the  money  which  was  paid 
for  her,  warranted  her  free  from  all  the  redhibitory  defects 
and  diseases  mentioned  by  law. 

To  these  allegations  the  general  issue  was  pleaded.  At 
the  trial  the  plaintiflTtook  bills  of  exceptions  to  the  following 
decisions  of  the  judge  a  quo.  The  court  refused  to  admit 
under  the  pleadings,  an  act  of  sale  of  the  negro,  because  it 
stated  the  sale  to  have  been  made  for  cash.  It  then  refused 
to  receive  parol  testimony  of  the  sale.  It  also  refused  the 
plaintiff  a  non-suit  for  which  he  applied,  and  to  which  the 
defendanf  B  counsel  objected. 

35 
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?J*™*  ^•'      It  was  proved  by  a  physician  that  the  negro  died  sabse- 
■■  — =^=  quent  to  the  time  of  the  alleged  sale,  and  of  a  disease  with 

^g^         which  9he  had  a  long  time  been  sifflicted* 
wooLroLx.        The  defendant  had  a  verdict  and  judgment,  and  on  flie 
plaintifiPs  application,  a  new  trial  was  granted. 

On  the  second  trial  the  same  document  was  offered;  the 
same  objection  to  it  taken,  and  the  same  decision  given,  to 
which  a  second  bill  of  exceptions  was  taken.  The  defendant 
again  had  a  verdict  and  judgment,  and  his  opponent  appealed. 

MCaUb  and  Graj/^  for  plaintiff  and  appellant,  relied  on 
the  following  points  and  authorities. 

1.  The  bill  of  sale  ought  to  have  been  permitted  to  have 
gone  to  the  jury,  and  the  bill  of  exceptions  thereupon  Ir 
correct  and  ought  to  be  sustauned,  because  the  Supreme 
Court  has  decided  in  6  Mart.  JV.  S.  127  and  7  MarU  JV.  S. 
228,  6,  that  there  can  be  no  vaiiation  between  the  instru- 
ment declared  on  the  petition  when  the  former  id  made 
part  of  the  latter  by  express  declaration  or  by  explicit 
reference*  It  is  true  that  the  bill  of  sale  it  not  annexed  to 
the  petition,  and  it  was  only  because  it  was  annexed  to  the 
answer  of  the  plaintiff  in  this  case  to  an  action  brought 
against  him  by  another  person^  Woolfolk,  upon  the  promis- 
sory note  alluded  to  in  the  petition  as  the  purchase  money 
of  the  slaves  in  controversy,  and  consequently  is  not  made 
part  of  the  petition  by  express  declaration^  but  it  is  referred  to 
explicitly  and  pointedly  as  the  foundation  of  the  present 
action,  and  moreover  as  annexed  to  the  answer  of  the  plain- 
tiffin  the  case  above  alluded  to.  The  court  is  asked  to 
consider  it  for  greater  accuracy,  and  as  containing  a  more 
full  and  ample  explanation  of  some  facts  stated  in  the  peti- 
tion. Thus  the  pase  is  brought  under  the  reasons  laid  down 
by  the  rourt  in  the  case  of  Ditto  vs.  Barton,  6  JV.  S.  128,  as 
governing  all  cases  where  the  point  of  variation  between 
petition  and  instrument  sued  upon,  arises  ^^When  there  can 
be  no  surprise,  and  when  the  res  judicata  may  be  pleaded  to 
another  action  on  the  same  allegation,  the  defendant  says 
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the  conrt  can  have  no  groand  to  complain  of  a  variation.'-  ^^^J^^^' 
Here  there  could  have  been  no  surprise,  because  the  defen- 
dant and  court  is  expressly  referred  to  bill  of  sale,  and  re8 
judicata  could  certainly  be  pleaded  to  another  action  on  the  wootiotK. 
bill  of  sale,  because  we  should  be  estopped  by  our  petition 
by  denying  that  the  cause  of  action  was  the  same*  As  to 
re$judic€Ua,  see  11  Man  48L     9  Mar.  727. 

2.  Non-suit  is  the  right  of  the  plaintiff  any  time  before 
verdict.  8  Mart.  JV.  S.  115.  Stevens  on  Pleadings  note  'm.' 
312.    Z  Black.  Com.  3^6.     12  JIfar.  31.     Id.lMar.5S7. 

Hennen  contra* 

BuLLABD,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  bill  of  exceptions.  The 
plaintiff  in  his  petition  represents  that  a  certain  note  drawn 
by  one  Phelps  and  endorsed  to  the  plaintiff,  by  him  was 
given  in  payment  for  a  slave  which  was  to  be  conveyed 
and  was  conveyed  on  a  particular  day  to  him  by  the  agent 
of  the  defendant.  The  act  of  sale  is  referred  to  in  the 
petition  by  its  date,  the  name  of  the  slave  sold,  the  name 
of  the  vendors,  and  the  price,  and  as  annexed  to  the 
answer  in  another  case  in  the  same  court.  The  object  of 
the  suit  is  to  recover  back  the  price  on  the  ground  of  a  red- 
hibitory vice.  On  the  trial  the  plaintiff  offered  in  evidence 
the  act  of  sale.  It  was  objected  to  on  the  ground  ^^that  the 
bill  of  sale  averring  the  sale  to  have  been  made  for  ready 
money,  and  the  petition  for  a  promissory  note,  there  was  a 
contradiction  between  the  two,  and  the  bill  of  sale  could 
not  be  introduced."  To  this  objection  the  court  assented, 
and  the  bill  of  exceptions  was  tendered.  This  bill  of  excep- 
tions was  taken  on  the  first  trial,  but  the  court  having 
granted  a  new  trial,  the  same  evidence  was  offered  on  the 
second  trial,  and  the  same  objection  made  and  sustained. 
A  new  bill  of  exceptions  was  signed,  in  which  the  judge 
adds  the  further  ground,  ^^that  there  must  be  some  point  to 
the  latitude  allowed  in  such  cases."     And  that  on  the  for- 
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Bmtbu  Ois.  mer  trial,  the  court  intimated  that  the  plaiotiff  oogfat  to 
m^asssss^^  amend  his  petition  in  such  manner  as  to  correspond  with  his 
oovFTow     evidence.     There  was  a  verdict  and  judgment  against  the 
woMjroui.    plaintiff  and  he  appealed. 

In  the  case  of  Ditto  vs.  Bartotiy  this  court  held  that  when 

there  could  be  no  surprise  and  when  r^  judicata^  maj  be 

In  aradMbttory  pleaded  to  another  action  on  the  same  allegation,  the  defcn- 

^^Inhii^  dant  could  have  no  ground  to  complain  of  a  variance.     6 

prove  the  wmrraik-  McLTtifi  .Af.  o.  1«8. 

leUee  oo  a  sale      Id  the  case  before  the  court  the  party  could  not  reasonably 

petted  OB  e  per- 

ticuier  day  and  complalu  of  Surprise.  He  was  informed  by  the  petition, 
SiSMSed'tooaan!  *^**  *^®  plaintiff  to  provo  the  warranty  of  the  slave,  rcHed 
Er'cete*'*in'*the  ^^  ^  ^^  passcd  on  a  particular  day  and  identified  it  by 
SiS\rS^e*intr^  referring  to  it  as  annexed  to  an  answer  in  a  particular  case 
deDoTorThe^act  in  the  same  court.  He  was  dictinctly  notiBed  that  the 
da^t  eo^  n!^  plaintiff  held  him  liable  in  warranty  of  the  slave  Fanny, 

eonplain  of  tor-  _^  ^^ 

prite,  aithoaff  by  accordlnff  tothe  deed  of  the  13th  of  December,  1831. 

the   petiUon    he  ^  ' 

aiieget  the  pey-      If  he  could  have  uo  roasou  to  complain  of  surprise,  had  he 

nent  to  have  been  ^  ^  ^ 

^^U^  Md  ^^7  ^  apprehend  that  the  judgment  to  be  rendered  in  this  case, 
dimto  to  hare  would  uot  be  a  bar  to  any  subsequent  action  for  the  same 
been    made   u  ^.g^^gg^     »j«|jq  gul^  ^^s  instituted  to  anuul  the  sale  of  tlie 

dijodl^neat^  •'^^^^  Fanny,  sold  on  the  13th  December,  1831,  and  war- 
Jjj2j*i2*  bJj  ranted  free  from  redhibitory  vices,  ^nd  to  recover  back  the 
£rtiMi"*for^SB  price  paid.  There  appears  to  be  no  dispute  in  relation  to 
the  price.  It  seems  that  the  vendor  acknowledged  in  the 
deed,  that  the  price  had  been  paid  in  ready  money,  and  the 
plaintiff  alleges  that  it  had  been  paid  before  the  conveyance 
In  an  endorsed  note.  But  the  gist  of  the  action  was  the  sale, 
the  warranty,  and  the  redhibitory  vice  of  the  slave.  If  the 
judgment  rendered  below  were  to  stand,  we  should  not  hesi- 
tate to  say,  that  it  would  be  a  complete  bar  to  a  subsequent 
action  for  the  same  cause. 

In  the  case  of  Laferriere  vs.  Sanglier,  which  was  one  of 
redhibition,  the  deed  expressed  the  price  to  be  one  thousand 
five  hundred  dollars  in  hand,  paid  in  his  note  of  hand;  evi- 
dence was  admitted  to  prove  that  two  notes  were  given  of 
seven  hundred  and  fifty  dollars  each.  This  was  held  not  to 
be  such  a  variance  as  to  exclude  either  Ae  notes  or  the 
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deed*    In  that  rase  the  redhlbitien  was  «et  tip  in  defence  of  ^'jJI^J^^*' 
suits  brought  on  the  notes.     12  Martin^  399,  ===== 

We  consider  the  rule  adopted  in  the  case,  first  alluded  to  m. 

a  safe  and  reasonable  one,  and  sufficiently  rigid  to  guard  »otwiu«iwiA 
parties  against  surprise,  and  to  protect  them  against  being 
again  sued  for  the  same  thing*     In  our  opinion  therefore, 
the  deed  ought  to  have  gone  to  the  jury. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and 
reversed,  and  that  the  case  be  remanded  to  the  District 
Court  with  directions  to  admit  the  deed  in  evidence,  not- 
withstanding the  objection  mentioned  in  the  bill  of  excep- 
tions, and  that  the  appellee  pay  the  costs  of  the  appeal. 


*'4    ^wwxm^      nnw    tpX 


JOYCE  «f.  POYDRAS  PE  LA  LANDE. 

▲rPSAL  FBOM  THX  COURT  OF  TVS  FOURTH   DISTRICT. 

If  a  moitgage  eibto  on  property  in  the  hands  of  a  third  possessor,  the 
property  can  be  legally  sold  under  It  only  by  pursuing  the  hypothecary 
acvoiia 

T1m»  sale  ef  property  by  order  ef  the  Coiat  of  IProbates,  extingnishef  aU 
mefftgaget  created  by  the  deeeaeed. 

Usetm^lh^iike  mticle  S290  of  tba  IiOMSfieM  CmU^  applies  to  eases  in  whldh 
the  i^vessor  was  from  the  %ttt  a  wreag  deer  a^d  an  nsorper,  aetiag  wicha 
Ioiowle4g0  of  hb  want  of  fakk.  It  caonot  be  said  that  the  parcbaser  at  the 
marshal's  sale  participated  with  the  latter  in  the  eri|^al  tfespasB,  bf 
fusing  aad  seUbig  pcqperty  «3dio«t  authority. 

The  possessor  who  was  origbMlly  in  good  fidth^ii  aqt  Usble  for  the  deftmatloii 
of  the  thing  without  his  fraud  or  fimlt. 
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Eastbrk  Di8.  Such  a  possessor  is  responsible  for  the  fruits  and  revenues  of  the  thing  (iobi 

««rc*,  1834. 

the  time  he  received  it  until  the  time  of  its  destruction 

JOTCB 

poTDRASDVLA  William  Joyce,  in  February,  1823,  purchased  at  the 
probate  sale  of  the  succession  of  Jeanne  Delaterre,  ordered 
by  the  parish  judge  of  the  parish  of  West  Baton-Rouge,  a 
negro  man  slave  named  Cudjo  or  Codio,  for  five  hundred 
and  twenty  dollars.  It  is  alleged  that  he  possessed  the  slave 
until  the  month  of  January,  1829,  when  the  slave  came  into 
the  possession  of  Benjamin  Poydras  de  la  Lande,  who  has 
illegally  held  him  in  possession  ever  since,  and  now  sets  up 
claim  and  title  to  the  same.  The  plaintiff  claims  damages 
for  the  detention  of  the  slave,  to  the  amount  of  one  hundred 
dollars  per  year,  since  he  came  into  the  possession  of  the 
defendant. 

The  defendant  denies  that  the  plaintiff  was  bona  Jide  the 
owner  of  the  negro  at  the  inception  of  the  present  suit.  He 
avers  that  he  is  the  lawful  and  bona  Jide  owner  and  posses- 
sor of  the  negro,  having  bought  the  same  on  the  26th  day  of 
January,  1829,  for  the  sum  of  two  hundred  and  five  dollars, 
at  the  public  sale  made  on  that  day  by  the  deputy  marshal  o( 
the  United  States'  Court  for  the  Eastern  District  of  Louisi- 
ana, by  virtue  of  a  writ  oijieri facias^  issued  from  that  court, 
at  the  suit  of  the  Heirs  of  Durand  vs.  the  Heirs  of  DeUHerrCf 
that  ever  since  he  has  peaceably  and  bona  Jide  possessed  the 
said  negro.  *  He  further  avers,  that  the  said  negro  has  been 
seized  in  the  possession  of  Mr.  A.  I^eblanc,  by  the  deputy 
marshal  aforesaid,  in  due  course  of  law,  as  alleged  by  the 
plaintiff  himself,  before  this  court,  in  a  suit,  wherein  he  was 
the  plaintiff,  and  the  heirs  of  Delaterre  were  the  defendants, 
for  the  same  cause  of  action;  and  that  the  plaintiff  suffered 
the  said  negro  to  be  advertised  for  sale  and  sold,  without  in 
any  manner  opposing  the  sale,  and  thereby  suffered  the 
public  to  remain  ignorant  of  any  claim  which  the  plaintiff 
might  have  upon  said  negro. 

He  further  alleges,  that  he  having  bought  the  said  negro, 
and  all  the  rights  which  the  heirs  of  Delaterre  had  on  the  2 1st 
day  of  November,  1828,  or  at  any  time  since,  in  the  afore- 
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Cudjoi  and  a  final  jadgment  having  been  rendered  in  EAnnir  Dm. 

MarcAf  1834. 

favor  ef  the  heirs  of  Delaterre  against  the  plaiDtifTs  for  the  , 

same  cause  of  action,  this  forms  res  judicata  with  reference  to        ^^^^ 
the  present  suit.     He  denies   that  he  is  hound   to  pay  any '®^'^''^***'^ 
rent  or  profit  for  the  services  of  said  negro,  because  he 
bought  and  possessed  him  in  good  faith,  and  with  a  just  title, 
and  was  not  put  in  nwrd. 

In  reply  to  an  interrogatory  propounded  to  him  by  the 
defendant,  the  plaintiff  stated  that  he  had  considered  himself 
88  the  honajide  owner  of  the  slave,  from  the  day  of  the  adjudi- 
cation at  the  probate  sale ;  and  that  he  had  paid  the  price  at 
which  the  slave  was  then  adjudicated  to  him. 

It  was  proved  that  the  slave  in  dispute  had  died  of  cholera^ 
after  the  institution  of  the  suit,  and  before  the  trial. 

Judgment  was  rendered  against  the  plaintiff,  and  be 
appealed. 

Cbo/ey,  for  plaintiff  and  appellant,  relied  on  the  following 
points  and  authoritiea: 

The  proprietor  has  the  right  of  claiming  his  property  in 
whatever  hands  he  may  find  it.  Toullier,  voL  11,  jv.  27,  M* 
19.     Domat.  Des  Quast'contractsj  lib*  %  tiu  7,  sec.  1,  art.  8. 

Where  the  title  emanates  from  the  same  source,  it  is 
sufficient  for  the  plaintiff  to  prove  title  and  possession,  ante- 
rior to  that  of  the  defendant.  Pothier^  de  la  PrcpriSte, part  % 
ch.  I9  arU  3,  JVb.  326. 

The  plaintiff's  title  is  proved  by  his  answer  on  oath  to  the 
defendant's  interrogatory,  unless  the  contrary  is  proved,  &c. 
Code  of  Practice  J  354. 

The  defendant  is  in  bad  faith  from  judicial  demand,  and 
must  pay  for  the  hire  of  the  slave,  at  least  from  that  time;  and 
in  case  of  death,  must  pay  his  value.  Louisiana  Code^art*  493, 
4M  and  495.  The  old  Code  had  changed  the  rule,  and 
Packmood  vs.  Richardson^  was  docidcd  on  that  Code;  but  the 
Louisiana  Code^  has  restored  the  old  rule,  which  is  clear. 
See  Dig*  lib*  5,  /.  25,  sec.  7.  ^  ^on  tantum  litis  contestaiioj  sed 
et  sola  petition  facit  mala  Jidei  possessonanJ*^    De  hereditaiis 


IriAAfiB. 


e»  CASES  IN  TUB  SUPRBME  COURT 

EAtTiRv  Dis.  retitiani.    Febrero,  part  I,  ch.  7,'  sec.  %  JVo.  85.     Partida»,ptirt 
^    3,  tit.  28,  L  39.     Domat^  lib.  3.  iiu  5,  ^^c.  3  and  17.     PolAtef, 
'  ^  flte  /a  ProprittS.  JVb.  340,  t/  eeqttitur. 

r«TMi*8iuii.A  TiJere  is  no  evidence  before  the  court  that  there  eyer  wte 
a  mortgage  on  the  slave  Cudjo,  except  that  offered  bj  plain- 
tiff himself;  which  shows  that  it  was  onlj  inscribed  io  the 
parish  of  West  Baton-Roage,  where  the  slave  was  located,  in 
Majf  18S8,' about  five  years  ajler  he  was  bought  by  the 
plaiiitifiEl 

The  defendants  own  testimony^  shows  that  the  slave -was 
in  the  hands  of  plaintif;  a  third  possessor,  when  seized,  ind 
the  hypothecary  action  was  not  pursued  as  required  by  law 
in  such  a  case;  neither  does  the  judgment  decree  any  privi- 
lege, or  make  mention  of  any  mortgage  as  existing  on  the 
slave;  and  the  execution  issued  cm  that  judgment,  only 
directs  the  marshall  to  seize  and  sell  ^^real  estate  and  slaves 
of  the  said  defendants  (the  heirs  of  Delaterre)  in  your  district, 
whereof  they  are  owners  on  the  1st  day  of  March,  1838,  last 
past,''  at  which  time  they  had  no  pretence  of  title  to  Cudjo, 
for  the  plaintiff  had  bought  him  of  them  in  1821.  The 
seizure  was,  therefore,  perfectly  illegal  and  irregular.  If 
there  was  any  mortgage  on  the  slave,  it  was  extinguished  by 
the  sale,  by  order  of  the  Court  of  Probates  of  West  Batoii- 
Rouge«  The  petition  of  plaintiff  in  suit  No.  756,  which  was 
admitted  in  evidence^  does  not  contain  a  judicial  confession, 
that  the  slave  was  seized  and  sold  in  due  course  of  law|  it 
only  goes  so  far  as  to  state  that  the  slave  was  aeiz^  in  doe 
course  of  law«  the  words  are,  '^That  in  execution  of  said 
judgment,  as  the  law  directs,  the  said  negro  Cudjo  was 
seized  upon  by  the  United  States'  marshal  by  his  deputy, 
tmd  SQ  taken  (mt  of  the  possession  of  your  petitioner  in  due  course 
^flam\  and  was  sold  sabsequently,  sold,  &c«  The  wonb, 
^fn  due  couree  of  law,^'  do  not  refer  to  the  sale,  but  only  to 
the  seiaare  and  the  taking-out  of  the  possession  of  the  plain- 
tiff. Even  then  admitting  the  seizure  to  have  been  legal,  was 
the  sale  so  likewise  ?  It  was  not*  By  the  rules  of  proceed- 
ings anterior  to  the  Code  of  Practice^  and  which  Were  adopCiit 
for  the  Federal  Court,  by  act  of  Congress,  in  1834,  a  shiriffV 
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sale  was  not  legal  without  a  deed,  and  that  deed  in  a  certain  Eastern  Dit. 

*^  March,  1834. 

forni,  &c.    See  2c?  Moreau's  Digest^  p.  333.    Martinis  Reports^  =  ss 

voL  Il>;7.  706,  and  2d  Lmiisiana  Reports,  476*     Bradbury  cf       ^^i?* 
a&*  PS.  Morgan  et  fl/s.;  and  in  this  case  nothing  like  such  a  'oydrasd«ia 
deed  is  produced. 

The  district  judge  erred  in  admitting  the  plaintiff's  petition 
in  suit,  No.  757,  as  coptaining  a  judicial  confession;  hecause  a 
judicial  confession  can  only  be  made  by  the  party  himself,  or 
by  one  specially  authorised  by  him  to  that  effect.  La»  Code^ 
art.  2270,  Martin's  Reports,  JV.  S.  5th  vol.  309.  The  allega- 
tions therein  relied  upon,  were  negatived  by  the  judgment  of 
the  court  in  that  case;  and  they  are  formally  contradicted 
on  oath,  by  the  plaintiff  himself,  in  this  very  case.  The  said 
petition  should  not  have  been  admitted  in  evidence,  as  con- 
taining  a  judicial  confession,  because  it  was  not  offered  by 
defendant's  counsel  for  that  purpose,  but  only  in  support  of 
the  plea  of  resjudicata. 

The  judgment  under  which  it  is  pretended  the  execution 
issued,  under  which  the  slave  was  seized,  should  not  have  been 
admitted  in  evidence;  because  on  the  face  of  it,  it  appears 
that  it  was  confirmed  on  a  default,  and  it  does  not  appear 
that  three  judicial  days  occurred  between  the  judgment  by 
default  and  the  final  judgment. 

The  return  on  the  execution  by  the  marshal,  no  where 
shows  that  the  slave  was  sold;  the  only  part  of  which  comes 
near  it,  is  in  these  words,  which  is  no  mistake  in  the  trans- 
cript, for  it  was  noticed  and  collated  with  the  document 
offered  in  evidence.  **  Re-advertised  the  slaves  Cudjo  and 
Esther  for  sale,  and  after  due  notice,  they  were  exposed  to  public 
sale  on  the  26/A  January,  1824,  for  twelve  months  credit,  for 
three  hundred  and  forty-five^llars.  Returned  into  court,  James 
Jficholson,  deputy  marshal.'*^  Which  says  nothing  more  than 
that  the  slaves  were  exposed  for  sale. 

The  defendant's  title,  which  is  one  resulting  from  a  forced 
alienation,  must  be  strictly  regular  in  every  point,  and  if  it 
cannot  show  a  valid  judgment,  and  proceedings  under  it 
authorized  by  law,  and  that  the  slave  was  duly  advertised, 
and  that  the  slave  was  regularly  sold,  and  a  deed  given  as 
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£a0tsbv  Dti.  required  by  law,  the  defendant  must  be  condemned  to  ay 
5  the  value  of  the  slave  and  hire^  to  the  plaintifif,  who  has 
proved  his  title  completely  to  the  said  slave.    Dufom  vs. 
roTDRAsDXLA  Compatiiu  Martinis  Rep.y  vol.  11,  p.  706. 

Cuvilier^  for  defendant  and  appellee,  mKyved  to  dismiM  the 
appeal,  because, 

1.  That  said  plaintiff,  though  he  expresses  his  wish  to 
appeal,  does  not  at  all  pray  for  an  appeal.  Therefore,  the 
order  of  the  judge  a  quo  granted  more  than  was  asked  from 
him. 

2.  Said  plaintiff  does  not  allege  in  his  said  petition,  that  it 
is  aggrieved  by  the  judgment  alluded  to  in  said  petition* 

BuLLAED,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  a  slave  in  possession  of  the  defend- 
ant The  plaintiff  prays  that  he  may  be  condemned  to 
surrender  him,  or  in  default  thereof,  within  a  reasonable  time 
to  be  paid  his  value;  and  for  his  services,  at  the  rate  of  one 
hundred  dollars  per  annum. 

The  plaintiff  shows  that  he  purchased  him  at  a  probate 
sale  of  the  estate  of  the  widow  Durand,  in  1823,  and  remained 
in  possession  several  years,  when  he  was  taken  out  of  his 
possession  by  the  marshal  of  the  United  States,  for  the  district 
of  Louisiana.  The  defendant  sets  up  title  under  a  sale  by 
the  marshal,  under  an  execution  sued  out  of  the  District 
Court  of  the  United  States,  to  satisfy  a  judgment  recovered 
by  the  heirs  of  Durand,  against  the  representatives  of  the 
widow  Durand.  He  exhibits  a  mortgage  given  on  the  slave 
by  the  widow  Durand  in  her  life  time,  in  favor  of  the  heirs  of 
her  deceased  husband.  No  deed  by  the  marshal  is  exhibited* 

The  plaintiff  contends  that  a  sheriff  ^s  deed,  is  the  only  legal 
evidence  of  a  forced  sale.  That  the  defendant  cannot  make 
out  any  title,  by  exhibiting  merely  the  marshaFs  return.  On 
the  other  side,  it  is  contended  that  in  a  suit  by  the  present 
plaintiff  against  his  vendors  in  warranty,  he  had  stated  in 
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petition,  that  the  slave  in  question  had  been  taken  by  the  ^mI^liS^ 
marshal,  and  in  due  course  ofiawsold;  that  this  judicial  ======= 

avowal  precludes  the  plaintiff  in  the  present  suit.     Taking         vs. 

the  confession  in  its  utmost  latitude,  and  it  amounts  to  nothing  '^'^^^*'^* 

more  than  a  declaration  that  the  marshal,  to  satisfy  a-  judg*  « 

ment)  not  against  him  but  ix>  which  he  was  a  stranger,  which 

was  as  to  him,  res  inter  alios  acta^  his  property  had  been 

seized  and  sold.     It  is  not  easy  to  perceive  how  either  the 

act  of  the  marshal,  or  the  admission  of  the  plaintiff,  could 

divest  the  plaintiff  of  his  title.    The  judgment  was  not  against 

him,  nor  was  the  marshal  authorised  to  seize  his  property. 

If  the  marshal's  deed  went  in  evidence,  what  would  it  prove  t 

It  might  serve  the  defendant  as  a  title  on  which  he  might 

perhaps  base  a  plea  of  prescription,  but  surely  it  would  not 

show  the  consent  of  the  plaintiff  to  the  sale*     Nor  does  his 

confession  show  it;  it  simply  shows  a  fact  which  he  thought 

at  the  time  amounted  to  an  eviction,  and  opened  his  recourse 

in  warranty. 

But  it  is  said  that  the  slave  was  sold  to  satisfy  an  out- 
standing mortgage,  in  favor  of  the  heirs  of  Durand.     It  is  a 
sufficient  answer  to  this,  first,  that  if  the  mortgage  existed, 
Joyce  was  a  third  possessor,  and  the  property  could  not  «JLooprapSS 
legally  be  sold,  without  pursuing  the  hypothecary  action;  tUrd   poMowo* 
and,  secondly,  that  in  point  of  fact,  the  mortgage  had  been  be*  ^S^^m 
extinguished  by  the  sale,  in  pursuance  of  a  judgment  of  the  ^^jT^^^^J^ 
Court  of  Probates.     It  has  been  settled  by  this  court,  that 
all  mortgages  created  by  the  deceased,  are  extinguished  hyjj^j^^jjjj^ 
a  probate  sale  of  the  mortgaged  property.  E^'2SiJ£2: 

Under  this  view  of  the  case,  we  should  be  of  opinion  that  SelLT^hyC 
the  plaintiff  would  have  been  entitled  to  recover;  but,  pen- 
dente lite^  the  slave  died  of  the  cholera,  and  the  case  presents 
itself  in  another,  and  rather  novel  aspect.  The  plaintiff 
contends  that  he  is  entitled  to  recover  the  value  of  the  slave, 
and  of  his  services  after  the  inception  of  the  suit,  inasmuch  as 
the  defendant  was  in  bad  faith.  He  relies  as  to  the  value  of 
the  slave,  on  the  229th  article  of  the  Louisiana  Code:  **If  the 
thing  duly  received  is  an  immovable  property,  or  a  corporeal 
morvable^  he  who  has  received  it  is  bound  to  restore  in  kind 
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Emtsm  Dm.  if  it  remain,  or  its  value  if  it  be  destroyed  or  injured  by  hi 
■  fault ;  he  is  even  answerable  for  its  loss  hy  fortuitous  eventi^ 

'm"       t/'Ac  received  it  in  bad  faith  J*^ 
roTDRASDBLA      xhis  afticle  seems  to  us  to  apply  to  cases  In  which  the 

LAUDS.  **^  "^ 

jfgtmfthitthff  possessor  was  from  the  first  a  wrong  doer  and  an  usurper^ 
L^Mmmm  o^,  acting  with  a  knowledge  of  his  want  of  right  It  cannot  be 
to  whteh  thepm!  said  that  the  defendant  participated  in  the  original  trespass* 
*•  flnt  a  wrong  He  receivcd  the  property  from  the  marshal,  and  there  is  no 
irp«r,aetiBff  with  evidence  that  he  knew  of  the  title  of  the  plaintiff*  before  this 

•   kaowladge  of  ^  ^ 


kiswaBtoTKutfa.  guj^  ^as  broueht. 

tba  nid  ^ 


It  eanaot 

iS^Jt^tCSSl      -^  ^^^  ^^^  ^^^^  ^^^  seem  to  have  provided  expressly  for 

cip!]ior!Htrtha  ^  <^^6  ^^  ^^  kind,  we  are  compelled  to  resort  to  first  princi* 

aai  tratpaa'^  ples,  to  natural  law  and  reason*     The  safest  interpretation  of 

UBf     propar^  natural  law,  and  the  best  aids  of  our  reason,  are  those  pro- 

tf.  found  thinkers  whose  works  have  come  down  to  us,  and 

whose  spirit  breathes  throughout  our  civil  jurisprudence;  and 

although  the  ancient  civil  laws  have  no  longer  in  our  tribu* 

nals  the  sanction  of  legislative  aathorit  j,  we  cannot  shut  our 

ejes  to  the  light  thej  shed  along  our  path,  while  following 

the  imperfect  clue  of  a  written  Code. 

The  text  of  the  Roman  Digest,  to  which  we  are  referred 
by  the  plaintiff's  counsel,  establishes  the  general  principle, 
that  after  the  contestaiio  lilis,  all  persons,  although  originally 
bonafdej  become  persons  in  bad  faith.  The  reason  given  by 
Ulpian,  is,  *'  Coepit  enim  scire  rem  ad  $e  non  pertinentem 
possidere  se  is  qui  interpellalur.'*^  This  law  relates  to  a  suit 
for  an  entire  succession,  and  the  edict  of  the  Emperor 
Adrian,  here  commented  upon,  seems  to  have  laid  down  this 
principle,  that  after  judgment  in  his  favor,  the  plaintiff  ought 
to  obtain  all  which  he  would  have  been  entitled  to,  if  the 
succession  had  been  surrendered  to  him  at  the  moment  suit 
was  instituted.  In  commenting  on  this  edict,  in  law  40,  of 
the  same  book,  Paulus  thinks  the  application  of  the  rule 
would  be  too  severe.  For,  says  he,  how  would  it  be  if  after 
the  litis  contestation  some  slaves  had  died,  or  animals  had 
perished?  According  to  the  discourse  of  the  Emperor,  the 
possessor  would  be  responsible  for  their  value,  since  the 
plaintiff,  having  found  them  in  the  succession,  might  have 
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sold  them  if  the  estate  had  heen  eiven  up  at  once  on  his  Eastsiw  Du. 

Afardk,183«. 

demand.     Procalus  thinks  this  would  be  just  as  relates  to  ===== 
effects  or  objects  specifically  demanded^  but  Cassius  thinks        '^l'* 
otherwise.     In  my  opinion,  continues  Paulus,  ProCulus  is 'otobaidbla 

•     1  1  LAHDJB. 

nght  as  relates  to  a  possessor  in  bad  faith,  and  the  opinion  of 
Cassius,  in  relation  to  a  possessor  in  good  faith,  is  equally  well 
founded;  for  a  possessor  in  good  faith  ought  not  to  be  respon- 
sible for  their  mortality,  nor  abandon  the  defence  of  his  rights 
through  the  feai^f  such  an  accident.  Paulus  again,  /.  27, 
t,  Ij  De  rei  vindkatione^  which  is  the  case  before  the  court, 
says,  ^^Quod  si  litis  contestationis  tempore  possedit  cum  autem 
res  judicatur  sine  dolo  malo  amisit  possessionem^  absolvendtta 
est  possessor  J^'*     3  Pothier^s  Pendats^p,  715. 

The  learned  Gregorio  Lopez,  in  commenting  on  the  sixth 
law,  title  fourteen  of  the  sixth  Partida,  which  establishes  the 
general  principle,  in  relation  to  suits  for  an  entire  succession, 
that  the  possessor  in  bad  faith  is  responsable  for  the  destruc- 
tion of  the  effects,  after  the  contestatio  litis  though  not  before, 
but  that  the  possessor  in  good  faith  never  is;  says,  tb»t 
although  after  the  contestatio  litis  all  possessors  ^jtand  on  the 
same  footing,  all  equally  trespassers,  jet  this  principle  relates 
only  to  fruits  recovered  or  to  be  received,  but  that  it  is  oth- 
erwise as  to  the  destruction  of  the  thing,  for  in  that  case 
there  is  a  difference  between  a  possessor  in  bad  faith  verS  eS 
H  principioj  and  one  who  becomes  so  JlctS  or  by  fiction  of 
law,  after  the  contestatio  litis^  that  he  who  was  originally  in 
good  faith,  is  not  liable  for  the  destruction  of  the  thing  with-  j^  ^mmw 
out  his  fraud  or  fault.  This  seems  to  us  a  sensible  and  rea-  Zaji^n^tSSi 
sonable  distinction .    A  possessor  when  informed  by  sui^-,  of  a  the  dMtmetion  or 

the  thinf ,  wfthovt 

better  title,  may  have  just  reasons  for  defending  his  title,  !><«&«»  <»fi«ic. 
with  a  view  to  his  recourse  in  warranty.     It  is  a  right  which 
he  is  not  bound  to  abandon  at  the  first  notice.     We  are, 
therefore,  of  opinion,  that  the  defendant  is  not  liable  for  the 
value  of  the  slave. 

The  remaining  question  is,  whether  the  defendant  ought 
to  be  condemned  to  pay  for  the  services  of  the  slave,  after 
the  institution  of  the  suit,  and  until  he  died?  We  assume  as 
a  principle,  that  the  slave  still  belonged  to  the  plaintifi^ 


286  CASES  IN  THE  SUPREME  COURT 

EjATsmr  Du.  though  possessed  hy  the  defendant.    If  it  had  heen  a  female 

March,  1834.  or  J 

-  slave,  and  she  had  given  birth  to  a  child,  after  the  contegtaHo 

^^w"      '*^'*»  ^®  child  would,  in  our  opiniop,  have  belonged  to  the 

rawTovxTAx..  plaintiff.     The  defendant  had  profited  by  the  labor  of  the 

slave  in  dispute,  up  to  the  time  of  his  death.     On  this  point 

we  have  the  express  authority  of  the  Roman  Digest     UHque 

auiem^  etiam  mortuo  Aomtne,  necessaria  est  senterUia  prcpter 

/radus  et  partus  et  stiptdationem  de  eoictione.     Same  title  L  I69 

and  Gaius  again  in  law  20,  ^  nee  enim  sufftcit,  corpus  ipsum 

resHtui;  sed  opus  est^  quod  habiturus  foret^  si  eo  tempore  quo 

judicium  accipiebatur  restituius  illi  homo  fuisset.^^ 

^  ^  These  authorities,  which  are  in  fact  but  deductions  from 

SSfhSTmd  w^  acknowledged  axioms  of  law,  and  particularly  that  which 

SSSIfT  fm  aS  forbids  one  man  to  enrich  himself  at  the  expense  of  another, 

Sepmn^u^  seems  to  us  fully  to  authorise  the  court  to  decree,  that  the 

defendant  shall  pay  the  value  of  the  sendees  of  the  slave, 

from  the  time  this  suit  was  brought  until  his  deatii.    The 

evidence  shows  that  he  lived  about  six  months  after  the 

inception  of  the  suit,  and  tiiat  his  services  were  wortb  about 

seventy-five  dollars  per  annum* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  of  the  defendant,  the 
sum  of  thirty-five  dollars  with  costs  of  both  courts* 


MARTIN  w.  NEWTON  ET  AL. 

▲PPXAL  FROM  THX  PA&MB  COURT,  FOR  THE  PARISH  AND  CITT  OF  HEW-ORLRAITS. 

b  ettMB  where  the  evidence,  in  any  manner  rapports  tbe  verdict  of  the  jny, 
the  Supreme  Court  will  not  disturb  the  verdict,  as  founded  on  matten  of 
faet,  but  the  cause  will  be  remanded,  when  the  Supreme  Court  eannot 
ndly  concur  in  die  conolosion  «f  fhe  jury. 
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The  petition  avers,  that  the  plaintiff,  in  the  summer  of  £**"««  Du. 
1831,  and  for  some  time  previous  thereto,  she  kept  a  board*  jm  h 

log  house;  that  ia  said  house  she  had  a  great  quantity  of         „^ 
furniture,  belonging  to  her,  such  as  was  necessary  for  such  w"^'**^*^ 
an  establishment,  amounting  in  all  to  about  five  thousand 
five  hundred  dollars. 

That  in  the  latter  part  of  the  summer  of  1831,  she  put  the 
said  furniture,  in  the  hands  of  the  defendants,  with  the  under- 
standing, that  they  were  to  keep  the  same  safely  until  the 
fall  of  that  year  for  her,  when  she  expected  to  resume  keep- 
ing a  boarding  house,  but  previous  to  that  time,  and  during 
her  absence,  the  defendants  had  permitted  the  whole  of  the 
furniture^  to  he  sold  at  private  sale  or  public  auction^  at  a  greai 
sacrijice;  that  which  had  cost  her  five  thousand  five  hundred 
dollars,  having  been  sold  for  only  one  thousand  six  hundred 
and  fifty-five  dollars  and  forty-two  cents* 

The  defendants  pleaded  the  general  denial*  They  aver- 
red that  they  had  advanced  the  plaintiff  large  sums  of 
money,  and  had  at  various  times,  and  to  various  personsy 
given  her  credit  and  become  responsible  for  her  obligationsy 
all  of  which  i^as  purely  gratuitous  on  their  part;  that  the  fur* 
niture  mentioned  in  the  petition,  was  not  put  in  their  bands^ 
as  alleged,  but  was  placed  there  by  Ralph  Wells,  to  whom 
the  same  was  sold  by  petitioner,  who  authorised  Gusta* 
vus  Schmidt,  Esq.,  to  sell  the  same,  either  at  pubUc  or  pri- 
vate sale;  that  said  Schmidt  authorised  and  directed  said 
furniture  to  be  sold;  that  part  of  the  same  was  sold  at 
public  auction,  after  due  fiotice,  and  the  remainder  at  pri- 
vate sale;  that  the  whole  was  sold  to  the  best  advantage,  and 
appropriated  as  directed  by  said  Wells,  to  the  payment  of 
certain  privileged  claims  thereon,  subject  to  which  he  had 
purchased  the  same* 

Jikntgwnery^  a  witness  for  the  plaintiff,  testified  that  his 
claim  of  four  or  five  hundred  dollars,  for  rent  against  tibe 
plaintiff,  was  settled  by  a  note  of  Mr.  Newton,  in  May,  1831. 

GrofU  testified  that  the  furniture  sold  by  J.  Le  Carpantier, 
on  the  39th  September,  1831,  was  that  received  from  the 
plaintiff  by  Mr.  Newton. 
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EArrmir  Dn.      Le  Carpentier,  testified  that  the  sale  alluded  to   by  Mr. 
-  Grant)  had  taken  place  by  the  direction  of  Mr.  Newton. 


MARTw  Q^  Schmidt,  Esq.,  testified  that  Ralph  Wells  requested  wit- 

mwToiraTAL.  ness  to  act  as  his  attorney  to  sell  some  furniture  which  he 
bad  purchased  from  Mrs.  Martin;  that  Wells  stated  it  would 
give  him  no  trouhle,  that  the  furniture  was  at  Grant^s,  and 
that  Grant  and  Newton  would  understand  themselves  ahout 
that  sale.  Witness  thinks  he  never  delivered  an  order  for 
the  sale  of  that  property. 

Welh,  testified  that  the  plaintiff  had  sold  to  him  her  fur- 
niture for  a  full  consideration,  and  he  had  constituted  Mr. 
Schmidt  his  agent  to  sell  it 

The  jury  found  for  the  defendant.    The  plaintiff  appealed. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  remuneration  for  damages,  which 
the  plaintiff  alleges  she  has  sustained  by  upjust  and  illegal 
conduct  of  the  defendants,  in  relation  to  certain  property 
belonging  to  her,  consisting  of  household  furniture,  which 
was  placed  in  their  possession,  or  under  their  control  for  safe 
keeping,  and  which  they  caused  to  be  sold  at  a  great  sacri* 
fice,  without  any  authority  from  her,  afid  to  her  great  damage 
and  injury,  &;c. 

The  cause  was  submitted  to  a  jury  in  the  court  below, 
who  found  a  verdict  for  the  defendants,  and  judgment  being 
rendered  in  pursuance  thereof,  the  plaintiff,  after  an  unsuc- 
cessful attempt  to  obtain  a  new  trial,  took  the  present  appeal. 

The  answer  contains  allegations  of  many  acts  of  benefi- 
cence done  by  the  defendants  to  the  plaintiff,  during  her 
residence  in  the  city,  to  aid  her  in  the  business  of  inn  keeper, 
which  it  seems  was  her  occupation.  They  deny  that  they 
were  ever  her  depositaries  of  the  furniture  set  out  in  the  peti- 
tion, but  that  it  was  placed  in  their  possession,  or  under  their 
control,  by  a  certain  Ralph  Wells,  who  had  purchased  the 
property  from  the  plaintiff,  and  who  empowered  one  Gus- 
tavus  Schmidt,  to  sell  it,  &c.,  under  whose  authority  thej 
allege  that  it  was  sold  for  a  fair  price,  some  at  auction  and 
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some  by  private  sale,   and  the  proceeds  applied  to  the  ^^^^S^!S^^?^ 


payment  of  the  plaintijflfg  debts.    They  further  plead  in 
reconvention,  occ.  ^^ 

The  whole  evidence  of  the  case,  as  it  appears  on  the  record,  "wtob*?  At- 
creates  a  violent  presamption  in  our  minds,  that  the  sale  to 
Wells,  (even  admitting  the  act  by  which  it  is  attempted  to 
be  supported,  was  signed  by  the  plaintiffs  which  does  not 
fully  appear)  was  simulated,  and  that  to  the  knowledge  of 
the  defendants.  If  this  sale  were  simulated,  Mrs.  Martin 
was  not  divested  of  her  right  to  the  property.  We  are 
inclined  to  infer  from  Wells'  entire  testimony,  which  was 
taken,  found  in  his  answers  to  the  direct  and  cross  interroga- 
tories, that  he  never  paid  a  valuable  consideration  for  the 
property,  aud  that  he  was  a  mere  nominal  purchaser,  with  a 
view  to  serve  the  purposes  and  interest  of  the  defendants. 
Our  inference  from  the  testimony  of  this  witness  is  forceably 
corroborated  by  that  of  Schmidt,  his  pretended  agent.  He 
was  informed  by  his  principal,  that  the  business  would  give 
him  no  trouble,  that  Grant  (in  whose  ware  house  the  furni« 
ture  was  stored)  ^nd  Newton  would  understand  themselves 
about  the  sale.  The  witness  on  cross  examination,  stated 
that  he  never  delivered  any  order  for  the  sale  of  the  pro- 
perty, and  has  a  slight  recollection,  that  Mr.  Newton  told 
him  that  the  furniture  had  been  sold,  &c. 

The  verdict  of  the  jury  can  be  fully  justified,  only  in  the  la  etma  wImts 
belief  that  the  entire  interest  of  the  plaintiff  in  the  property,  ""JJ^SirreiS^t 
which  forms  the  basis  of  the  present  action,  was  transfered  aupreme^'^coSt 
to  Wells  by  the  pretended  sale,  and  that  consequently  the  jf  ?SdiS'*'M 
defendants  did  not  illegally  interfere  in  the  disposal  of  it  to  tenTl^fect;"!^ 
her  prejudice.  In  cases  where  the  evidence  does  in  any  remudeS  whan 
manner  support  the  verdict  of  juries,  this  court  is  not  in  the  co.irt  can  otAii- 

ly  concur  in  tha 

habit  of  disturbing  their  decisions,  as  founded  on  matters  of  conciuaiMi  or  the 
fact,  but  it  is  not  unusual  for  us  to  send  a  cause  back  for  a 
new  trial,  before  a  second  jury,  when  we  cannot  fully  concur 
in  the  conclusion  of  the  first.  There  is  something  rather 
mysterious  in  the  present  case,  which  may  possibly  be  eluci- 
dated by  further  testimony  on  a  new  trial,  and  the  verdict  of 
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Eastxrv  Di8.  another  jury,  being  probably   better  calculated  to  soIfc 
:  matters  of  this  nature  than  the  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  the  verdict  of  the 
jury  set  aside,  and  the  cause  remanded  for  a  new  trial.  The 
appellees  to  pay  the  costs  of  this  appeal. 

Worthington,  MCaldf  and  Gratfy  for  plaintiff  and  appellant. 

L*  C*' Duncan^  contrcu 


BLANCHARD  ET  AL.  «t.  STATE  OF  LOUISIANA. 

APPSAL  PBOM  THE  COUBT  OP  THB  SBCOITD  DISTRICT 

The  act  approved  in  March,  1827,  absolutely  prohibits  any  resort  to  the 
property  of  the  sureties  of  the  sheriff,  until  all  that  of  their  principal  in  the 
parish  has  been  exhausted. 


Insolvency  is  not  presumed. 

The  plaintiffs,  sureties  of  Firmin  Blanchard,  sheriff  of 
the  parish  of  Assumption,  obtained  an  injunction  against  a 
treasury  execution,  issued  against  themselves  and  their 
principal. 

The  petition  alleges  the  notice  served  on  them  bj  the 
coroner,  the  seizure  under  the  execution,  and  the  illegality 
of  the  proceedings,  under  an  act  of  the  legislature, 
approved  on  the  15th  March,  1827,  by  which  it  is  pro- 
vided, that  in  future  no  person  to  whom  an  order  of 
execution  by  the  state  treasurer  for  the  collection  of  any 
sums  of  money  due  by  tax  collectors,  in  the  different  par- 
ishes in  the  state,  and  for  which  they  are  in  arrearsi  shall 
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seize  and  sell  the  property  belonging  to  the  security  or  secu-  £*»«»«  Dm. 
rities  of  said  collector,  until  after  having  previously  seized  ===r=ss 
and  discussed   all  the  movable  and   immovable    property  ^^^^^^^ 
belonging  to  the  said  tax  collector,  situated  in  the  parish  in     "atb  or 
which  each  of  them  shall  have  his  domicil. 

That  said  Flrmin  Blanchard  possessed  at  the  time  of 
the  notice,  and  now  possesses,  considerable  movable  and 
immovable  property  in  the  parish  of  Assumption,  the  place 
of  his  domicil;  which  property  it  was  the  duty  of  the  coroner 
to  have  seized  and  discussed,  before  making  seizure  on  that 
of  the  plaintiffs. 

The  district  attorney,  on  behalf  of  the  state,  moves  to 
dissolve  the  injunction,  because  the  plaintiffs  in  injunction 
have  not  pointed  out  any  property  of  Firmin  Blanchard  to  be 
discussed,  and  have  not  furnished  or  tendered  any  sum  to 
have  the  discussion  carried  into  effect. 

The  judge  a  quo  dissolved  the  injunction.  He  considered 
that  the  right  of  discusiion  conferred  on  the  surety  by  the  act 
of  1817,  referred  to  a  judicial  discussion  of  property  within 
the  parish. 

The  plaintiffs  appealed. 

Mcholls^  for  plaintiffs  and  appellants,  contended  that: 

1.  Previously  to  the  act  of  the  legislature,  approved 
March  15,  1827,  securities  of  public  officers,  were  securities 
nominally,  only.  They  could  not  invoke  the  provisions  of 
the  Civil  Code  for  their  protection;  they  were  not  entitled 
for  the  benefit  of  discussion,  nor  to  any  of  the  privileges 
accorded  to  securities. 

2.  By  the  act  of  the  legislature,  approved  march  15, 
18379  all  persons  are  prohibited  from  seizing  or  selling  the 
property  of  securities,  until  after  having  previously  seized 
and  discussed  all  the  movable  and  immovable  property 
belonging  to  the  collector. 

3.  The  first  act  of  the  coroner,  viz:  the  seizure^  being 
illegal,  all  subsequent  proceedings  were  tainted  with  the 
same  vice.    Jtfor*  Digest^  vol*  2,  p.  348. 
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)•  The  securities,  if  required  bj  law,  to  point  out  the 
:  property  which  is  perfectly  obtained,  and  no  other  opportu- 
nity of  8o  doing,  as  the  first  and  only  notice  they  received, 
was  the  notice  of  the  seizure  made  on  themselves. 

Seghersj  for  defendant  and  appellee,  contended  that: 

L  The  general  averment  in  plaintiflPs  petition,  that  their 
principal  debtor  was  possessed  of  some  property,  real  and 
personal,  is  quite  insufficient  The  averment  ought  to  have 
been  special,  and  to  have  stated  of  what  his  property  con* 
sisted*  This  special  averment  is  the  gist  of  the  actiwij  since 
securities  cannot  claim  the  benefit  of  the  law,  unless  they 
point  out  the  property  owned  in  the  parish  by  their  principal. 
Every  circumstance  which  is  proper  to  be  known,  ought  to  be 
stated  in  the  petition;  and  a  party  will  not  be  permitted  to 
avail  himself  of  what  he  did  not  allege,  or  at  least,  of  what 
he  did  not  allege  in  such  a  manner  as  to  put  the  defendant  on 
bis  guard,  and  let  him  know  on  what  matter  he  is  to  come 
prepared  with  his  rebutting  evidence*  The  judge  a  quoj 
therefore,  should  not  have  granted  the  injunction,  and  was 
right  in  dissolving  it,  so  much  the  more  so  as  an  injunction  is 
an  extraordinary  remedy,  and  ought  not  to  be  allowed,  except 
upon  a  sufficient  affidavit,  not  on  a  vague  and  loose  statement. 
In  an  ex  parte  proceedings  every  thing  should,  prima  facie^  be 
full  and  satisfactory*  Otherwise,  how  could  the  judge  form 
an  opinion  whether  it  be  a  case  for  an  injunction?  and 
besides,  it  would  be  the  means  of  granting  injunctions 
Improvidently,  and  in  open  contradiction  with  the  views  of 
the  legislature  on  this  subject,  as  is  well  known  to  the  court, 
that  our  legislature,  in  several  successive  enactments,  have 
submitted  the  sureties  as  well  as  the  principal  debtor,  to  the 
penalty  of  ten  and  even  twenty  per  cent*  damages,  in  case  an 
injunction  be  dissolved,  as  having  been  improvidently 
issued. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  obtained  an  injunction  to  stay  proceedings 
on  a  seizure  of  their  property,  on  an  execution  of  the  tnttf 
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sarer  of  the  state*  for  arrearages  due  by  a  sheriff*,  whflse  Eastern  Dis. 
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sureties  they  are,  suggesting  that  the  notice  served  on  them, 
and  the  seizure  of  their  property,  was  illegal  and  void;  the 
act  approved  on  the  first  of  March,  1827,  providing  that  no 
person  to  whom  an  execution  issued  bj  the  state  treasurer, 
for  the  collection  of  any  money  due  to  the  state,  by  collec- 
tion of  taxes  in  the  different  parishes,  shall  seize  and  sell  the 
property  of  any  surety  or  sureties  of  such  collector,  until 
after  having  previously  seized  and  discussed  all  the  move. 
able  and  immovable  property  of  such  collectors,  situated  in 
the  parish  in  which  each  of  them  shall  have  his  fixed  domi- 
cil.  The  petition  avers  that  their  principal  had  movable 
and  immovable  property  in  his  parish,  at  the  time  of  the 
seizure  of  their  own,  and  still  continues  to  possess  such 
property. 

The  district  attorney  demanded  the  dissolution  of  the 
injunction,  on  the  ground  that  the  petitioners  had  neither 
pointed  out  any  property  of  their  principal,  or  mnde  a  tender 
of  money  to  defray  the  expenses  of  a  discussion. 

The  injunction  was  dissolved,  and  the  petitioners  appealed. 

Their  counsel  has  contended,  that  before  the  act  of  1827, 
sureties  of  collectors  could  not  be  entitled  to  the  plea  of  dis- 
cussion, nor  any  benefit  held  out  by  law  to  ordinary  sureties, 
being  bound  jointly  and  severally  with  their  principals. 
Their  situation  is  improved  by  the  act,  and  they  are  placed 
even  on  a  more  favorable  footing  than  ordinary  sureties. 
No  part  of  their  property  is  to  be  touched,  till  every  part  of 
that  of  their  principal  in  the  parish  has  been  seized  and  dis- 
cussed. Any  seizure  of  their  property,  before  that  of  their 
principal  in  the  parish  was  seized  and  discussed,  was  an  ille- 
gal act  against  which  they  had  a  right  to  pray  for  the  inteiv 
ference  of  the  court* 

It  has  appeared  to  us  the  defence  of  the  district  attorney,  edinMardMear, 

'^'^  •'     abaolately  prohi- 

restson  the  assumption  of  the  proposition,  that  the  ^ct  of  t»^«>j7re«ort  to 
1827,  places  the  securites  of  collectors,  simply  on  the  same  SSriSrwui'lili 
fboting  of  ordinary  stttcties,  by  allowing  them  to  saspend  ?3\;^^*p2i 
proceedings  agalast  their  property,  on  a  tender  «f  money  to  Jjf  *»««*«™«^ 
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;  ■       '      =  counsel  of  the  appellant,  that  the  act  of  1827,  absolutely 
c'^H^^g      prohibits  any  resort  to  their  property,  till  after  all  that  of  the 

WIDOW  BTAL8.  pnncipal  in  the  parish  has  been  exhausted. 

F.  BLANCHARD       It  bas  however  been  lastly  contended,  on  the  part  of  the 
THR^sTATE,    state,  that  the  injunction  was  correctly  dissolved,  on  account 

UTBRTBROR.  ^f  ^he  iusufficieucy  of  the  petition,  which  alleges  vaguely  the 
existence  of  property  of  the  principal  in  the  parish,  without 
specifying  any  distinct  object  of  it,  so  as  to  enable  the  state 
to  disprove  the  averment.  The  petitioners  have  expressly 
brought  this  case  within  the  words  of  the  act  of  1827. 
DMiToicy  ii  Insolvency  is  not  presumed,  especially  in  so  responsible 
an  officer  as  the  sheriff.  The  coronor  was  bound  to  look 
first  for  the  property  of  the  principal;  this  is  not  pretended 
to  have  been  done.  The  existence  of  property  is  sworn  to, 
and  we  look  in  vain  in  the  record  for  any  circumstance,  from 
which  it  might  be  inferred,  that  the  interposition  of  the  court 
was  improperly  resorted  to. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  the  injunction  reinstated,  and  the  case  remanded 
for  further  proceedings. 


P.  BLANCHARD'S  WIDOW  ET  ALS.  ra.  F.  BLANCHARD  ET  AL. ; 

THE  STATE,  INTERVENOR. 

ArtMAJL  FROH  THB  COURT  OF  PROBATX9  FOR  THE  PARISH  OF  AMUMPTIOV. 

Tbe  administration  of  an  estate  creates  no  legal  mortgage  on  the  property 
of  the  administrator.  He  b  entrusted  with  the  admtnistimtlon  on  the 
credit  of  his  sureties. 
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A  sale  of  mortgaged  property  bj  the  sheriff  under  execution ,  does  Jipt  Eastirh  Dm. 

.  ^    ,  Mmrrk,  1884. 

extinguish  the  legal  mortgage ;  a  fortiarif  the  levying  of  an  attachment  =r=s==^s 

on  It  cannot.  '•  ^^^' 

chard's 

widow  st  als. 

VS. 

The  district  attorney  for  the  second  judicial  district  of  this  '•  "i-AiicHAaD 
Btate,  filed  on  the  4th  April,  1833,  a  motion  wherein  he  the  statb, 
informed  the  court  that  certain  property  of  the  defendants^ 
seized  hy  the  coroner  on  a  writ  of  fieri  facias^  issued  in  this 
case,  is  the  only  property  known,  belonging  to  them. 
That  the  property  so  seized,  is  subject  to  a  legal  mort- 
gage in  favor  of  the  state,  for  the  amount  of  the  col- 
lection  bond  for  the  state  taxes,  executed  by  one  of  the 
defendants  in  1831,  in  his  capacity  as  collector  of  said  taxes, 
for  the  year  1830;  that  an  execution  has  been  issued  by  the 
state  treasurer  against  said  defendant  and  his  securities,  to 
enforce  the  payment  of  the  sum  of  three  thousand  three 
hundred  and  eighty-three  dollars  and  fifteen  cents,  for  the 
taxes  of  1830.  That  said  execution  is  now  in  the  hands  of 
said  coroner,  who  has  levied  on  the  same  property  attached 
and  seized  by  him  in  this  case,  at  the  suit  of  the  said  widow 
and  heirs  of  Pierre  Blanchard,  against  the  said  defendant. 

The  plaintiffs  were  ruled  to  show  cause  why  the  coroner 
should  not  bring  into  court  the  proceeds  of  the  property  by 
him  seized,  after  the  sale  thereof,  and  pay  from  said  proceeds 
into  the  treasury  the  said  amount  of  taxes,  and  the  balance 
into  the  hands  of  the  plaintifis. 

The  plaintiffs'  answer  to  the  rule  that  the  state  ought  not  to 
be  paid  in  preference  to  the  claims  of  the  plaintiffs.  1 .  Because 
there  exists  a  legal  mortgage  in  favor  of  the  plaintiffs,  on  all 
the  property  of  the  defendant,  as  administrator  of  the  estate 
of  Pierre  Blanchard,  deceased,  for  the  sum  of  thirty-two 
thousand  five  hundred  dollars,  since  the  32d  of  September, 
1827;  that  this  mortgage,  being  of  elder  date,  must  be  paid 
in  preference  to  the  state's  mortgage.  2.  That  as  the  pro- 
perty was  seized  by  the  coroner,  on  the  14th  of  March,  1833, 
at  the  suit  of  the  plaintiffs,  there  exists  a  lien  on  the  same  in 
preference  to  all  other  creditors. 

The  coroner  testified  that  he  knew  of  no  other  property 
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the  plaiDtifis  against  the  defendant;  that  be  holds  in  this 
cHARD^s      ^^^'  ^  ^^^^  otji.fcuj  and  an  execution  against  the  defendant, 
WIDOW  IT  ALt.  issued  by  the  state  treasurer,  to  enforce  the  payment  of  the 
r.  BLAMCRARo  statc  tdxes;  that  to  satisfy  the  writ  in  both  cafes,  he  levied 
TBR  STATB,   upon  said  property,  and  has  advertised  the  same  for  sale,  and 
uTBRTBvoB*  gjjj^jj  j^qJ J  ^^  procceds  after  said  sale,  as  he  may  be  direct- 
ed   by  the  court*     The    district    attorney  introduced    as 
evidence,  a   certificate  of  mortgage,  showing    the  record- 
ing of  the  bond  of  the  sheriff  and  bis  securities,  for  the 
collection  of  the  state  taxes  for  1830,  and  executed  on  the 
-  21st  of  February,  1831. 

The  motion  was  overruled,  with  costs  against  the  state^ 
and  the  coroner  ordered  to  pay  to  the  plaintiffs  the  proceeds 
of  the  sale,  to  be  made  by  him  on  the  property  seized. 
The  state  appealed. 

Seghers  for  intervenor  and  appellant,  contended  that: 

1.  The  state  cannot  be  decreed  to  pay  costs.  No  money 
shall  be  drawn  from  the  treasury,  but  in  pursuance  of  appro- 
priations made  by  law.  State  Conslitviion^  art*  6.  Martinis 
Digest^  vol.  if  p.  112.  The  judgment  of  the  inferior  court 
ought,  therefore,  to  be  reversed. 

2.  According  to  the  Louisiana  Code,  article  3280,  no 
legal  mortgage  shall  exist,  except  in  the  coses  determined  by 
said  code.  But  a  legal  mortgage  was  afterwards  granted  to 
the  state  on  the  property  of  sheriffs  and  collectors  of  taxes, 
by  sec.  10,  p.  78,  of  the  acts  of  1830.  No  such  mortgage 
exists  on  the  property  of  an  administrator  of  an  estate, 
either  by  the  Louisiana  Code,  or  by  any  subsequent  law. 
The  judge  a  quo^  therefore,  erred  in  deciding  the  case  in 
favor  of  the  widow  and  heirs  of  Pierre  Blanchard,  inas- 
much as  an  ordinary/  creditor  cannot,  by  the  mere  act  of 
seizure,  acquire  a  preference  over  a  mortgage  creditor,  whose 
mortgage  is  anterior  to  the  seizure. 

Crazier^  for  plaintiffs  and  appellees. 
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BuLLARB,  J.,  delivered  the  opinion  of  the  court.  '^J"?" ,«£"* 

The  plaintiffs  ha%nng  recovered  a  judgment  in  the  Court     'haii^^i 
of  Probates,  against  F.  Blahchard,  on  his  bond  as  adminis-  "^'©owetau, 
trator  of  their  ancestor,  caused  an  execution  to  be  levied  on  f.blarobabb 
a  plantation  and  slaves,  and  other  property  of  the  defendant,   ram  statb, 
which  had  at  the  inception  of  the  suit  been  attached,  the 
defendant  being  represented  as  an  absconding  debtor.     The 
administration  bond  was  given  in  1827* 

After  this  Jieri  facias  had  been  levied,  an  ^execution  issued 
by  the  state  treasurer,  against  the  same  defendant,  as  collec- 
tor of  state  taxes  for  the  year  1830,  and  against  his  sureties, 
came  into  the  hands  of  the  coroner,  who  levied  on  the  same 
property.  The  defendant's  bond,  as  collector,  bears  date  in 
1831^  and  is  certified  to  be  duly  recorded  in  the  office  of  the 
parish  judge. 

At  this  stage  of  the  proceedings  the  district  attorney,  on 
the  part  of  the  state,  obtained  a  rule  oh  the  plaintiffs,  to  show 
cause  why  the  coroner  should  not  bring  into  court  the  pro- 
ceeds of  the  property  seized,  after  he  should  have  sold  the 
flame,  and  why  they  should  not  be  distributed,  as  follows: 

First,  To  the  state  the  amount  due  for  taxes  with  costs, 
and  the  b<'ilance,  if  any,  to  the  plaintiffi,  in  satisfaction  of 
their  judgment. 

This  proceeding  is  based  on  an  allegation,  that  the  pro- 
perty seized  is  the  only  property  of  the  defendant,  in  virtue 
of  articles  301  and  722,  of  the  Code  of  Practice. 

In  answer  to  the  rule,  the  plaintiffs  denying  that  the  state 
has  a  legal  mortgage,  contend. 

First,  That  there  exists  a  legal  mortgage  on  the  property 
of  the  defendant,  as  administrator  of  the  estate  of  Pierre 
Blanchi'ird,  for  the  sum  of  thirty-two  thousand  five  hundred 
dollars.  Since  the  ^d  day  of  September,  1827,  the  date  of 
his  bond,  which  was  duly  recorded,  and  is  of  a  date  prior  to 
tiiat  in  favor  of  the  state,  as  collector  of  taxes. 

Second,  That  the  property  seized   and  levied  on,  wnB 

attached  at  the  suit  of  those  creditors,  on  the  14th  March, 

1833,  and  thereby  a  lien  was  created  on  said  property  in 
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,  ',   creditors,  and  over  the  state.     The  Probate  Court  discharge 

F.  BI.A5.      ^^  ^j^^  j.y|^  ^^  ^^^  ^^^  ^f  jjjg  g^gj.^^  being  of  opinion  that  the 

vUARD  8 

WIDOW  «TAt8.  administrator's  bond  being  of  prior  date,  to  that  given  by  the 
r.Bi^AiicBARD  defendant,  as  collector  of  tax-s,  ought  to  have  the  prefer- 
THB^sTATB,    cucc,  and  that  the  seizure  under  the  attachment  gave  the 
niTSRTKNOR.«  plaintiffs  a  lien  on  the  property  attached,  which  ought  to  be 
preferred  to  the  claim  of  Ihe  state.     The  coroner  was  order- 
ed to  pay  over  the  whole  proceeds  of  the  sale  to  the  plaintifls^ 
and  the  state  appealed. 

By  the  act  of  1830,  it  is  declared  that  the  state  shall  have 
a  legal  mortgage  on  the  lands,  slaves  and  real  estate,  of  she- 
riffi  and  collectors  of  taxes,  to  secure  the  due  performance 
of  their  official  duties.     Acts  of  1830^  p.  78,  sec.  10. 

Article  3280  of  the  Louisiana  Code^  declares  that  no  legal 
mortgage  shall  e3dst,  except  in  the  cases  determined  by  the 
Code.     Among  the  cases  enumerated,  in  which  such  mort- 
gages is  declared  to  exist,  that  of  administrators  of  estates  is 
^    ,  . .       not  to  be  found.     It  is  clear,  therefore,  that  no  lesral  mort- 
Jjj^  ^?i*S  S^S^  existed  on  the  property  of  the  defendant  in  favor  of  the 
praiwST  Jf  th?  plaintiff,  in  virtue   of  his   administration  bond.     He  was 
to  MS!StS*'iith  entrusted  with  the  administration  on  the  credit  of  his  sure- 
ttoii«oathe°cn!dit  tics,  and  the  prior  date  of  the  bond  does  not  give  the  heirs  a 
preference  over  the  state,  whose  claim,  though  subsequent, 
is  secured  by  a  legal  mortgage.     The  only  question  then  is, 
whether  the  levying  of  an  attachment  on  mortgaged  pro- 
perty, gives  to  an  ordinary  creditor  a  preference  over  the 
mortgagee?  Such  a  doctrine  would  place  the  rights  of  hypo- 
thecary creditors  at  the  mercy  of  every  debtor,  who  might 
think  proper  to  abscond,  or  to  evade  the  service  of  legal  pro- 
med^propw?^  cess.     It  would  iu  effect  be  permitting  the  mortgagor,  by  bis 
dJr****  ™puiJoni  own  act,  to  defeat  a  legal  mortgage,  and  to  give  a  preference 
gvi8h°^«^^ai  to  ordinary  creditors.     Even  a  sale  by  the  sheriff,  under 
Hm?^^i!rySi  executiou  would  not  extinguish  the  legal  mortgage,  still  less 

•f  SB  ■ttachnMDt 

MitMBiMc.       the  levying  of  an  attachment.     We  are  of  opinion  that  the 
court  erred  in  discharging  the  rule. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  by  tbe 
court,  that  the  judgment  of  the  Court  of  Prot^ates,  be  avoided 
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aiiid  reversed,  that  the  rule  be  reinstated  and  made  absolute,  Eistxrn  Dn. 
that  the  coroner  be  ordered  to  pay  out  of  the  proceeds  of  the     ^^*^*»  ^^^j^ 
real  estate  and  slaves,  to  the  state  treasurer,  the  amount  of      "o^w^ir 
the  execution  in  his  hands  with  interests  and  costs;  to  pay     brandoit. 
OFer  to  the  plaintiffs  the  balance,  if  any,  of  the  proceeds  of 
the  land  and  >  laves,  together  with  the  whole  of  the  proceeds 
of  the  movables,  and  that  the  plain tifis  and  appellees  pay 
the  costs  of  both  courts. 


MOONEY  v$.  BRANDON. 

APPKAL   PKOM  THE   COURT  OP  TBX  PlIUT   DISTRICT. 

This  case  presents  a  question  of  fact  only. 

This  was  a  petitory  action,  brought  in  1832,  to  recover 
twelve  town  lots,  situated  in  the  town  of  M^Donough,  in  the 
parish  of  Jefferson,  and  one  thousand  dollars  as  damages  for 
the  detention  of  possession. 

The  plaintiff's  title  was  denied,  and  the  general  issue 
pleaded. 

Title  was  set  up  under  a  deed  of  the  state  treasurer,  pur- 
porting to  convey  to  the  plaintiff  ^  all  the  right,  title,  interest 
and  claim  which  Moses  Duffy  had''  at  or  subsequent  to  the 
Ist  of  December,  1825.  The  introduction  of  this  deed  was 
Imposed  by  the  defendant,  because  no  identity  of  the  lots 
therein  mentioned  and  those  claimed  was  shown ;  but  the 
judge  a  quo  admitted  it,  and  allowed  the  plaintiff  to  establish 
the  identity  by  other  proof. 

The  plaintiff  produced  the  assessment  roll  for  1825,  of 
the  parish  of  Jefferson,  on  which  Moses  Dufiy  was  placed 
as  the  owner  of  twelve  town  lots,  in  the  said  town;  and  the 
Hflt  of  the  non-residents  of  that  parish  for  that  year,  also, 
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^•SusS**  containing  the  name  of  Moses  Dufiy  as  the  owner  of  twelve 

^■m  LI  ■■    ■  town  lots  in  the  same  town,  and  the  amount  of  the  tax  upon 

MO05CT  1  i»        ,1 

ey.  them  for  that  year. 

Biu^rnoir.  »j.j^g  gj^j^  Ijy  ^j^g  treasurer  took  place  after  the  lots  in 

question  had  been  duly  advertised,  in  1828,  for  state  taxes, 
due  upon  the  lots  claimed  in  1825,  and  by  virtue  of  the 
second  section  of  an  act  entitled  ^^An  act  supplementary  to 
the  several  acts  relative  to  the  revenue,  approved  March 
20th,  1818." 

The  defendant  offered  to  pay  the  plaintiff  the  amount, 
eleven  dollars,  paid  by  the  latter  at  the  sale,  but  the  defend* 
ant  did  not  admit  that  the  plaintiff  had  purchased  the  lots 
of  which  he  was  in  possession. 

The  defendant  had  erected  two  small  frame  buildings  on 
some  lots,  which  he  admitted  to  the  witness,  had  belonged  to 
the  late  Moses  Duffy,  who  had  purchased  twelve  town  lots  in 
the  said  town.  Duily  had  died  before  the  sale,  as  witness 
believed,  in  Texas,  and  his  widow,  now  defendant's  wife, 
lived  in  the  state  of  Mississippi. 

Judgment  was  rendered  for  the  defendant,  the  judge 
a  quo  being  of  opinion  that  the  plaintiff  had  failed  to  show 
title  in  Moses  Dufiy,  and  that  that  was  indispensably  requi* 
site  to  entitle  the  plaintiff  to  a  judgment  in  his  favor. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  recovery  of  twelve 
lots  of  ground  in  the  possession  of  the  defendant  is  sought, 
under  an  adjudication  for  taxes  in  arrear.  The  general 
iatue  was  pleaded,  and  there  was  judgment  for  the  defendant; 
the  plaintiff  appealed,  after  an  unsuccessful  effort  to  obtain 
a  new  trial. 

The  record  shows  that  the  plaintiff  introduced  in  evidence 
the  assessment  roll,  in  which  the  defaulting  taxable  waa 
charged  with  the  tax,  and  the  list  of  non  resident  ownors, 
containing  his  name;  finally  the  deed  of  sale  of  the  troaiarer 
of  the  state:  publication  was  proved,  &c. 
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▲NDKRSOtf 

ET  AL. 

VS, 

STXPBXlll. 


The  defence  set  up  below  was  that  the  plaintiff  had  not  Eastern  Dm. 

1  111  «  SUl^Chy  \o3mm 

purchased  the  lots  in  the  possession  of  the  defendant.  ,, 

In  this  court  the  counsel  of  the  plaintiff  has  relied  on  the 

following  points. 

L  That  the  defendant  admitted    at  the  trial    that  the 

defaulting  taxable  had  a  legal  title  to  the  premises. 

II.  That  this  was  proved  by  the  testimony  of  the  witnesses 
of  the  parties. 

III.  That  parol  evidence  having  been  given  without  any 
objection,  written  evidence  was  unnecessary. 

The  case  presents  no  question  of  law,  and  the  only  ques- 
tion is  whether  such  admission  was  made,  and  such  evidence 
given.  A  close  examinat  on  of  the  record  has  led  us  to  the 
conclusion  that  the  first  judge  did  not  err  in  considering  that 
there  was  no  admission  nor  evidence  of  the  defaulter's  title 
to  the  lots  possessed  by  the  defendants. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgement  of  the  District  Court  be  avoided,  reversed,  and 
annulled;  and  that  there  be  judgment  in  favor  of  the  appel- 
lant, as  in  a  case  of  non-suit;  the  said  appellant  paying  the 
'  cost  in  this  court. 


/ 


Preston^  for  plaintiff  and  appellant. 

McCcdth  and  Gray^  for  defendant  and  appellee* 


ANDERSON  ET  AL.  ««.  STEPHENS. 


APPXAL  FROM  THX  COITRT  OF  THE  SECOND  DISTRICT. 


Tbe  elttrii's  oeitificale  that  the  record  contains  a  fall  transcript  of  all  tha 
plaaiiingi,  proceadings,  doQ]mants»  aad  evidence  on  file  in  the  caae»  does 
Ml  aoliMwlBe  tho  conelusiQa  that  «U  the  evidenca  addacadwatpatoa 
He  aad  is  therefore  insufficient 
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Eastkrv  Dm. 

MitreM,  1R34. 

ANDERSON 
ET  AL. 

STXPHSIIS. 


The  plaintiffs  claimed  of  the  defendant  one  thousand  five 
hundred  dollars,  the  amount  of  one  instalment  of  the  pur- 
chase money  of  the  sale  by  the  plain tifis  to  the  defendant, 
of  a  tract  of  land  in  the  parish  ot  Lafourche. 

The  defendant  pleaded  the  general  issue,  to  which  he 
added  several  special  pleas. 

Judgment  was  rendered  in  favor  of  Anderson  for  two 
hundred  and  three  dollars  and  fifty-three  cents,  and  in  favor 
of  his  co-plaintiff  for  seven  hundred  and  twenty-six  dollars 
and  fifty  cents.     The  defendant  appealed. 

The  clerk  of  the  court  certified  the  record  as  follows. 

^^I  the  subscribing  clerk  of  the  second  judicial  District 
Court,  sitting  in  and  for  the  interior  parish  of  Lafourche, 
certify  the  foregoing  a  true  transcript  of  all  the  pleadings, 
proceedings,  documents,  and  evidence  on  file,  and  of  all  the 
orders  on  record  in  the  said  court  in  the  case,"  &c. 

The  appellant  filed  the  transcript  in  November  and  his 
points  in  January  following. 


Wheeler  and  Taylor  for  plaintiffs  and  appellees. 


L  By  the  stipulation  of  the  act  of  sale,  Stephens  had  a 
right  to  part  from  the  two  first  payments  of  two  thousand 
dollars  each  for  one  year  after  they  became  respectively 
due,  if  his  crops  were  not  sufficient  to  pay  after  deducting 
expenses.  There  was  no  testimony  adduced  to  establish 
the  occurrence  of  the  event  on  which  the  right  to  part  from 
depended.  But  if  that  had  been  proved,  it  would  not  have 
afiected  the  obligations  to  pay,  for  more  than  one  year  had 
elapsed  before  suit  was  brought  after  the  instalment  fell 
due.     Civil  Code,  2036. 

3.  The  plaintiffs  cannot  be  delayed  by  the  mere  sugges- 
t,ons  of  defect  of  title  contained  in  defendant's  answer. 
Stephens  must  pay  the  price,  because  if  even  the  title  to  the 
land  sold  was  defective,  he  had  not  brought  himself  within 
the  rule  since  he  does  not  allege  that  he  haa  just  reason  to 
fear  he  will  be  disquieted.  FauUe  vs.  fVoolbndge^  Louisiana 
Reports,  2, 99.     Civil  Code,  2535. 
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3.  No  deficiency  in  the  quantity  of  the  land  sold  is  shown. 
If  tlierc  bad  been  a  deficiency,  Stephens  would  not  be 
entitled  to  a  diminution  of  price,  for  it  was  sold  from  boun- 
dary to  boundary  for  a  round  sum.     Civil  Code,  3468,  2471. 

4.  The  death  of  Anderson  is  not  proved,  but  if  it  was  it 
would  produce  no  effect  on  the  proceedings.  Mrs.  Anderson 
renounced  her  mortgage,  and  so  did  Mr.  Nettleton.  Code 
of  Prcutice,  art.  21. 

5.  There  are  no  grounds  for  an  appeal,  and  there  is 
nothing  on  record  by  which  the  correctness  of  ihe  decision 
of  the  tribunal  of  the  first  instance  can  be  examined,  since 
the  record  is  not  certified  according  to  law;  there  is  no 
statement  of  facts,  bill  of  exceptions  to  tho  opinion  of  the 
judge,  or  special  verdict,  nor  a  judgment  of  error;  and  the 
judgment  of  the  inferior  court  must  be  affirmed  with  dama. 
ges.  Code  of  Practice,  arts.  536,  897.  J^Ticholh  vs.  Petaguin 
7  JV.  S.,  608.     Pugh  vs.  Erwin,  6  JV.  S.,  159. 

JVicAo/&,  for  defendant  and  appellant,  contended  that: 

1.  The  court  a  quo  erred  in  refusing  to  make  the  widow 
and  heirs  of  Anderson  parties  to  the  suit. 

2.  The  plaintiffs  could  not  recover  without  having  made  a 
previous  tender  of  release,  nor  were  they  at  any  time  in  a 
capacity  to  make  said  release. 

3.  The  court  erred  in  refusing  to  order  a  survey. 

Mathews,  J.,  delivered  the  opinion  of  the  court,  which 
was  the  same  as  in  the  case  of  J^Teltlelon  vs.  Stevens,  ante,  165. 

This  appeal  must  be  dismissed  at  the  appellant's  costs. 
The  certificate  of  the  clerk  states  that  the  record  contains  a 
full  transcript  of  all  the  pleadings,  proceedings,  documents, 
and  evidence  on  file  in  the  case.  There  is  no  statement  o{ 
facts,  bill  of  exceptions,  or  special  verdict;  aud  the  appellant 
has  suffered  the  period  fixed  by  law  to  pass,  without  any 
assignment  of  errors  apparent  on  the  face  of  the  record. 

Nothing  authorises  the  conclusion,  that  all  the  evidence 
adduced  was  put  on  file. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  this 
appeal  be  dismissed  ^ith  costs. 


Eastbrh  Dm. 
Afore*.  1834. 

▲WDBRMir 
KT  AL. 

ITSrHKIIB. 


Tbaderk't^ 
tillesui  that  iht 
record  ooataima 
All!  tranaeripC  of 
tXi  the   procred- 

lOgB,    dOCOIIMBtVy 
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jCtrdhttflM.  BENSON  ET  AL.  o«.  ALUSON. 


BXWSOII  ST  AL.  AFFXAL  FROM  THK   COURT  OF  THX  FIRST  JUDICIAL  DISTRICT. 

ALLiaoir.  1^  ^^  action  for  work  and  labor  performed  under  a  contract,  the  pfalntHF 
reciting  in  hit  petition  an  order  or  draf^,  not  negotiable,  drawn  in  his  favor 
by  the  defendant  on  a  third  person,  and  the  defendant  denying  dne  diligence 
in  the  presentation  of  the  draft,  and  claiming  a  discharge  on  that  ground: 
ktid  that  the  draft  was  not  to  be  considered  as  a  eommeroial  bill  of 
exchange,  but  was  merely  an  indication  of  a  settlement  between  the  parties, 
showing  the  amount  really  due  on  the  contract,  send  for  this  purpose  it  was 
admissible  in  evidence. 

The  petition  avers  that  the  plaintiiTs,  haviog  completed  a 
contract  for  wi>rk,  made  between  them  and  John  AUi- 
90n^  received  on  a  settlement  with  him,  an  order  or  draft, 
dated  Ist  August,  1833,  drawn  by  said  Allison,  on  J.  D. 
Baldwin,  in  favor  of  the  plaiutififs,  for  the  sum  of  four  hun- 
dred and  eighty-five  dollars  and  fifty-five  cents,  payable  at 
sight;  that  the  said  draft  was  presented  to  the  drawer,  who 
refused  payment  of  the  same,  and  that  the  draft  was  thereupon 
protested  for  non-payment. 

To  these  allegations  the  defendant  answers,  that  he 
acknowledges  his  signature  to  the  draft  sued  on,  but 
denied  that  he  is  liable  to  pay  the  same,  for  want  of  due  dili- 
gence on  the  part  of  the  plaintifis  and  drawees,  in  the  pre- 
sentation for  acceptance  and  payment,  and  in  the  protest  of 
the  draft,  and  also  for  want  of  due  notice  of  its  dishonor; 
which  notice,  as  well  as  all  other  allegations  of  the  petition, 
be  denies* 

In  case  the  court  should  decree,  that  the  payees  of  said  draft 
have  been  guiltly  of  no  laches  in  the  promises,  then  he  pleads 
ijQL  payment  a  sum  of  one  hundred  dollars,  paid  by  him  to 
tbem  ojQ  account  of  work  done  upon  the  upper  market. 

The  draft  in  question  was  written  in  the  following  words: 

^Mr.  J.  D.  Baldwin,  please  pay  to  Messrs.  Benson  and 
Elleby,  four  hundred  and  eighty-five  dollars  and  fiftg^ye 
cents,  and  charge  the  same  to  my  account* 

signed,  ^^  John  Allison. 

<«New  Orleans,  Ist  August,  1833." 
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The  protest  was  dated  on  the  30th  of  September,  1833,  IRumm^Dn. 
and  the  notary  public  certified  that  not  knowing  where  to  ssBsJs=m 
find  the  drawer,  he  had  notified  hirn  of  the  protest,  by  a  let-  ■■"•®^«»^' 
ter  addres^d  to  him,  and  deposited  on  the  same  day  in  the 
post  office  of  New-Orleans. 

J.  Z>.  BaUwirij  testified  for  the  plaintiffs,  that  he  had  refus- 
ed to  pay  the  draft,  because  he  was  not  bound  by  his  con- 
tract with  the  defendant,  to  do  so.  The  witness  had 
funds  in  his  hands  belonging  to  defendant,  at  the  time  of 
presentment. 

HeadingUm  testified  that  at  the  request  of  the  plaintiffi  he 
measured  the  work  performed  by  the  plaintiffs,  on  the 
market,  in  faubourg  St.  Mary.  After  the  measurement 
defendant  appeared  satisfied  with  it. 

The  plaintitK  had  judgment  for  three  hundred  and  thirty- 
two  dollars  and  thirty-three  cents,  and  the  defendant  having 
failed  in  his  attempt  to  obtain  a  new  trial,  appealed. 

Prestony  for  plaintiffs  and  appellees. 

Buchanan^  contrcij  contended  that: 

1.  Improper  evidence  was  admitted  on  the  part  of  the 
plaintiffs,  in  the  court  below. 

3.  The  plaintiffs  were  guilty  of  laches  in  the  presentation 
of  the  draft  sued  upon  for  acceptance  and  payment,  which 
has  released  the  drawer. 

3.  The  notice  of  protest  was  illegal  and  insufficient. 

4.  There  is  error  apparent  in  the  judgment. 

Mathews,  J.,  delirered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  the  value  of  woric  and 
labor  performed  by  the  plaintifi  under  contract  with  tiie 
defendant  They  obtained  judgment  in  the  court  below* 
from  which  the  latter  appealed. 

The  petitioners  recite  an  order  or  draft  drawn  in  their 
fkfw  by  tile  defendant,  on  J.  D.  Baldwin,  who,  according  io 
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Ei^Tw  Pi8.  the  evidence,  was  the  prime  undertaker  of  the  work,  a  part 
s===i  of  which  was  done  hj  the  plaintiffs,    at  the  instance  of 
B0BKaT40M     ^mg^,j^  ^jj^  appcars  to  have  been  a  sub-contractor.     The 
Boa^uK  FT  AL.  qqIj  jefcncc  set  up  against  this  claim,    is  want  of  legal 
diligence   on  the  part  of  the  plaintiffs,  in  endeavouring  to 
collect  the  amount  of  the  draft  from  the  drawee;  which, 
perhaps,  might  prevail^  if  the  instrument  were  to  be  con- 
sidered in  the  light  of  a  commercial  bill  of  exchange, 
ftirwor? Jfh!!      We  are  however  of  opinion  that  the  court  below  was 
under  ^ntrac^  corrcct  in  refusing  to  it  this  character.      It  was  not  drawn 
tinf  in  his  peti-  in  a  ncgociablc  form,  and  may  properly  be  considered  as 
w?'d«w"**^**wi  °^^^'y  indicative  of   a  settlement  between   the    parties, 
^dlnton^twrt  ^*owing  the  amount  really  due  to  the  claimants  on  tiiat 
Snfendant^e^!  cou tract  at  that  time,  and  for  this  purpose  was  properly 
iS^a^*P?!!£»?tr  received  in  evidence.     The  allegation  in  the  petition  of  the 
JS.  ^ciaiminr  •  existcnce  of  the  previous  contract,  and  performance  on  the 

discharge  on  that'  ^^ 

8 round;  held  that  part  of  the  olaintiffi,  is  not  denied, 
le  draft  was  not  *•  * 

to  be  considered      Ten  per  ccnt.  is  claimed  as  damas:es  in  the  answer  to  the 

as  a  commercial  *■  ^ 

b^TO^d^'i^  appeal,  but  we  do  not  believe  that  the  circumstances  of  the 
iMO^^'t  ^'bJI  c^se  require  that  any  penalty  should  be  inflicted  on  the 
abowinf       thi  appellant. 

amoant  really 
due  on  the  con- 
tract, and  for  this 

•dSTbieta™  ^^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  aflirmed,  with  costs  in 
both  courts. 


ROBERTSON  w.  BOSQUE  ET  AL. 

▲mix.  moM  na  ooukt  of  tbb  pAxistt  akd  citt  op  nkym>blxa]m« 

Where  the  plaintiff  by  an  order  of  the  Parish  Court  of  the  pariah  and  okj  of 
N«w-OrbaBs,  had  enjoined  the  payment  of  the  proceeds  of  a  steam 
hoMf  iold  hy  order  of  the  City  Court,  withoat  Bakiiig  those 


KT  AL* 
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DtttiM,  who  were  interetted  in  opposing  the  plaintiff's  claim,  kdd  Mch  an  Eastehit  Ihs.' 

Jtfardk,18M. 
injnnetion  was  properly  dissolved  on  the  intenrention  of  one  of  the  i  ■ 

KOBBBTSQV 

judgment  creditors  in  the  City  Cooit.  ^^ 

Dnmages  will  not  be  given  where  the  appellant  can  be  suppoced  to  have 
entertained  an  honest  doobt 

An  action  was  instituted  in  the  Parish  Court  against 
Theophilus  Bosque  and  Agenor  Bosque,  as  owners  of  the 
steam  boat  Atlas.  The  plaintiff  claimed  a  privilege  on  th6 
steam  boat  for  upwards  of  fifteen  hundred  dollars,  which  he 
alleged  was  due  him  for  his  wages  on  that  boat,  in  the  capa* 
city  of  engineer.  The  boat  was  provisionally  seized  for  this 
<Jaim. 

In  a  supplemental  petition,  the  plaintiff  stated  that  the 
boat  since  her  seizure  under  the  order  of  the  Parish  Court, 
had  been  sold  by  the  marshal  of  the  City  Court  of  New* 
Orleans,  and  the  proceeds  remained  in  the  hands  of  that 
officer:  that  several  orders  from  the  City  Courts  to  pay  over 
to  other  claimants  had  been  served  on  the  marshal,  and 
there  was  danger  of  the  plaintiff  losing  his  debt*  He  obtained 
an  injunction  preventing  the  marshal  from  paying  over  the 
proceeds  then  in  his  hands. 

The  defendants  answered,  pleading  the  general  issue,  and 
denying  that  they  owned  the  steam  boat. 

A  rule  was  next  obtained  on  the  plaintiff,  by  John  Martin^ 
to  show  cause  why  the  injunction  should  not  be  dissolved,  oA 
the  grounds  that  it  had  issued  contrary  to  law,  and  the  proceeds 
of  the  sale  had  not  been  so  placed  as  to  enable  the  Parish 
Court  to  dispose  of  them. 

The  judge  a  quo  sustained  the  motion  to  dissolve.  The 
plaintiff  died.  The  curator  of  his  estate  who  appeared, 
having  failed  to  obtain  a  new  trial,  appealed. 

Buchanan^  for  plaintiff  and  appellant,  relied  on  the  follow- 
ing points  and  authorities: 

The  extent  of  the  jurisdiction  of  the  City  Court  of  Netr- 
Orleans,  is  three  hundred  dollars.  See  Moreau^s  Digest,  1st 
voLpage  345,  sec.  9. 
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Eammuv  Dn.  The  claim  of  plaintiff  was  for  fifteen  hundred  dollars,  or 
^^sscs^  thereabouts,  and  a  privilege  was  alleged  in  the  petition.  It 
B0BBST809  |g  eyident  that  this  sum  exceeded  the  competence  of  the  City 
wowqjjE  Court,  and  could  not  be  decided  in  said  Court.  One  of  two 
things  was,  therefore,  to  take  place,  either  the  plaintiff  bad 
a  right  to  resort  to  a  tribunal  competent  to  decide  upon  hU 
demand,  and  in  order  to  make  such  resort  effectual,  had  a 
right  to  stop  the  proceeds  of  the  thing  upon  which  he  claimed 
a  privilege,  until  that  claim  could  be  investigated,  ccmtradicto- 
tilj  with  the  parties  interested:  or,  the  previous  seizure  of  the 
steam  boat,  bj  virtue  of  process  from  the  City  Court,  barred 
the  claims  of  creditors  above  three  hundred  dollars,  and  left 
them  without  a  remedy  against  the  thing  which  the  law  made 
bound  for  the  debt,  by  article  3204  of  the  Civil  Code  of 
Louitiana. 

The  article  285  of  the  Code  of  Practice,  clause  3d,  and 
article  289  of  the  same  Code,  gives  to  persons  engaged  in  the 
navigation  of  vessels  trading  within  the  state,  the  right  of 
provisionally  seizing  such  vessels  for  arrears  of  wages.  Can 
it  be  contended  that  a  prior  seizure,  by  a  court  whose  juris- 
diction is  limited  to  a  certain  sum,  shuts  out  from  all  share  in 
the  distribution  of  proceeds,  all  persons  whose  claims  exceed 
such  limit?  Suppose  that  the  first  seizure  was  made  by  the 
Parish  Court  of  New  Orleans;  creditors  for  an  amount  below 
one  hundred  dollars,  might  intervene  and  lay  their  claims  at 
an  amount  exceeding  that  sum.  Judgment  would  be  ren- 
dered in  their  favor  only  for  the  amount  due  them,  the  sur- 
plus which  should  have  been  alleged  merely  to  give  the  court 
jurisdiction,  being  rejected.  But  suppose  this  plaintiff  to 
have  intervened  in  the  City  Court.  To  do  so,  he  must  have 
thrown  off  all  that  he  claimed  exceeding  three  hundred 
dollars,  and  could  in  no  event  have  recovered  more  than  that 
sum,  which  the  City  Court  was  competent  to  adjudge  him. 
Here  is  shown  a  manifest  inequality,  to  the  disadvantage  of 
the  larger  creditor. 

The  decision  in  the  case  of  Oger  vs.  Dannoy,  turned  upon 
the429ih  article  of  the  Code  of  Practice,  which  declares  that 
the  manner  of  executing  a  judgment  is  to  be  determined  by 
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the  Court  that  has  rendered  it.    7  Martin.  JV*.  5.  658.    In  Eastbrn  Du. 

'  Marekt  18S4. 

thi^  case,  our  claim  is  totally  unconnected  with  every  thing  s^ 

that  has  taken  place  in  the  City  Court. 


BOBJESTIOtf 
VS, 


The  case  of  Gasqwt  vs.  Johnson^  \st  Louisiana  Rep.  432.  is       losqux 


also  inapplicable.  The  present  appeal  does  not  relate  to  the 
claim  against  the  owners  of  the  Atlas,  and  is  not  intended 
to  efifect  a  concurso  in  regard  of  them,  but  turns  upon  the  claim 
in  remj  given  to  the  plaintiff  by  the  articles  of  the  Code  of 
Practice  already  cited,  which  claim  is  attempted  to  be  taken 
from  the  plaintiff  by  the  parties  in  the  City  Court 

The  injunction  sued  out  in  the  present  case,  is  warranted 
by  the  300th  article  of  the  Code  of  Practice^  and  follows  the 
formalities  laid  down  in  article  304. 

T.  Slidell  and  JHfoce,  contra^  relied  on  the  following  points 
and  authorities. 

1.  The  injuction  was  illegally  issued,  the  Parish  Court 
having  no  authority  to  enjoin  the  proceedings  in  the  City 
Court  Article  127  Code  of  Practice.  The  Parish  and  City 
Court  of  New-Orleans  has  a  concurrent  jurisdiction  with 
the  1st  District  Court,  subject  to  the  same  restrictions  and 
rules.  Article  295.  This  opposition  is  a  demand  brought 
by  a  third  person,  not  originally  a  party  in  the  suit,  for  the 
purpose  of  arresting  the  execution  of  an  order  of  seizure,  on 
judgment  rendered  in  such  suit,  or  to  regulate  the  effect  of 
such  seizure  in  what  relates  to  him.  Article  397.  This 
opposition  must  be  made  before  the  court  which  has  granted 
the  order  of  seizure  on  the  judgment,  in  virtue  of  which  the 
provujonal  seizure  has  been  effected.  Oger  vs.  Daunoy,  7 
JW  S.  656.  The  court  of  the  Ist  district  cannot  enjoin  the 
execution  of  a  judgment  from  the  city  courts  of  New- 
Orleans.  In  this  case  the  above  articles  of  the  Code  of 
Practice  are  illustrated  and  enforced.  Creditors'  rights  are  in 
concurrence  only  in  cases  of  actual  insolvency  by  a  voluntary 
or  forced  surrender  on  the  part  of  a  debtor.  Oasquet  et  al* 
▼s.  Johnnn  et  a/.  1  Louisiana  Rep.  432.  See,  also.  Code  of 
Practice  617, 629.    See,  also,  arHde  401. 
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Easterh  Dm.      2.  Even  if  the  injunction  had  been  improperly  issaed,  yet 
s===  the  plaintiff  in  injunction^was  guilty  of  neglect  in  not  taking 
■oBBBTtoH     ^jjg  proper  measures,  by  citation  or  otherwise,  to  bring  the 
BofqDB       parties  claimants  in  the  City  Court  before  the  Parish  Court. 
They  are  in  no  way  made  parties  to  the  injunction  suit, 
either  by  the  prayer  of  the  petition,  or  by  subsequent  pro- 
ceedings.   This  was  a  laches  on  the  part  of  the  plaintiff^ 
which,  even  if  the  Parish  Court  had  authority  to  grant  the 
injunction,  would  have  justified  its  dissolution.     Such  opposi- 
tion must  be  made  by  motion,  of  which  due  notice  must  be 
given,  bath  to  the  party  who  has  made  the  seizure^  and  to  the 
Sheriff.    ArHck  432. 

Martin,  J.,  delivered  the  opinion  of  the  court- 

The  plaintiff's  claim  is  for  wages,  as  engineer.  He  obtained 
<  an  order  for  the  seizure  of  the  boat,  she  was  accordingly 

seized,  but  delivered  afterwards  to  the  city  marshal's  order, 
as  he  had  before  sold  her,  the  plaintiff  consenting  thereto  on 
the  promise  of  the  marshal  to  hold  the  proceeds  of  the  sale^ 
until  the  plaintiff's  and  the  purchaser's  claims  were  fioallj 
determined  on. 

On  a  supplemental  petition,  the  plaintiff  stating  the  sale 
of  the  boat  and  the  claims  of  several  persons  as  creditors)  on 
judgments  obtained  before  the  City  Court  and  Associate 
wiwreiiurgUB-  Judges,  obtained  an  injunction  to  the  city  marshal,  prohibit- 
^tba^rich^  ^8  ^^^  ^''^"^  paying  the  proceeds  of  the  sale,  or  any  part 
ffi.!h2iSriiin:  thereof,  until  the  further  order  of  the  Parish  Court. 
the^proeMd^of^  Martin,  who  had  obtained  a  judgment  in  the  City  Court, 
hy  order  of'uie  obtained  a  dissolution  of  the  injunction,  and  the  plaintiff 

City  Coort,  with-  ^  /  x 

oatmaUnff  thoM  having  in  the  mean  while  died,  the  curator  of  his  estate 

penoos     pMrtira 

who  ware  inter-  appealed. 

OTtod  ia  opposiDff     *  ^ 

^  iSwSfi      Admitting  that  the   City  Court's  interference,  in  ihe 

pfJ'pir^'i!^!  disposal  of  the  proceeds  ot  the  sale  of  a  boat  in  the  hands  of 

▼rattoii  of  o^^of  the  city  marshal  was  legal,  it  is  clear  the  injunction  was 

dhoraintheCi^  pToperly  dissolved,  as  none  of  the  persons  having  in  these 

proceeds  an  interest,  adverse  to  that  i^  the  plaintiffs,  were 

made  parties,  and  no  step  was  taken  to  have  these  proceeds 

placed  at  the  disposal  of  the  Parish  Court 
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Damages  are  asked  for  the  friToIow  appeal,  but  tiijs  Ea*tsu  Du. 
tf^ars  to  us  to  be'  a  case  in  which  the  curatmr  may  be  n 
supposed  to  have  entertained  an  honest  doubt.  bagai^taia 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  DunagMwuinoc 

.bo    giTon   whcra 

jud^meot  of  the  Parish  Court  be  affirmed  with  costs.  th«  appeikm  cu 

^      ^  be    luppoMd    to 

have  entertained 
an  honest  doubt. 


HA6AN  £T  ALS.  vs.  FOWLER. 

▲PPKAA  FSOH  THB  OOmtT  OV  THE  FIRST  JUDICUL  TOST1U4T. 

A  common  interest  in  personal  property,  to  be  sold  on  joint  account, 
constitutes  a  Gommercial  partnership  for  the  particular  adventure;  and  any 
8u:t  fairly  and  honestly  done,  by  one  member  of  such  partnership,  is 
binding  on  the  other. 

The  plaintifis  claim  of  the  defendant  the  sum  f^  two  thour 
sand  four  hundred  and  eightj-nine  dollars,  and  fifty  cents, 
being  the  amount  of  monies  advanced,  on  account  of  the 
defendant,  by  the  plaintiffs,  in  the  year  1826,  to  John  Flack, 
of  New- York,  for  the  defendants  one-third  of  losses  on  one 
liandred  and  aeventy*five  bales  cotton,  owned  by  Flacky  the 
plaintifiB  and  ilie  defendant,  and  shipped  on  their  joint 
account,  from  New-Orleans  to  New- York,  and  thence  t# 
Liverpool,  in  the  fell  of  the  year  1825. 

The  defendant  pleaded  the  general  issue*  He  also  pleaded 
that  in  the  year  1835,  he,  and  the  said  John  Hagan  Sl  Co*, 
shipped  from  New-Orleans  on  board  the  ship  North  America, 
on  joint  account,  (the  interest  of  John  Hagan  &  Co.,  being 
two-thirds,  and  that  of  your  respondent  one-third,)  to  the  city 
of  New- York,  there  to  be  sold,  one  hundred  and  seventy-five 
bales  of  cotton,  which  upon  arrival  at  New  York,  aforesaid, 
in  the  said  ship  North  America,  ought  to  have  and  would 
have  brought,  (after  deducting  all  charges)  the  sum  of  sixteen 
thousand  one  hundred  and  sixty-two  dollars  and  eighty-ei^^ 
cents;  one-third  of  which  sum,  to  wit:  five  thousand  tbre^ 
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EAtTsmv  Dn.  handred  and  eightj-fleyen  dollars  and  sixtj-two  cents,  would 
—  have  been  the  proportion  of  the  defendant,  that  said  John 

"^*^Bf  *  ^*'*'  J^^g^^  ^  C^*  ^^^  °^*  ^'1  ^^  **^^  cotton  as  they  should  have 
fowLSR.  done,  (having  the  entire  control  thereof,)  apd  as  bj  the 
agreement  between  them  and  him  they  were  bound  to  do* 
'  That  he  received  from  said  John  Hagan  &  Co*,  at  the  time 
of  said  shipment,  four  thousand  three  hundred  and  ninety-one 
dollars  and  thirtj-five  cents,  leaving  a  balance  of  nine  hun- 
dred and  ninety-six  dollars  and  twenty-seven  cents  still  due, 
which  he  claimed  in  reconvention. 

John  Flack  testi6ed  that  at  New- York,  in  the  summer 
of  1825,  the  market  was  dull;  that  in  June  and  July, 
1825,  the  cotton  market  was  very  bad,  and  prices  mostly 
nominal;  that  whenever  a  sale  of  the  article  was  efiected, 
it  was  generally  at  a  price  considerably  lower  than  pre- 
vious rates.  The  condition  of  that  part  of  the  commu- 
nity  in  New- York,  engaged  in  the  cotton  business,  was 
very  precarious;  the  dealers  in  that  article  were  looked 
upon  with  great  suspicion,  and  confidence  as  to  credit  and 
stability  among  the  whole  of  the  mercantile  community,  was 
very  much  impaired.  It  was  considered  unsafe  to  sell 
on  credit,  and  unless  a  cash  purchaser  could  have  been 
fi>und,  the  witness  could  not  under  the  then  existing  state 
of  things,  with  prudence,  have  effected  a  sale  of  said  cot- 
ton. This  st^ite  of  things  continued  until  after  the  cotton 
had  been  trans-shipped  at  the  port  of  New- York  fjr  Eng- 
land. The  best  disposition  which  could  have  been  made  of 
the  cotton,  in  the  then  state  of  the  cotton  market,  was  the 
one  which  was  in  fact  made  of  it,  viz:  to  trans-ship  it  to 
Liverpool ;  that  as  he  had  a  personal  and  direct  interest,  be 
used  his  best  endeavors  to  make  the  most  of  it,  and  to  turn  it 
to  the  best  account.  It  appears  that  the  principal  partner  of 
the  plaintifls  was  at  New-York  at  that  time,  and  concurred  in 
this  act. 

It  is  also  in  evidence  from  several  extensive  merchants^ 
that  their  agents  to  whom  the  cotton  was  shipped  that  year 
fer  sale  at  New- York  and  Philadelphia  exercised  flie  discre* 
tion  of  shipping  it  to  Liverpool,  therehy  occasioning  heavier 
looses. 
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Tb«  judge  «  cuo  gare  jadgmciit  for  the  defoadaot  fat  tlic  '''£**".&■> 
co0ti»    Tbe  plaintiffi  Appealed* 

Peirce^  for  plaintifTs  and  appellantSi  contended, 

1.  That  the  jury  erred  in  considering  the  parties  not 
partnen* 

2.  That  plaintiffs  were  bound  to  use  a  sound  discretion, 
which  having  done,  as  is  allowed  by  the  court,  the  defendant 
was  bound. 

8.  The  law  and  eTidence  of  the  eaae  afe  in  fkvor  df  the 
plaintiflL 

/•  SlideUj  fi>r  defendant  and  appellee* 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiffs  claim  the  reimbursement  of 
money,  which  is  alleged  to  have  been  paid  by  them  for  and 
on  account  of  the  defendant.  Judgment  was  rendered  for 
the  latter  in  the  court  below,  from  which  the  former  appealed* 

The  facts  of  the  case  show  that  the  plaintiffs  and  defen* 
dant  had  a  common  interest  in  one  hundred  and  seventy-five 
bales  of  cotton,  the  latter  being  interested  to  the  amount  of 
one-third,  that  this  cotton  was  shipped  from  New-Orleans  to 
New-York,  in  the  summer  of  1825,  to  be  disposed  of  on  joint 
account;  that  the  consignee  and  factor  of  the  parties.  Flack, 
who  it  seems  took  an  interest  of  one-third  in  the  adventure, 
by  consent  of  the  plaintiffs  who  were  interested  to  the  amount 
of  two-thirds,  did  not  sell  or  otherways  dispose  of  the  cotton 
immediately  on  its  arrival  in  New- York,  but  waited  the  com« 
ing  of  John  Hagan  to  tb iit  city.  On  his  arrival  the  market 
for  this  article  was  bad,  and  great  want  of  confidence  pre- 
vailed in  regard  to  the  solvency  of  persons  who  were  disposed 
to  purchase;  the  customary  credit  in  sales  of  cotton  was 
ninety  days.  Under  these  circumstances  Hagan  and  Flacky 
who  had  become  interested,  as  above  stated,  determined  to 
reship  the  cotton  and  send  it  to  Liverpool,  where  it  was  sold 
at  a  consid^^ble  loss  on  the  original  cost  in  New-Orleans. 

One  third  of  this  loss,  which  has  been  paid  by  the  plaintifi 

40 
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^SS^kM^'*  for  the  defendant,  they  claim  from  him  in  the  pres^it  action. 
v:  ■  =^      The  first,  and  perhaps  the  only  question  of  law  arising 

'      vs.        '"  out  of  these  facts  is,  whether  the  plaintifis  and  defendant 
''"'^**^^'  may  properly  he  considered  as  commercial  partners,  in  rela- 
tion to  this  adventure?    This  question  was  decided  by  the 
court  helow  in  the  negative,  and  consequently  judgment 
rendered  in  favor  of  the  defendant. 

If  the  doctrine  assumed  by  the  Supreme  Court,  in  the 
T^  ^^ir"b!  ^^®  ^^  Purdy  et  aU  vs.  Hood  et  al.  5  JV".  S.  626,  and  that  of 
^^U^  Q9^go^  ys-  Roduquez,  I  La.  Rep.  508,  be  legally  sound  and 

•  oomu 
partnenhil 
iheiMrtictt 


•      oommercM  orthodox,(which  we  believe  to  be  true,)  then  we  are  constrain-^ 
m£i^^uid  any  cd  to  say,  that  the  District  Court  erred  in  its  solution  of  the 


koBflaOy  done  by  question  as  propounded,  and  consequently  erred  in  its  final 
M^  ]Mrtn«rahip,  coucluslon  and  judgment  on  the  whole  cause.     We  hold  that 


^fiiidinf  on  tlio 


the  parties  to  the  present  action  were  commercial  partners 
quo  ad  the  adventure  in  cotton,  as  stated  in  the  petition,  and 
^at  as  such,  any  acts  done  by  one  of  them,  fairly  and 
honestly,  are  binding  on  the  others.  It  is  not  pretended 
that  any  thing  fraudulent  occurred  in  the  present  instance^ 
nor  does  the  testimony  on  record  show  any  gross  negligence 
m  the  conduct  of  the  acting  parties,  such  as  might  possibly 
in  equity,  and  according  to  fair  dealing,  throw  the  whole 
loss  on  them.  The  authority  cited  on  the  part  of  the  defen- 
dant, from  Kent's  Com.,  we  consider  as  inapplicable  to  the 
present  case.  The  author  states  distinctions  in  relation  to 
the  powers  and  disabilities  of  simple  part  owners  of  pror 
perty,  and  partners  in  a  commercial  transaction,  and  the 
difierent  rights  arising  out  of  those  distinctions.  But  as  has 
been  already  stated,  we  are  of  opinion  that  the  evidence  in . 
flie  case,  now  under  consideration,  fully  establishes  the  par- 
ties to  be  partners,  and  subjects  them  to  the  government  of 
rules  relating  to  partnership  in  trade. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled,  and  it  is  further  ordered,  adjudged  and  decreed^ 
that  the  plaintiffs  and  appellants  do  recover  from  the  defen-. 
diiit  aniJ  appellee,  the  sum  of  two  thousand  four  hundred 
and  sixfy-jfour  dollars,^  with  costs  in  both  courts. 
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KEENE  w.  LIZARDI  £T  AL8.  Eastxiiv  Dtf; 

.     .  JTaVc*,  1834. 

APPEAL  FROM  THE  COURT  OF  THE  FIRST  t>I8TRICT.  fL-^g-jJ^^jga^ 

kceWe 
3reftche9  of  contracts  are  either  negative  or  positive,  and  the  latter  are  not  .     .  w..     ...^ 

L12AS9I  LT'ifil 

divested  of  their  character  on  account  of  their   being  tortious  or  even 
criminaL 

A  contract  of  passage  is  buoken  if  a  cabin  passengesr  be  not  allowed,  tii^ 
cabin,  or  be  compelled  to  share  it  with  every  hand  on  board;  if  he  be  nc^ 
fimiished  with  food,  if  he  stipulated  for  it;  if  his  situation  be  rendered 
uncomfortable,  by  any  hand  being  allowed  to  molest  him;  and  if  be  do 
not  eojoy  on  board  that  ease  and  comfort  for  which  the  passage  money  is 
the  consideration. 

Female  passengers  further  stipulate  for  a  complete  exemption  from  rudei 

Indecent  and  brutal  behaviour  towards  them.  > 

> 

This  case  wafi  fonnerlj  brought  before  this  court  on  an 
exception  taken  to  the  right  of  the  plaintiff  to  recover  against 
the  defendants,  on  the  facts  stated  in  the  petition,  which 
exception  was  sustained  by  the  inferior  court.  This  court 
overruled  the  exception,  reversed  the  decision,  and  remanded 
the  cause*      Set  5  hcu  Reports^  431. 

At  the  trial  of  the  cause,  Martinez,  a  witness  for  the  plain-  - 
tiff,  proved  the  Spanish  custom  of  a  military  officer  demands 
ing  permission  of  his  superior  officer  to  marry.  He  verified 
the  signature  and  official  character  of  the  captain  general 
of  Madrid,  whose  permission,  granted  to  the  plaintiff  to  con- 
tract marriage,  was  filed.  He  also  verified  the  signature  of 
the  notary  public,  attesting  the  signature  and  official  char- 
acter of  the  curate,  who  certified  to  the  extract  from  the 
register  of  marriages  of  a  church  in  Madrid,  by  which  it 
appears  that  the  plaintiff  and  his  wife  were  married  accord- 
ing to  the  forms  and  ceremonies  then  and  there  required. 

Cofi.  M(>rris<m,  of  the  steam  tow-boat  Natchez,  which 
towed  up  the  schooner  Tepeyrac,  carrying  Mexican  colors, 
and  belonging  to  the  defendants,  testified  that  after  the 
schooner  was  taken  in  tow,  there  was  a  great  noise  on  board- 
of  the  schooner.  The  plaintiff  appeared,  and  declaring  thatf 
he  and  his  wife  had  been  treated  by  the  captain  of  the 
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C^pm  Pvk  schooner  in  the  moit  tavtal  manner,  denanded  permission 

oBsssss^  to  come  on  board  the  tow-boat     While  the  plaintiff  and 

'^^       his  lady  were  coming  on  board,  the  latter  was  in  tears  and 

l494Km«T4U  much  agitated.      The   captain  of  the  schooner  then  used 

very  harsh  language  towards  her. 

Pa/aaoff,  was  a  fellow  passenger  on  the  Tojage  fromYera  Cruz 

t#  New-0i4eans,  in  the  sehooaer.      One  night  he  heard  the 

Mate  eomp)ain  that  he  could  net  sleep  for  the  noise,  and 

ihmk  Ae  pkdntiff's  wife  had  taken  his  berth;  when,  in  fact, 

BO  Boise  had  been  made.   The  seamen  acted  as  they  pleased. 

Tti#  kuigoage  of  the  mate,  who^  in  faet,  ciHiimanded  die 

schooner  during  the  voyage,  was  very  vulgar  and  indecent; 

at  breakiaatft  the  captain  and    mate  once  iised  language 

grossly  obscene,  and  on  the  plaintiff's  remonstrance,  and 

stating  that  his  wife  was  unused  to  this  language,  the  mate 

replied,  ^How  do  I  know  whether  she  is  your  wife   or 

sweet-heart  P* 

Finckj  another  fellow  passenger,  testified,  that  the  mate 
was  in  feet  the  master  of  the  schooner,  and  that  he  gave  all 
the  orders,  and  that  his  language  in  the  presence  of  the 
plaintiff's  lady,  was  frequently  unchaste  and  obscene. 

Martinez,  the  Mexican  consul,  for  New-Orleans,  testified, 
that  the  <*  Oxiigo  de  CommerciOj''  published  in  Madrid  in 
1889,  forms  the  commercial  code  of  the  Republic  of  Mexico, 
except  so  fkr  as  it  conflicts  with  its  independance. 

Argotej  the  Spanish  couttsul,  for  New-Orleans,  testified, 
Aat  up  to  the  time  of  the  modification,  by  the  ^Codigo  de 
Qmnmercioj^  the  Commercial  Code  of  Spain  was  found  in 
the  Ordinances  of  Bilboa,  of  which  the  copy  entitled 
•Ordinances,  dtc,  printed  in  Paris,  in  1829,  is  a  true  one. 

The  plaintiff  excepted  to  the  charge  of  the  court,  that 
the  jury  should  find  for  the  defendants,  if  they  considered 
the  law  of  Spain  sufficiently  proved,  and  that  by  that  law, 
the  owner  of  a  vewel  was  not  liable  for  the  tortious  acts  of 
-  the  captain  and  crew;  but  for  the  plaintiff,  if  the  law  of 
-  Mexico  was  not  sufficiently  proved,  or  if  they  thought  it  did 
not  exoneiate  tibe  owner  from  such  liability. 

The  jury  returned  a  verdict  for  the  defendakits,  and  ihm 
plaintiff;  without  an  attempt  to  obtain  a  new  trial,  appealed. 
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Plaintiff  in  propria  perwnoy  contended  that:  ^iSSa^**" 

L  The  judge  a  quo^  instead  of  erroneously  charging 
the  jurj,  as  he  did,  that  it  remained  a  doubt  to  be  resolved  usabmbtac^ 
or  settled  by  them,  whether  a  certain  Spanish  ordinance, 
promulgated  in  Madrid,  A.  D.  1829,  long  after  the  inde- 
pendence, of  Mexico  or  Spain,  was  or  was  not  the  law  of 
Mexico,  said  ordinance  having  been  improperly  cited  on  the 
trial  in  favor  of  the  defendants,  ought  to  have  decided  that 
said  ordinance  was  not  the  law  of  Mexico,  because  no  act  of 
the  Mexican  government,  adopting  that  ordinance^  was 
produced  on  that  occasion. 

3.  The  ordinance  in  question,  although  it  had  been 
legally  admissible  on  the  trial,  ought  to  have  been  expound- 
ed by  the  judge  to  the  jury,  as  meaning  to  exempt  owners 
of  vessels  from  criminal  prosecutions  only,  on  account  of  the 
misconduct  of  the  masters  or  commanders  of  their  vessels, 
whilst  it  left  such  owners  liable,  in  damages,  for  the 
personal  torts  committed  by  those  masters  upon  their 
passengers. 

3.  The  violation  of  the  contract  of  passage  from  Vera 
Craz  to  New  Orlpans,  ought  to  be  adjudged  by  American 
jurisprudence,  in  contradistiction  to  Mexican  jurisprudence, 
although  the  latter,  soundly  interpreted,  agrees  with  the 
former,  pro  hoc  vice*  Partida^  5,  tiile  8,  law  36.  Curia 
Philipica^  lib.  3.  cap.  12,  nos.  29,  40.  3  Dallasj  374.  6 
Peters^  172.    2  Zent^  428,  429.     1  La.  Reports^  248,  254. 

4*  The  jurisprudence  of  the  United  States,  subjects  ship 
owners  to  damages  for  the  personal  torts  committed  by  ship- 
masters upon  their  passengers.  See  tpecial  judgment  of  the 
Sipreme  court  in  this  case. 

De  ArmaSj  contra. 

Martot,  Jn  delivered  the  opinion  of  the  court 

This  case,  which  is  that  of  a  passenger  claiming  from  the 
<ywners  of  a  vessel,  damages  for  the  brutal  behavior  towards 
hiiB  and  Us  wife,  of  the  captain,  mate  and  crew,  was  before 
US  last  sonuner,  when  we  overruled  the  defendants  excep- 
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BuTKM  Dn.  tions  to  the  plaintiff's  right  of  action  against  them,  and 
^'.  =  remanded  the  case  for  further  proceedings.     5  La.  ic^« 

*^"*        .  The  defendants  pleaded  the  general  issue,  and  had  a  ver- 
UiABBiiTAu  diet  and  judgment     The  pjaintiff  appealed. 

He  has  put  his  case  before  us  on  a  bill  of  exceptions  to  the 
charge  of  the  judge,  who  instructed  the  jury  "that  if  they 
considered  that  the  law  of  Mexico  was  sufficiently  proven, 
and  that  by  that  law,  the  owner  of  a  vessel  is  not  liable  for 
the  tortuous  acts  of  the  captain  and  crew,  they  ought  to  find 
a  verdict  for  the  defendants,  otherwise  for  the  plamtifl. 

This  charge  assumes  the  position,  that  a  contract  for  pas- 
sage on  board  of  a  vessel,  is  to  be  regulated  by  the  law  of 
the  terminus  a  qrw  of  the  voyage,  and  the  plaintiff  contends, 
that  the  contract  is  subject  to  the  law  of  the  terminus  ad 
quern*  The  voyage  was  between  Vera  Cruz,  in  the  repub- 
lic of  Mexico,  and  New-Orleans,  and  he  has  accordingly 
urged  that  the  law  of  this  state  affords  the  only  legitimate 
rule  of  decision. 

In  the  case  of  Malpica  vs.  Knonn  et  aL  1  La»  Rep.j  which 
was  a  contract  of  freight,  on  a  voyage  between  Vera  Cruz  and 
Havana,  we  held  that  the  law  of  the  terminus  a  quo^  was 
to  be  resorted  to.  The  decision  of  that  case  was  the  basis 
of  our  judgment  in  a  subsequent  one,  that  of  Arroyo  vd.  Cuf 
rell,  id.  528,  which  was  a  contract  for  passage  on  a  voyage, 
having  the  same  termini* 

In  neither  of  these  two  cases  was  any  notice  taken  of  the 
law  of  the  terminus  ad  quern*  The  plaintiff  invoked  the  law 
of  the  terminus  a  quo^  and  the  defendants  that  of  their 
domicil. 

The  plaintiff,  in  this  case,  considering  the  question  as  to 
the  operation  of  the  laws  of  these  two  places,  as  not  settled 
by  these  cases  has  insisted,  that  contracts  entered  into  in  one 
country,  and  to  be  performed  and  complied  in  another,  are 
governed  by  the  law  of  the  latter.  This  question  was  very 
attentively  considered  by  this  court,  in  the  case  of  Depau 
VB.  Humphreys^  8  Martin  JV.  S.,  which  was  that  of  a  promis- 
sory note,  made  in  this  city,  but  payable  in  New-York,  and 
we  came  to  the  conclusion,  that  although  the  latter  place 


OF  THE  STATE  OF  LOUISIANA.  319 

was  to  regulate  the  payment  of  the  note,  that  of  this  state  '^^j  JJj'' 
was  to  be  resorted  to,  in  order  to  ascertain  the  legitimacy  = 

of  the  obligation  of  the  maker.  „^ 

It  is  likely  that  when  the  matter  may  be  considered  close*  taA*©**''^" 
ly,  it  will  appear  that  when  a  contract  is  to  be  carried  into 
execution,  as  to  its  different  parts,  in  several  places,  the  law 
of  each  country  is  to  regulate  it  as  to  such  parts  of  the  con- 
tract as  are  to  be  performed  in  it.     But  it  is  unnecessary  to  JSS^irl^efiw 
enter  into  the  examination  of  this  question,  in  the  present  S^^^^*^ 

tor  are  BOt   di- 
Case.  Terted    of    UMir' 

It  is  not  denied  that  under  the  law  of  Mexico,  or  that  of  covot  J  baiB« 
Louisiana,  the  owner  is  liable  for  the  contracts  of  freight  cniaiMl 
or  passage  entered  by  the  master,  and  is  liable  for  damages 
on  a  breach  of  either  of  these  contracts. 

Breaches  of  contracts  are  negative  or  positive,  and  the 
latter  are  not  divested  of  their  character,  on  account  of  their 
being  tortious  or  even  criminal.  The  pawnee  or  depositary 
of  a  cask  of  wine,  may  become  liable  in  damages  to  the 
owner,  by  a  negative  breach  of  his  contract,  if  by  this  his 
neglect,  part  or  the  whole  of  the  liquor  leaks  out;  by  a  posi- 
tive breach  if  he  draws  it  out  and  applies  it  to  his  own  use.. 
In  the  latter  case,  can  any  surety  he  may  have  given  for  his 
contract,  escape  from  the  liability  for  damages  on  a  breach  of 
contract,  on  the  ground  of  its  being  the  result  of  a  tortious  act? 

In  a  contract  of  freight,  the  owner  and  master  are  liable  for 
a  breach  of  the  contract,  if  the  master  by  his  neglect,  suffers 
part  of  the  goods  to  be  damaged,  or  takes  out  part  of  them 
from  their  box  or  package;  the  act  (being  tortious  in 
the  latter  case)  will  not  on  that  account  absolve  the  owner 
from  his  liability.    . 

A  contract  of  passage  is  broken,  if  a  cabin  passenger  be  ^  ***'|?^  ^ 
not  alfowed-  the  use  of  the  cabin,  or  compelled  to  share  it  pSjJw  bTiS 
with  every  hand  on  board.  If  he  be  not  furnished  with  pro-  ^blmpeuSuo 
per  food,  if  he  stipulated  for  it.  If  his  situation  be  rendered '^^|]Lid<miNMiPd^ 
uncomfortable  by  every  hand    on  board  beine  allowed  to  niiiied  with  ibod, 

_  if  1m    acipolatod 

molest  him.  Female  passengers  stipulate  further,  complete- /or  its  i/iusiHa. 
ly  for  an  exemption  from  rude,  indecent  or  brutal  behavior  ""^^jyfc^ 
towards  them.  The  master  is  guilty  of  a  negative  breach  of  the  Sj^SltfEf*! 
contract  of  passage,  if  the  passengers  do  not^njoy  on  boaid  "^  ^^^    *" 
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EAvrsm  Du.  that  ease  and  comfort  for  which  flie  passage  money  is  the  ooih 

-  sideration.     If  the  master  forcibly  drives  the  passengers  out 

■'^*       of  the  cabin  ;  if  he  compels  them  to  lodge  with  the  common 

BBwiv'sHKims  hands;  if  by  his  rudeness,  indecency  or  brutality,  he  shock 

and  eomibrt,^  the  modesty  of  a  female  passenger,  so  as  to  oblige  her  to  quit 

none/ is  thecoo-  the  Cabin,  or  88  to  render  the  passage  comfortless  by  a  con:* 

Femtie'pMMii.  tlnued  series  of  vexationi  misery  and  torment,  shall  he,  as  those 

pjjjjj*  fy^*<5^  who  are  bound  for  the  faithful  performance  of  hin  contract, 

cmT  MriT'h^^  escape  a  liability  and  damages  on  the  score  of  his  conduct 

MiMiiAr  tMwit  being  tortious.     If  without  being  guilty  of  any  of  these  acts, 

he  stimulates  the  mate  and  crew  to  commit  them,  will  not  the 

consequence  be  the  same?    If  without  such  stimulation,  he 

suffers  them  to  commit  those  acts  and  neglects,  to  prevent 

them,  as  the  result  to  the  party  injured  will  be  the  same,  his 

.  right  to  remunerate  in  damages  cannot  be  different 

The  charge  of  the  District  Court  appears  to  us  to  be 
erroneous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  annulled,  avoided  and  reversed,  the  verdict  set 
aside,  and  the  case  remanded,  with  direction  to  th<»  judge 
not  to  give  a  charge  to  the  jury,  in  contradiction  with  the 
opinion  expressed  in  this  decree.  The  appellees  paying  costs 
in  this  court 


BURKE  «ff.  ERWIN'S  HEIRS. 

APPEAL  FROM  THS  COURT  OP    THX  FOVRTM  JUDICIAL   OMTRtfT  OF  THB 

PARISH  OF  IBXRTIU.X. 

The  Rmoviift  claimed,  and  not  the  amonnt  of  the  Judgment,  deteminet  the 
right  of  appeaL 

The  rignatare  of  the  appellant  to  the  appeal  bond,  is  not  essential. 

The  omiinioa  of  somaof  the  defendants  to  appaaU  cannot  affiet  (be  fi||e  ef 
thaethavlodoio. 
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The  plaintiCf  claims  of  the  heirs  and  legal  representatives  Eastsm  Dm. 
of  the  late  Joseph  Erwin,  according  to  their  virile  shares^  sss===: 
the  sum  of  five  thousand  dollars,  as  a  compensation  on  a      '"^* 
qtumtum  meruit  for  his  professional  services  as  attorney  at     bbwih*s 
law,  rendered  to  the  estate  of  the  deceased. 

Two  of  the  defendants  did  not  appear.  The  others  pleaded 
the  general  denial. 

On  the  trial,  Clement,  one  of  Erwin's  executors,  testified 
that  the  plaintifi*was  retained  bj  the  executors,  as  the  sole 
counsel  in  all  the  legal  business  of  the  estate,  and  in  that 
capacity  he  appeared  in  all  the  suits  mentioned  in  his  account 
on  file,  in  this  suit.  No  fees  were  fixed,  the  plaintifif  said 
thej  should  be  reasonable,  and  it  was  understood,  though  not 
expressed  at  the  time,  between  plaintiff  and  the  executon, 
that  they  would  give  him  one  half  of  their  commission  for 
his  legal  adnce,  and  in  consideration  of  this,  he  was  to  charge 
at  a  low  rate  for  his  services  to  the  estate. 

Five  members  of  the  bar  testified  that  it  was  impossible  to 
specify  precisely  the  value  of  the  plaintiff's  services  in  the 
suits,  because  the  particulars  were  not  fully  disclosed,  but 
they  concurred  in  estimating  the  whole  amount  of  the 
services,  at  a  sum  greater  than  that  allowed  by  the  verdict 
of  the  jury. 

The  plaintiff  excepted  to  the  refusal  of  the  judge  a  quo^  to 
permit  a  witness  to  be  asked  if  it  were  not  within  his  know- 
ledge, that  the  plaintiff  had  been  applied  to  by  several 
debtors  of  the  estate  to  a  large  sum,  to  act  as  their  counsel. 
The  defendants  excepted  to  the  judge's  refusal  to  admit  a 
document,  to  prove  that  in  a  certain  case  the  full  amount  of 
the  judgment  in  favor  of  the  estate  had  not  been  received  on 
the  sheriff's  sale  under  execution. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  plaintiff  for  one  thousand  four  hundred  and  thirty 
dollars,  being  the  one  half  of  the  whole  amount  due  by  the 
succession,  to  be  paid  by  the  defendants  according  to  their 
virile  shares.  Judgment  was  rendered  accordingly,  but 
without  prejudice  to  the  plaintiff's  right  against  the  defend- 
antf)  who  had  not  appeared.    The  largest  virile  share  of  any 

41 
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QAgrm  Dim  defepdant,  was  two  hundred  and  tbirtj-eight  dollars  and 
I  thirtj-three  and  a  half  cents. 

"^^  A  motion  by  defendants  for  a  new  trial,  on  the  usual 

fBwm'a      grounds,  that  the  verdict  was  contrary  to  law  and  eyidence* 
was  overruled. 

The  defendants,  who  had  appeared,  filed  their  petition  of 
appeal.  Their  names  were  all  stated  in  the  appeal  bond| 
but  five  of  them  omitted  to  sign  it.  There  was  but  one 
surety  on  the  bond.  The  penalty  of  it  was  two  thousand  five 
l^undred  dollars,  the  sum  ordered  by  the  judge. 

DaviSf  for  plaintiff  and  appellee,  moved  to  dismiss  the 
s\ppeal  on  the  following  grounds: 

1.  Judgment  is  against  each  of  the  defendants  for  his  virile 
share,  and  the  virile  share  of  no  one  defendant  exceeds  three 
hundred  dollars. 

2*  The  reversal  of  the  judgment  as  to  one^  would  not 
operate  a  reversal  as  to  any  other. 

8.  Some  have  not  appealed:  such  cannot  be  benefited  or 
ipjured  by  the  results  of  this  appeal. 

4.  The  bond  is  insufficient:  no  one^heir  is  responsible  upoa 
the  bond,  unless  as  security,  except  to  satisfy  the  judgment 
(gainst  himself.  He  should  give  security,  therefore,  for  one 
half  more  than  his  own  judgment. 

5.  If  the  heirs  are  responsible  as  securities  for  each  other, 
the  bond  is  bad,  because  all  the  parties  to  it  have  not  signed, 
^nd  the  others  are  consequently  not  held. 

6.  The  security,  Joseph  Thompson,  is  not  held,  because 
all  the  parties  named  in  the  bond  have  not  signed;  he  signed 
upon  the  faith  of  all,  not  of  a  part. 

7f  If  the  bond  is  insufficient  as  to  one,  and  it  must  be  for 
the  party  who  has  not  signed.  The  whole  bond  is  bad,  if 
the  appeal  is  one  and  integral,  and  the  appeal  must  be 
dismissed. 

8.  If  the  appeal  is  not  one  and  integral,  the  court  is  with- 
out jurisdiction,  because  the  amount  of  one  judgment  cannot 
be  added  to  the  amount  of  another  to  give  this  court  jurLi- 
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diction,  when  the  defendatits  are  neither  jointlj,  nor  jointly  Easterw  JHi. 
and  severally,  liable  for  the  amounts  of  the  different  judg-*  i 
ments.    Joseph  Thompson,  signs  as  a  security  for  all  the       *^kkc 
defendants  in  one  bond«     This  is  bad,   because  all  the      s«wi^'t 
defendants  have  several,  not  joint  liabilities,  and  one  surety 
cannot  be  received  in  the  same  bond,  to  different  and  several 
obligations. 

0.  The  parties,  defendants,  are  joined  in  the  court  below, 
in  the  application  for  a  new  trial.  If  any  one  had  not  joined, 
he  wonld  have  been  concluded  by  the  verdict  and  judgment. 
Therefore,  the  appeal  is  not  joint,  but  several.  Code  of 
Practice^  articUt  570,  575.  As  to  that  part  of  the  article 
which  relates  to  a  judgment  for  a  specific  sum^  art.  579,  ati* 
874.    Prevost  and  wife  vs.  Chreig  et  aU  5  JV.  S.  87. 

10.  The  security  in  this  case  could  not  call  upon  any  ^ 
the  debtors  for  the  whole  amount  of  the  bond. 

Mabtin,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  claimed  from  each  of  the  defendants,  his 
▼irile  share  of  five  thousand  dollars,  alleged  to  be  due  him 
for  professional  services  in  the  settlement  «f  their  ancestor's 
estate. 

^    Two  of  the  defendants  did  not  appear,  the  otben  pleaded 
the  general  issue. 

There  was  a  verdict  and  judgment  for  the  plaintifl^  and 
Ae  defendants  appei^d,  after  an  unsuccesfltfcil  effort  tat 
obtain  a  new  trial. 

A  dimissal  of  the  appeal  was  prayed,  on  the  grounds  that 
the  virile  share  of  none  of  the  defendants  amotmted  to  m6te 
tbOa  two  hundred  and  fifty  dollars,  on  account  of  the  insuffi- 
ciency of  the  bond,  which  wa^  not  subscribed  by  ftll  fbe 
the  appellants,  and  which  was  for  too  small  a  sum,  and  on 
Hccount  of  the  defendants  not  having  appealed. 

We  are  of  opinion,  the  appeal  ought  not  to  be  dismissed.     Tht 

The  plaintiff's  is  a  joint  claim  for  a  large  sum  again6t  <^»  Mnwmt  of ti^ 
MTeral  heirs,  and  the  amount  of  the  judgment,  does  notj^^l?*'*'** 
determine  the  right  of  appeal,  which  i^  gbvemed  hy  th^ 
claimed. 


:  't  iL»i»«ii 
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JUamBX  Dm. 

MOK  KT  AL. 

•JJUflSR. 

The  lifMtiire 
«#  tba  sppeiUuit 
to     tbe     appeal 
is 


Tba  oniariiOB  of 
of  the  do- 


to  ap- 
poal,oaBaot  affaet 
tba  rifht  of  the 
oIlMn  to  do  M. 


The  signatare  of  the  appellant  to  the  bond  is  not  essentia], 
as  he  is  bound  by  the  judgment,  more  virtually  than  by  the 
bond.  The  penalty  of  the  bond,  as  fixed  by  the  judge,  is 
two  thousand  five  hundred  dollars,  and  the  judgment  is  for 
one  thousand  four  hundred  and  thirty  dollars.  The  omission 
of  some  of  the  defendants  to  appeal,  cannot  affect  the  right 
of  the  others  to  do  so. 

On  the  trial,  two  bills  of  exception  were  taken,  but  as  they 
were  presented  by  the  appellee,  it  is  useless  to  examine  them. 
No  other  question  of  law  arises.  The  jury  thought  the 
claim  of  the  plaintiff  for  the  amount  of  their  verdict,  was 
sufficiently  proved;  the  court  declined  granting  a  new  trial. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
jadgment  of  the  District  Court  be  affirmed  with  costk 


MON  ET  AL.  w.  OARNIER. 


6     324 

123    6oe 


APrXAL  raOM  TBI  COURT  OV  FBOBATXS,  rOK  THB  PARIIH  AMB   CITT  OP  HtW- 

OKLEAKS. 


Where  the  functioiu  of  two  execotora  are  equal  end  undivided,  each  can 
claim  one  half  only  of  the  commission. 

The  legacy  left  to  a  co-executor,  is  evidence  of  the  testator  to  remunerate 
this  co-executor  for  his  trouble,  by  the  legacy,  instead  ol  the  half  of  the 
commission  he  would  otherwise  have  been  entitled  to. 


Roman  Mon,  died  on  the  2d  November,  1832,  leaving  a 
testament,  in  which  he  appointed  John  Garnier  and  Antonio 
Rivasy  his  executors,  and  left  to  the  latter  a  legacj. 

The  testamentary  executors,  administered  on  the  estate, 
and  filed  their  final  account,  praying  to  be  discharged* 

In  this  account  no  commission  was  claimed  by  or  allowed 
to  Antonio  Rivas,  he  having  received  a  legacy* 


OARHIBH. 


OP  THE  STATE  OP  LOUISUNA.  SS5 

John  Garnier,  the  other  testamentary  executor*  however.  EAsmur  Dm. 
claimed  the  whole  commission,  amountine:  to  twelve  hundred 

°  MOW  ET  AL. 

and  fbrty*two  dollars  and  twenty  cents,  being  two  and  a  half         w. 
per  cent,  on  all  the  assets  which  came  into  the  hands  of  the 
said  executors. 

To  this  claim  of  John  Garnier,  the  mother  aod  widow  of 
the  said  Romsin  Mon,  his  sole  legatees  by  universal  title, 
filed  an  oppositioQ,  on  the  ground,  that  under  the  aforesaid 
circumstances,  he  was  entitled  only  to  half  commissions,  viz: 
six  hundred  and  twenty-one  dollars  and  ten  cents. 

The  judge  a  quo  sustained  the  opposition.  The^plaintiff 
appealed. 

Merderj  for  plaintiff  and  appellant. 

Janinj  contra^  relied  on  the  following  points. 

1.  When  the  testator  appoints  several  executors,  they 
must  rateably  share  the  commission  of  two  and  a  half  per 
cent  Civil  Code^  art.  1676,  1678.  But  when  a  testamen- 
tary executor  receives  a  legacy,  he  cannot  claim  the  com- 
mission, to  which  he  would  otherwise  be  entitled,  and  it 
returns  to  the  estate.  Civil  Code^  1679,  because  he  is  consi- 
dered as  being  remunerated  by  the  legacy,  for  the  manage- 
ment of  the  estate.  If  then  in  such  a  case  the  commission 
of  the  executor,  who  is  also  a  legatee,  were  to  inure  to  the 
benefit  of  the  other  executor,  the  estate  would  pay  twice  for 
the  same  services. 

2.  It  is  believed,  that  our  judicial  system  is  the  only  one, 
which  allows  a  commission  to  an  executor.  But  the  French, 
Spanish  and  English  laws,  view  a  legacy  left  to  an  executor, 
in  the  same  light  as  ours,  that  is,  as  a  reward  for  his  services, 
and  he  loses  it,  if  he  refuses  to  act,  5  Toullier^  1  Febr*  93. 
Duty  of  executors,  j7.  164. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

Gamier  is  appellant  from  the  judgment  of  the  Court  of 
Probates*  which  allows  him  a  commission  of  one  and  a  fourtfat 
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EAff  XM  Dit.  per  cent,  only*  as  executor  of  the  lafit  will  and  testament  of 
R.  Mon  Y.  Fon,  deceased. 
«f.  Garnier  and  Rivas  are  mentioned  as  executors,  and  their 

"**  functions  are  not  divided  bj  the  will,  in  which  a  legacy  is 
given  to  Rivas,  who  accordingly  made  no  claim  to  any  com- 
mission. The  heirs  opposed  Garnier's  claim  to  a  commission 
of  two  and  one  half,  and  their  opposition  was  sustained* 

It  does  not  appear  to  us  that  the  Court  of  Probates  erred. 

The  Louisiana  Codej  allows  to  an  executor  or  executors,  a 

commission  of  two  and  a  half  per  cent.     Louisiana  Code^ 

1676, 1678.    But  executors  to  whom  a  legacy  is  given  by 

the  will,  are  not  entitled  to  any  commission,  unless  the  testa* 

tor  formally  expresses  his  intention  that  to  the  legacy  and 

commission  be  received,    id*  1679. 

^SmStSivuX-     '^^®  appellants  having  a  co-executor,   with  equal  powers, 

Sd"  aadi^C^  ^^  entitled  to  his  share  of  the  commission,  i.  e.  one  half  of 

V^iSStti^^  two  and  a  half,  which  is  exactly  what  the  judgment  appealed 

*•*— *^-   from  allows  him. 

Th«i«ffMyieft  The  Icffacy  left  to  this  co-executor  is  evidence  of  the  tes- 
^^SrST  nMwU  t^t^^j  to  remunerate  this  co-executor  for  his  trouble,  by  the 
Mor^^ibr^  legacy,  instead  of  the  half  of  the  commission  he  would  other* 
Scw/iBMiKdor  ^^^  have  been  entitled  to.  This  circumstance  does  not  in 
•^  ''^  "^  to  the  least  add  ought  to  the  trouble  of  the  appellant^  nor 
consequently  to  his  claim  for  compensation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  affirmed  with  costs. 
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Eastbrw  Dis. 
BnNOUE  ET  AL.  v$.  TfflBODEAUX*S  WIDOW  ET  AL.  '^'^  *"*" 

MIROUX  IT  M» 

ATPVAL  nOH  TUB  COntT  OV  THB    BXOOITD  DISTRICT,    THE  JVDOB  THBRBOF  ^' 

TRIBODXATO'f 

PRXSIDIirO.  WIDOW  BT  U»» 

Of  all  questions,  there  is  perhaps  none  on  which  the  verdict  of  a  joiy  is 
entitled  to  more  weight,  than  that  wliich  relates  to  the  value  of  waste  land 
in  the  parish. 

On  the  19th  day  of  December,  1826,  the  plaintlfis  sold 
by  public  act,  to  Henry  S«  Thibodeaux,  in  consideration  of 
two  hundred  dollars  paid  by  him,  all  their  right  and  title  to 
a  lot  confirmed  under  the  act  of  Congress,  situated  on  bayou 
Terre  Bonne,  containing  six  hundred  and  forty  acres,  and 
marked  number  four  hundred  and  nineteen,  and  to  Alexis 
Le  Jeune  nineteen  arpents  in  front,  on  said  bayou,  in  Le 
Jeune's  possession,  the  title  to  which  has  also  been  confirmed, 
and  which  is  one-half  of  the  lot  numbered  six  hundred  and 
sixteen. 

The  plaintifis  brought  their  action  in  September,  l85Sf 
and  sought  to  set  aside  this  sale,  on  the  ground  of  error, 
fraud  and  lesion.  They  also  claimed  fire  hundred  dollars, 
as  damages  for  the  use  and  occupation  by  the  defendants. 

The  widow  of  the  vendee  pleaded  the  general  denial. 
Alexis  Le  Jeune,  averred  that  he  and  Pierre  Minou^,  the 
lather  of  one  of  the  plaintifis,  purchased  the  title  to  the  tract 
of  land  from  Jean  Dupr^;  that  this  land  was  afterwards  con- 
firmed  in  the  name  of  Pierre  Minou6,  the  son,  by  agreement 
between  his  father  and  Le  Jeune;  that  immediately  after  the 
sale  from  Dupr£,  Minoue,  pdre  and  respondent,  divided  the 
land,  the  former  taking  possession  of  the  upper  twenty 
arpeots  front  of  said  land,  and  the  latter  of  the  lower  twenty 
arpents;  Le  Jeune  had  since  retained  possession  of  his  share. 
He  also  alleged  that  at  a  meeting  of  the  heirs  and  represen- 
tatives of  Minou^,  pire,  on  the  16th  day  of  June,  1823,  Thi* 
bodeax  then  being  present,  he  (Thibodeaux)  concurred  with 
the  others  in  the  passage  of  an  act  by  which  Le  Jeune's  title 
ia  the  lower  half  of  said  tract  was  expressly  recognised  and 
wnftnned.    -He  added  the  general  denial. 
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Emtbss  Dm.      The  defendants   amended  their   answers,   by  pleading 
title  in  themselves  by  prescription. 

""'**''"*  ^'      ^^^  cause  was  submitted  to  a  jury  who  could  not  agree 

TBiBODBAux's  on  a  vordict. 

On  the  second  trial  the  testimony  taken  on  the  first,  waa 
by  consent  admitted,  subject  to  legal  exceptions. 

The  plaintiffi  gave  in  evidence  the  act  of  sale  of  the  lands 
in  question,  the  certificates  of  confirmation,  the  surveys,  da- 
ted 18th  June,  1826,  and  the  testimony  of  Legendre  taken 
under  a  commission,  with  the  exception  of  his  answers  to  the 
fifth,  sixth,  seventh  and  eighth  interrogatories,  tending  to 
prove  the  execution  of  the  said  act  of  sale  through  fraud  and 
error,  induc<*d  by  the  defendants,  to  the  rejection  of  which 
answers  by  the  judge  a  quo,  the  plaintiff  excepted.  The 
only  objection  at  the  trial  to  this  testimony  of  Legendre's, 
was  that  it  could  not  contradict  the  act. 

Legendre  was  a  witness  to  the  execution  of  the  net,  proved 
it  was  read  before  signing;  that  it  was  passed  at  the  house  of 
vendee;  that  the  sale  was  made  by  Madame  Minou6  of  a 
tract  of  land,  of  which  he  did  not  remember  the  measure* 
ment,  for  the  sum  of  two  hundred  dollars.  Witness  is  the 
nephew  of  Madam  Minou6,  and  the  curator  of  her  three 
children. 

Cazeaux  swore  that  lot  number  four  hundred  and  nineteen 
was  worth  in  1826,  two  thousand  doJIars,  and  half  of  number 
six  hundred  and  sixteen,  was  then  worth  one  thousand  dollars, 
according  to  his  sale  of  an  adjoining  tract  of  the  same  qual- 
ity, but  with  less  low  land,  for  five  thousand  dollars.  At 
auction  witness  thought  number  four  hundred  and  nineteen 
could  not  have  been  sold  at  all  in  1826,  but  its  value  was 
five  hundred  dollars,  the  other  tract  was  worth  about  the 
same  sum.  Lands  on  that  bayou  then  sold  from  two  to  one 
hundred  dollars  the  front  acre,  and  were  of  less  value  lower 
on  the  bayou.  Lands  were  then  of  no  fixed  value  in  ttie 
neighborhood.  They  were  sold  at  every  price,  some  at 
twenty-five  dollars,  others  at  one  hundred  dollars. 

Roddy  estimated  lot  number  four  hundred  and  nineteen  as 
worth  two  thousand  dollars,  the  other  lotas  worth  very  little^ 
having  no  cypress.    He  was  not  there  in  1896. 
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fPiakins.  who  resided  on  the  hayou,  estimated  the  land  'SAwtMrDis. 
worth  in   1826  one  hundred  dollars  the  front  acre,  and  a 

fifteen  dollars  the  superficial  acre.    Part  of  that  land  sold  in    *°''^,*^  ^* 
1826  for  one  hundred  dollars  an  arpent  front     There  was  *h»odiaux'« 

'^  WIDOW  XT  AL. 

then  no  fixed  price  of  lands  in  the  vicinity. 

Delaporte  testified  that  lands  in  this  vicinity,  though  their 
Talue  varied  according  to  quality  and  location,  had  then  no 
fixed  prices;  and  that  uncleared  lands  on  this  bayou  might 
be  had  at  two  or  two  and  half  a  dollars  the  superficial  acre* 

Ellis,  the  brother-in-law  of  one  of  the  defendants,  swore 
that  lands  were  then  fluctuating  in  value  on  this  bayou,  and 
that  he  sold  in  that  year  one  thousand  acres  of  as  good  land 
as  any  in  the  parish,  for  one  thousand  two  hundred  and  fifty^ 
dollars. 

The  plaintiffs  objected  to  proof  of  value  of  lands,  other 
than  those  set  forth  in  the  petition,  and  also  that  lands  in  the 
Bame  parish  had  then  no  fixed  value  oflfercd  to  prove  by  com* 
parison  the  value  of  the  lands  in  dispute.  The  evidence  was 
admitted,  and  they  excepted. 

The  defendants  had  a  verdict,  and  a  new  trial  having  been 
refused,  the  plaintiffi  appealed. 

JVicholh  and  Wheeler,  for  plaintiffs  and  appellants* 

1.  The  court  below  erred  in  refusing  the  evidence  of 
Legendre  and  others,  going  to  the  jury  to  establish  fraud,  on 
the  part  of  the  purchasers  of  the  lands  in  question.  Sopes  vs. 
Griffin'' s  Elxecutor,5  M3,rtin*s  R^p.  145.  Croezefs  Heirs  ys* 
Oandet,  6  ibid.  524.  Fonque's  Syndic  vs.  Vignaud,  6  ibid*  423. 
TerrePs  Heirs  vs.  Croper,  9  ibid.  350. 

3.  The  court  erred  in  permitting  evidence  to  go  to  the 
jury,  to  show  the  value  of  other  Linds  in  the  parish,  and  that 
other  lands  had  no  fixed  value,  situated  in  remote  and  unset* 
tied  parts  of  the  parish,  in  order  to  show  by  comparison  the 
▼alue  of  the  lands  in  question. 

3,  The  verdict  of  the  jury  and  judgment  of  the  court 
^elow,  are  contrary  to  law  and  evidence,  as  lesion  is  clearly 

42 
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^^^J?'*'  established  by  every  witness  examined  on  trial.     La*  Cod  e 

AprU,  1834.  ^  •' 

eB====arte.  1851, 1866,  tm;/u.92ve. 

99.  4.  The  whole  evidence  being  before  this  court,  there  is 

WIDOW  Vtal  ^^  necessity  for  remanding  the  cause  for  a  new  trial. 

J.  Porter^  contra^  contended  as  follows. 

1.  The  question  for  the  court  to  decide,  is  not  one  of 
error  or  fraud,  for  there  is  no  evidence  of  any ;  but  whether 
there  be  evidence  of  lesion  sufficient  to  induce  this  court  io 
set  aside  the  verdict  of  a  jury,  and  the  judgment  of  the 
District  Court. 

2.  The  parol  evidence  introduced  by  the  plaintifls,  would 
in  itself  be  sufficient  to  justify  in  its  fullest  extent,  the  finding 
of  the  jury;  because  it  is  contradictory,  and  establishes,  if  an  j 
thing,  that  waste  lands,  at  the  time  of  the  sale,  in  that  part 
of  the  country,  had  no  fixed  value.  It  is  true,  witnesses  say, 
that  they  estimate  the  land  in  dispute  when  sold,  at  such  a 
sum,  as  might  perhaps  be  sufficient  to  establish  lesion,  were 
it  not  that  they  offer  such  explanations  as  reduce  their  testL 
mony  to  nothing.  Pierre  Cazeau,  estimates  the  tract  marked 
A,  at  two  thousand  dollars,  and  the  half  of  tract  marked  B, 
at  one  thousand  dollars.  On  his  cross  examination,  however, 
he  says  that  he  forms  this  opinion,  because  he  sold  a  tract  of 
land  of  the  same  quality  for  five  thousand  dollars.  The 
court,  however,  will  remark,  that  he  says  nothing  about  the 
quantity  of  land  contained  in  the  tract  he  sold.  It  may  have 
been  five  times  or  ten  times  as  large,  as  both  the  tracts  now 
sued  for,  put  together.  And  notwithstanding  the  quality  was 
the  same,  it  leaks  out,  that  it  had  less  low  land  than  the  tracts 
now  in  dispute.  -  He  also  declares  that  lands  were  then  sold 
at  every  price,  and  that  there  was  no  fixed  value  for  land  in 
that  part  of  the  parish. 

3.  The  attempt  to  form  an  estimate  of  the  value  of  land, 
with  a  view  to  establish  lesion,  by  proving  what  other  per- 
sons sold  tracts  for,  in  the  same  neighborhood,  is  the  weakest 
kind  of  evidence,  and  liable  to  the  greatest  abuse.    It  is  onlj 
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where  something  like  a  market  price  exists,  as  in  case  of  E^'^ern  Dis. 

°  r  7  April,  1834. 

bouses,  town  lots  improved,  or  plantations  under  cultiration,  — j- 

that  the  value  of  property  can  be  established,  under  the  '^^^^^^^'^  ^• 
meaninc",  and  for  the  purposes  contemplated  by  articles  1854  thibodeaux's 

^  ^  WIDOW  ET  AL. 

and  1855  of  Civil  Code.  Waste  lands  may  sometimes  have 
a  determinate  value,  susceptible  of  being  proved;  but  clearly, 
the  attempt  at  such  proof  has  been  a  total  failure  here. 

4.  But  if  the  price  at  which  lands  of  a  like  quality  sold  for 
at  the  time,  is  to  be  taken  as  a  standard  or  scale,  by  which 
the  value  of  the  land  in  dispute  must  be  measured,  then  the 
court  will  find  that  lands  of  as  good  a  quality  sold,  about 
tiiat  period,  at  a  much  lower  rate,  and  consequently  such 
testimony  is  rebutted  and  destroyed. 

5.  Delaporte  bought  as  good  lands  for  two  dollars  and  twen- 
ty cents,  at  seven  years  credit,  on  bayou  Little  Terre  Bonne, 
which  may  probably  be  considered  as  low  as  the  land  in  dis- 
pute. In  1826,  Tanner  bought  land  at  sixteen  cents  per  • 
acre,  which  was  at  least  six  cents  per  acre  lower  than  the 
sale  made  by  plaintiffs  to  defendants,  and  a  tract  of  one  thou- 
sand six  hundred  acres  for  three  hundred  and  fifty  dollars, 
which  was  also  some  cents  lower. 

6.  The  court  will  also  perceive  that  MaSam  Minou6,  one 
of  the  plaintiffs,  acknowledged  that  the  land  for  which  the 
defendant,  Alexis  Le  Jeune,  is  now  sued,  was  really  his 

property. 

7.  As  regards  the  testimony  of  Francois  Legendre,  it  was 
property  rejected  by  the  court.  The  commission  was  direct- 
ed to  the  parish  judge  of  Lafourche  Interior,  and  was 
executed  by  a  justice  of  the  peace. 

8.  But  even  supposing  it  had  been  legally  executed,  the 
judge  a  quo,  did  not  err  in  rejecting  it.  The  object  evident- 
ly  was  under  the  allegation  of  fraud,  to  introduce  evidence 
cstablUhing  a  set  of  facts  contradictory  to  the  facts  esta- 
blished by  the  bill  of  sale.  Fraud  was  alledged,  and  parol 
evidence  might  perhaps  be  legally  introduced  to  prove  such 
fraud;  but  the  witness  in  his  answer  to  the  second  interro- 
gatory,  discloses  a  fact,  which  if  answered  viva  voce,  in  open 
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Ea««m  Dm.  court,  would  have  been  a  sufficient  reason  for  the  court  to 

=  exclude   the  other    questions  propounded*      It  would   be 

M.        '  strange  indeed,  if  a  witness  were  permitted  first  to  prove 

If?^'.^.^?  that  the  deed  complained  of,  was  read  to  the  parties  before 
signing,  and  afterwards  to  prove,  that  the  said  parties  did 
not  know  what  thej  were  signing.  There  is  nothing  in  the 
testimony  of  Legendre,  even  had  it  been  admitted,  which 
would  have  changed  in  aught  the  finding  of  the  jury;, nor  is 
there  in  truth  any  thing  in  the  cases  cited,  that  has  bearing 
on  this  point.  In  cases  of  this  Kind,  this  court  has  frequently 
decided,  that  it  is  the  province  of  the  jury  to  decide. 

Indeed  I  do  not  recollect  but  a  single  case  in  which  the 
court  granted  a  new  trial,  when  the  verdict  of  a  jury  had 
negatived  the  charge  of  fraud.  I  mean  the  case  of  Brandt 
and  Fo8ter*s  syndics  vs.  Christopher  Adams.  But  there  the 
evidence  was  so  strong,  so  irresistable  in  its  character,  that 
the  court  could  not  hesitate. 

Jficholls  and  Wheeler^  for  plaintifl&  and  appellants,  in  reply. 

1.  The  decision  of  this  suit  entirely  depends  on  a  single 
fact,  viz:  was  or  was  not  the  land  sold,  worth  at  the  time  of 
sale,  more  than  four  hundred  dollars.  The  fact  is  proven 
by  every  witness  sworn  on  the  trial ;  though,  as  stated  by 
some  of  the  witnesses,  that  the  price  of  land  of  that  des- 
cription fluctuated,  yet,  with  all  the  fluctuations,  they  all 
concur  in  saying  the  land  was  worth  more  than  four  hundred 
dollars. 

2.  The  only  question,  therefore,  is  as  we  have  stated, 
what  was  the  value  of  the  land?  what  was  it  worth?  That 
fact  ascertained,  the  application  of  the  law  to  the  case 
admits  of  no  difficulty.  The  appellants  contend,  that  no 
matter  how  fluctuating  may  be  the  price,  no  matter  how 
depreciated  may  be  may  be  the  value  of  such  land,  that 
value,  once  established,  is  the  only  test  of  the  existence  or 
non-existence  of  lesion. 
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Martin,  J.,  delivered  the  opinion  of  the  court.  ^^rtTTsM!"" 

The  plaintiffs  are  appellants  from    a  judgment  against         «,. 
them  on  a  claim  to  have  a  sale  of  land  set  aside,  on  account     '»»'»«^''« 
of  error,  fraud  and  lesion. 

Their  counsel,  who,  at  first  had  drawn  our  attention  to 
two  bills  of  exceptions,  have  informed  us  that  the  decision 
of  this  case  depends  upon  a  single  fact,  viz:  the  value  of  the 
land,  at  the  time  of  the  sale.  In  this  view  of  the  case,  the 
counsel  for  the  defendants  and  appellees  has  concurred. 

The  case  was  submitted  to  two  juries;  the  first  did  not 
agree  on  a  verdict,  the  second  found  one  against  the  plain- 
tiffs. The  testimony  is,  in  our  opinion,  somewhat  confused 
and  contradictory.  The  district  judge  refused  to  allow  a 
new  trial.  Of  all  questions,  there  is  perhaps  none  on  which 
the  verdict  of  a  jury  is  entitled  to  more  weight,  than  those  tiooa,    then  !■ 

perhspt  IHMI6  OB 

which  relate  to  the  value  of  waste  land  in  their  parish.      It  wuch  the  m- 

*■  diet  of  a  Jury  it 

is  not  suggested  that  if  the  case  was  remanded  to  a  third  «^f^  to  mora 

^^^^  weif  btf  tiuui  tan 

jury,  clearer  evidence  could  be  adduced;  and  though  that  J^^JJ^^^JJ^ 
before  us  may  preponderate  in  some  degree  in  favor  of  the  |JJ*  *■*>»•  p«- 
plaintiff,   yet  does  not   sufficiently  do  so  to  justify  us  in 
Betting  the  verdict  aside. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


LALANDE  v$.  JENFREAU. 

APPEAL  PROM  TBK  PARISH  COURT  POR  THS  PARISH  AlTD  CITT   OP  RKW-0RLRAR8. 

The  circQiiftance  that  an  award  of  amicable  compounders  has  been  made, 
which,  by  agreement  of  the  parties,  was  to  be  final  and  become  die 
Jndgment  of  the  court,  does  not  aothorise  the  dbmiMal  of  the  appeal. 
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^^^SrtL  i8m"*      "^^^^  action  was  brought  to  settle. a  co-partnership.     The 

=====  plaintiff  avers  that  by  an  act  passed  before  Felix  de  Arnaas, 

"wT"     notary  public,  on    the  21st  day  of  December,  1830,  the 

jxvraxAv.    plaintiff  and  Augustine  Jenfreau  formed  a  co-partnership 

for  the  purpose  of  refining  sugar,  and  making  the  same  intc 

loaves. 

That  by  the  terms  of  said  agreement  of  partnership,  the 
same  was  to  expire  on  the  1st  of  August,  1831,  but  that  at 
the  expiration  thereof,  the  same  was  by  mutual  consent  con 
tinned  until  the  10th  of  May,  1832. 

That  by  just  settlement  of  the  affairs  of  said  partnership 
the  same  would  be  indebted  to  the  plaintiff  for  advance 
made,  expenses  paid,  sugars  purchased  and  other  charges,  i 
a  balance  of  two  thousand  eight  hundred   eighty-six  doUai 
and  seventy-one  cents. 

The  general  issue  was  pleaded. 

It  was  agreed  by  the  parties  ^  to  refer  this  case  to  two  dis 
tinct  referees,  one  to  be  chosen  by  each  of  us,  as  sale 
referees  to  act  as  amicable  compounders,  and  their  award  tc 
be  final  as  to  all  matters  of  difference  between  us,  and  to  bi 
entered  up  as  the  judgment  of  the  court  in  said  suit;  whoS' 
award  shall  in  that  suit  be  binding." 

**  It  is  further  agreed  that  said  referees  are  to  have  accej 
to  all  the  books,  papers  and  accounts  relating  to  the  subje 
matter,  and  to  hear  testimony  of  the  whole  without  at 
judicial  formality  whatever,  and  that  each  party  shall  furnif 
his  accounts  and  evidence  at  such  time  and  place  as  th 
referees  shall  designate,  or  in  default  thereof,  the  sai 
referee  shall  proceed  to  determine  the  matters  referred  t 
them  ex  partcJ^^ 

The  referess  reported  the   defendant    indebted   to  ihc 
plaintiff  in  the  sum  of  one  thousand  five  hundred  eighty* 
eight  dollars  and  seventy  cents.      The  homologation  of  this 
report  was  opposed  on  several  grounds,  in  support  of  which^ 
the  record  shows  no  proof  adduced. 

The  award  was  homologated,  and  judgment  rendered  in 
pursuance  of  it. 

The  defendant  appealed. 
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Conrad^  for  plaintiff  and  appellee,  contended:  '^IS? ifiS*** 


1.  That  the  appeal  should  he  dismissed  with  costs  and 
damages*  This  court  cannot  examine  the  merits  of  the 
case,  inasmuch  as  by  the  agreement  of  the  parties,  the 
award  of  the  arbitrators  was  final,  and  became  the  judg- 
ment of  the  court. 

2.  If  this  exception  be  overruled,  then  the  plaintiff  avers 
there  is  no  error  in  the  j  idgment  appealed  from,  and  it 
should  be  confirmed  with  costs,  except  in;ismuch  as  it  con- 
demns the  plaintiff  to  pay  costs;  and  he  prays  for  damages 
as  on  a  frivolous  appeal. 

3.  The  court  clearly  erred  in  condemning  the  plaintiff  to 
pay  costs.  The  award  of  the  arbitiators,  which,  by  agree- 
ment, was  to  be  the  judgment  of  the  court,  is  silent  on  the 
subject  of  the  costs,  and  finds  a  balance  for  the  plaintiff;  of 
course  the  defendant  should  pay  costs.  Code  of  Practice^ 
art.  549. 

4.  The  appeal  was  evidently  for  delay,  only.  See  the 
points  filed  by  the  defendant  in  opposi&n  to  the  homologa- 
tion of  the  award,  and  the  total  absence  of  any  ground  for 
a  reversal. 

SoulSj  contrcu 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellee  has  prayed  that  the  appeal  be 
dismissed  with  costs  and  damages,  because  this  court  cannot 
examine  the  merits  of  the  case,  iuasmuch  as  by  the  agree- 
ment of  the  parties,  the  award  was  final,  and  to  be  the 
judgment  of  the  court. 

This  is  not,  in  our  opinion,  a  ground  of  dismissal,  because 
on  the  return  of  the  award,  either  of  the  parties  might  have 
filed  exceptions  thereto,  as  if  it  was  not  made  vnthin  the 
legal  period,  &c. 


>yrtt,  1884. 

L4LANDX 
JSITFBSAU. 
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Emtsm  Dit.      The  answer  to  the  appeal,  prajs  that  the  jadgment  be 

=  annulled,  so  as  to  reverse  that  part  of  it  which  charges  the 

„.  plaintiff  With  costs* 

▲LKiARDBR.        ^hc  recoFcl  shows  that  on  the  service   of  a  rule  on  the 

itu^  thiA^  defendant  to  show  cause  why  the  award  should  not  be  homo- 

bie  eompoundora  logated,  the  defendant  filed  exceptions,  charging  misconduct 

which,  by  affreel  and  partialiiv  in  the  arbitiators,  which  he  in  no  way  sup- 
meat  orth«  par-  111  1  1 
ttoiL  "^^^^^  ported,  and  judgment  was  given  according  to  the  award,  in 

the  judfment  of  f^^^Qp  Qf  ^^^  plaintiff,  who  Were  ordered  to  pay  costs. 

the  court,    does  r  ^  r   J 

JJJ^^'Jy  SS      ^*  *^  apparent  Ihat   this    condemnation  of  the  costs  is 
'«^  illegal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  parish  court  be  annulled,  avoided  and 
reversed,  and  that  the  plaintiff  recover  from  the  defendant 
the  sum  of  one  thousand  five  hundred  eighty-eight  dollars 
and  seventy  cents,  with  costs  in  both  courts. 


CLEGG  ET  ALS.  vs,  ALEXANDER. 

▲PPKAL  FROM  THE  COURT  OF  THE   FIRST  JUDICIAL  DISTRICT. 

It  is  a  legal  presamptlon,  which  may  be  rebutted,  that  a  bill  of  exchange  Is 
accepted  on  the  existence  of  funds  belonging  to  the  drawer,  in  the  hands 
of  the  acceptor  or  that  the  latter  is  indebted  to  the  fonner. 

In  an  action  by  the  acceptor,  against  the  drawer  of  an  accommodation  bill  of 
#xchange ;  proof  must  be  made  of  the  hand  writing  of  the  drawer;  that  tba 
bill  was  put  in  circulation  after  acceptance,  and  payment  was  made  to  a 
person  authorised  to  demand  it. 

An  action  by  the  acceptor  against  the  endorser,  cannot  be  spstained  without 
proof,  that  the  acceptance  vras  made  purely  for  the  accommodation  of  tha 
drawer. 
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Tbk  ii  a  suit  broaghc  bj  plaiotifik  agiiltitt  defendatnt^  by  ^M^^^j^"^' 


attachmenty  the  parties  residing  respectively  In  Englaikl  and 

Ireland*    Th^  plaintiflb  allege  tbemselves  to  be  accommo-  ^^^  >^  ^^' 

dation  acceptor*  for  defendant,   the  drawer  of  a  bill  of  alixaitdm. 

Exchange  for  six  hundred  pound«  sterling,  drawn  at  Llret^ 

pool  on  the  38tb  Janaarf,  1831^  at  three  inontht  from  date, 

and  which  fell  due  1st  of  May.    There  was  proof  of  tha 

signatory  and  that  the  bill  was  in  clreolatiom    The  evidence 

that  it  wad  accepted  for  the  accommodation  of  the  defendant 

fe«ts  on  three  letters  written  by  him;  the   first  addressed 

to  George  A.  Brown,  who  is  proved  to  be  a  member  of 

the  plaintifis'  firm;  the  other  two  were  addressed  to  the 

partnership. 

The  following  attract  it  taken  from  the  third  letter,  dated 
at  Lhrerpool,  30th  April,  1831,  and  addressed  to  Cleggi 
Brown  ft  Co,,  at  Manchester. 

'^GsiffLraifi^t'-^Iamifi  receipt  of  yoar  esteemed  f»vorof 
1 6th  instant,  and  hasten  to  give  yon  an  extract  from  Brown, 
Blandin  &>  Go's,  last  advice,  dated  Tampico^  January  1, 
18dL'  *  We  remitted  a  short  tim«  ago  to  William  and  James 
Brown  &  Go.,  Liverpool,  for  your  account,  six  hundred  and 
sixty  pounds.  After  covering  themselves  for  the  advances 
made  by  them  for  your  account,  on  your  shipments  to  us,  the 
balance  will  be  at  your  disposition,  of  Which  please  take 
notice.'  Of  this  remittance  on  my  account  to  William  and 
Jamed  Brown  6l  Co.,  I  have  in  no  way  availed  myself,  cal- 
culating it  would  go  to  cover  the  cash  advance,  say  three 
hundred  and  eighty-five  pounds,  and  to  meet  the  further 
sum  of  six  hundred  pounds,  due  Ist  May;  so  that  of  course 
placing  you  in  funds  for  six  hundred  pounds,  came  not  into 
my  calculations,  for  this  or  the  succeeding  month,  particu- 
larly as  the  goods  were  shipped  to  Tampico,  on  the  under- 
standing with  your  Mr.  G.  Brown,  that  the  one  half  ot  the 
amount  of  the  invoice  should  be  remitted  for,  on  arrival  of 
the  goods;  however,  could  I  at  this  short  notice  do  any  thing 
In  the  way  of  remitting  you  funds,  would  be  most  happy;  but 
my  hitherto  small  means  have  been  cramped  by  recent  losseSy 
of  which  I  iliade  yon  aware  when  in  Manchester.    Ware  this 
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EAaTERir  Dfs.  not  the  case,  and  had  I  funds  at  my  command,  would  instantly 

.  meet  your  views." 
CLKG  ^E  A    .      ^According  to  agreement,  I  cannot  draw  for  three  hundred 
▲LBXANoxR.    pounds,  hut  I  have  already  received  one  hundred  and  eighty- 
five  pounds,  more  than  I  could  demand.'' 

The  second  letter  corroborates  the  statements  of  the  third 
relating  to  the  bill  in  question. 

The  judge  a  quo  considered  the  testimony  insufficient  to 
sustain  the  allegation  that  the  bill  was  accepeted  for  the  ac- 
commodation of  the  defendant,  and  a  judgment  of  non-suit 
was  entered*     The  plaintiff  appealed* 

Leigh^  for  plaintiffs  and  appellants  contended: 

That  the  judge  a  quo,  erred  in  giving  judgment  as  in  case  of 
non-suit  against  the  plaintifis,  because  it  was  proved  on  the 
trial  that  the  plaintiffs  were  entitled  to  a  judgment  for  the 
sum  demanded  by  them,  they  having  accepted  the  bill  of 
exchange  referred  to  in  their  petition,  for  the  accommodation 
of  the  defendant,  who  is  bound  to  indemnify  them,  it  being  in 
evidence,  that  they,  as  accommodation  acceptors,  paid  the  bill 
when  it  fell  due. 

Strawhridgey  contra. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This   is  a  suit  by  the  acceptors  of  a  bill  of  exchange 
against  the  drawer.     The  plaintiffs  allege  that  it  was  accept-, 
ed  without  any  funds  or  effects  of  the  drawer  in  their  hands 
and  purely  for  his  accommodation.     That  they  paid  the  bill 
at  maturity,  after  it  had  been  put  in  circulation,  and  the 
defendant  having  failed  to  refund  to  them  the  amount  thus 
paid  for  his  benefit,  the  present  suit  is  brought  to  recover  it. 
Judgment  was  rendered  for  the  defendant  in  the  court  below 
from  which  the  plaintiffs  appealed. 
•iiSiJtoi**^K      ''  ^^  ^  '^g^J  presumption  that  a  bill  of  exchange  is  always 
SM«%?rf*«.'  accepted,  on  the  existance  of  funds  belonging  to  the  drawer, 
•d"2?  thrSil  in  the  hands  of  the  acceptor,  or  that  the  latter  is  indebted  to 
loDfiiif  to   tk^  the  fonner;  consequently  the  acceptor  cannot  lecallv  make 

draw«r»    in    the  ,    .  .  ,         ,  o      J 

or  th«  ae-  any  claim  agamst  the  drawer  on  account  of  having  paid  the 
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bill  in  an  ordinary  case.     There  is,  however,  an  exception  to  EASTfRir  Du. 
this  general  rule,  when  the  acceptance  has  been  made  with-  === ' 


CLXGG  XT  ALS. 

VS. 

ALEXANDER. 


out  funds  in  hand,  but  purely  for  the  accommodation  and 
benefit  of  the  drawer.  In  an  action  by  the  acceptor  against 
the  drawer,  founded  on  a  bill  of  this  kind,  to  authorise  a  »"»•  latter  is  tn- 

,    '     y.    ,        ,  debted  to  the  for- 

recovery,  proof  must  be  made  of  the  hand  writing  of  the  "«/• 

o  In  an  action  by 

drawer;  that  the  bill  was  put  in  circulation  after  acceptance*  Sjjnet  tETSSiw * 
and  payment  to  a  person  authorised  to  demand  it,  &c.  modlti"  buTSr 

The  evidence  in  the  present  case,  as  assumed  by  the  court  SSSlS?  ma5J**2 
below,  clearly  establishes  the  facts  of  drawing  by  the  defen-  of*  the*  drawer' 
dant,  of  the  bill  having  been  put  in  circulation,  after  accep-  put  in  circujatioo 

*      after  acceptance, 

tance  and  payment  by  the  acceptors  to  a  person  authorised  "<*  payment  waa 

^%  made  to  a  person 

lo  demand  it.     But  the  main  fact,  without  whreb  the  action  •»^^^  ^  de- 

'  /  •  mand  it. 

cannot  be  supported,  the  acceptance  having  been  made, 
purely  for  the  accommodation  of  the  drawer,  seems  not  to 
have  been  proven  to  the  satisfaction  of  the  judge  a  quo,  who 
tried  the  cause  without  the  intervention  of  a  jury.     To  esta-  the  *  acoe^r, 

againet    the   en- 

blish  this  fact  several  letters  from  the  defendant  to  the  plain-  doraer,  cannot  be 

'^  auatained  without 

tiffs  are  relied  on.     They  are  three  in  number;  the  first  has  p"^*;  ***•*  **»• 

•^  acceptance     waa 

little  bearing  on  the  question.   From  the  tenor  of  the  two  last  5f  ^.JSSJoST 
it  appears  that  the  defendant  was  in  the  habit  of  shipping  ^^■•''^  <*'■*'• 
goods  from  England  to  Mexico,  consigned  to  Brown,  Blandin 
&  Co.,  of  the  latter  place.     To  enable  him  to  make  those 
shipments,  the  second  letter  raises  a  presumption  that  Wil- 
liam and  James  Brown,  of  Liverpool,  were  in  the  habit  of 
making  advances  of  money  to  be  refunded  on  the  return  of 
proceeds,  &c.,  they,  however,  declined  an  arrangement  of 
that  nature,  at  the  time  the  bill  in  question  was  drawn  on  the 
plaintiffs,  and  was  evidently  accepted  to  supply  the  deficiency 
occasioned  by  the  refusal  of  the  house  in  Liverpool  to  make 
the  advance  which  the  necessity  of  the  defendant  required. 
According  to  the  evidence  afforded  by  this  letter,  and  the  last 
one  dated  in  April,  1831,  we  fully  believe  that  the  accep-^ 
tance  was  made  for  the  accommodation  of  the  drawer,  and 
that  he  calculated  to  refund  the  amount  thus  advancied  to 
him,  by  means  of  remittances  expected  from  Mexico,  no  part 
of  which  were  ever  appropriated  to  that  purpose,  as  is  clearly 
shown  by  (he  last  letter,  which  although  expressed  in  terms* 


er. 
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nsm — aaaaaw 

KOBBIHS, 
SYNDIC  y  BTC. 

BTAI*. 


^^wJPw>  lomewhat  vagne  and  indefinite*  is  in  sabitence  an  acknow** 
ledgment  to  the  plaintifis  of  the  debt  claimed. 

It  isi  therefore,  ordered,  adjudged  and  decreed,  thai  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiflEs  lind  appellants  do  recover  from  the  defen- 
dant and  appellee,  the  sum  of  two  thousand  six  hundred  and 
si3(t7«>8ix  dollars,  with  interest  at  the  rate  of  five  per  cent  per 
annum,  from  the  10th  of  September,  1832,  the  day  of  the 
judicial  demandf  until  paid*  with  costs  in  both  courts. 


&OBBIN8,  SYNDIC,  Ac.,  ««.  LEVERICH  ET  AL. 

ArrBAi>  rBim  tbs  covht  of  the  pibst  d4stbict. 

Where  the  InsolTent  RDd  aaother  person  were  both  retell  groeert,  end  the 
artSeles  were  reeelTed  in  small  quantities  from  the  insoWent,  and  such  et 
grocers  are  in  the  habit  of  interchanging  for  the  accommodation  of  their 
enstomen;  htU  that  sach  transactions  in  the  osual  coarse  of  bosiness,  are 
not  liable  to  be  annulled  as  fraudulent  under  the  Insolrent  law. 

A  psHy  to  the  suit,  aude  a  witness  by  an  application  to  his  consclenee, 
e^not  complain  of  being  Judged  by  such  answers  as  he  chooses  to  givo. 

Where  the  question  propounded  to  the  defendant,  was  in  substance,  whether 
he  received  directly  or  indirectly,  the  transfer  or  assignment  of  a  particular 
debt;  the  answer  which  negatives  only  the  transaction  directly  between 
the  huolvent  and  the  de£ondant  personally,  is  insufficient. 

A  transfer  Is  fraudulent,  made  by  an  InsoIreBt  one  week  befora  IiIb  sunwdar 
of  debts  doe  him,  so  as  to  seeore  or  norate  a  debt  of  the  Insslfeat  to  the 
transferee. 

TUi  action  was  brw^bt  by  tfaa  sjrndi<;  of  the  cteditort  of 
Jmm  QtmolmS,  to  raoamt  of  tlM  dsAndnto  «ia  awi  of 
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one  thoasand  ttiree  hundred  and  fortj-eeven  dollars  and  fifty-  E**nm  Dn. 
nine  cents.  i 

The  petition  showed  that  on  the  tenth  day  of  June,  1829,  „"  p""»ic. 
James  Greenleaf  applied  for  the  benefit  of  the  insolvent         ««• 

UBTSBICX 

laws  of  this  state,  being  then  In  insolvent  circumstances,  and  bt  au 
that  he  had  been  in  such  circumstances  and  had  actually  failed 
many  momhs  previously.  That  W.  6c  J.  Leverich,  knowing 
that  Greenleaf  was  insolvent  and  claiming  to  be  his  credi- 
tors, obtained  possession  from  said  Greenleaf,  of  certain 
goods  and  merchandise,  as  tea,  raisins,  prime  pork,  claret 
wine,  and  other  goods  specified  in  the  account,  making  a 
part  of  the  petition. 

That  said  W.  &  J.  H.  Leverich  also  under  the  same  cir- 
cumstances, caused  and  procured  said  Greenleaf  to  transfer 
and  assign  and  deliver  to  them  accounts  and  notes  due  him 
by  other  persons,  and  the  proceeds  of  goods  shipped  by 
Greenleaf.  That  said  goods,  accounts  and  notes  were  so 
transferred  and  delivered  between  April  14th,  1830,  and 
June  4th,  1830  inclusive,  during  all  which  time  said  Green* 
leaf  had  actually  fidled,  and  had  not  property  sufficient  to 
pay  his  debts,  which  circumstances  were  then  well  known 
to  them.  That  said  property,  thus  received  by  defend- 
ants, amounted  to  the  sum  of  one  thousand  three 
hundred  and  forty-seven  dollars  and  fifty-nine  cents. 
That  the  same  was  the  common  stock  of  the  creditors  of 
•aid  Greenleaf,  and  that  the  transfer  of  the  same,  or  whatever 
other  contract  or  mode  by  which  the  same  was  so  received  by 
said  W.  &  J.  H.  Leverich,  was  illegal,  being  to  the  injury 
of  the  creditors  of  said  Greenleaf,  and  intended  to  givei^ 
preference  to  said  defendants  over  the  said  creAtor%BO 
consideration  for  the  same  having  been  given  at  the  time 
by  them  to  said  Greenleaf.  That  the  property  ceded  by 
him  will  not  be  sufficient  to  pay  the  debts  due  by  him* 

The  defendants  answered,  that  they  denied  all  and  each  of 
the  allegations  in  the  petition.  That  If  they  ever  did  recelvia 
the  goods,  monies,  notes  or  orders,  at  the  dates  and  tfniesy  aad 
in  manner  and  form,  as  is  in  the  petition  atteged^Umi  tbM 
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Eastxrit  Dis.  good  faitb,  and  in  payment  of  a  just   debt  due  them  by 

■  I  Greenleaf. 

RDBBiirs,         rj*^  ^  supplemental  petition  the  plaintiff  subjoined  twelve 

v9         interrogatories  propounded  to  the  defendants,  relating  to  the 

XT  AL.       transfer  of  particular  goods,  notes,  accounts  and  orders,  by 

the  insolvent  or  some  one  for  him^  to  the  defendants,  at  a 

period  when  they  knew  him  to  be  insolvent 

The  defendants  on  the  12th  of  January,  1831,  filed  their 
exception  to  the  interrogatories  propounded  to  them; 
because  none  of  the  said  questions  were  pertinent  to  the 
issue,  and  moreover  the  same  were  not  in  conformity  to  the 
dates,  circumstances  and  allegations  in  the  petion  filed  by 
plaintifil 

On  the  first  of  February  following,  they  answered  the 
interrogatories;  no  decision  of  the  court  having  then  been 
pronounced  upon  the  exception  filed.  They  admitted  the 
transfer  of  the  goods,  but  denied  that  they  had  received  - 
several  of  the  notes,  orders  and  accounts  in  question  yWrni 
the  insolvent.  They  did  not  know  whether  the  insolvent  was 
able  to  pay  bis  debts  when  the  transfers  were  made,  which 
they  averred  were  all  made  in  the  usual  course  of  business 
and  in  payment  of  a  just  debt. 

On  the  19th  of  the  following  April,  the  syndic  obtained  a 
rule  on  the  defendants,  to  show  cause  why  those  parts  of 
tiieir  answers  to  the  interrogatories  should  not  be  stricken 
out,  which  state  that  the  transactions  referred  to  were  made 
in  good  faith,  in  the  usual  course  of  business,  and  in  Ae 
payment  of  just  debts;  and  why  the  exceptions  of  the  defend- 
ants should  not  be  overruled. 

On  the  return  day  of  the  rule  the  court  refiised  to  strike 
out  those  parts  of  the  answers,  and  the  plaintiff  took  his  bill 
of  exceptions.  The  plaintiff  objected  to  them  on  the  ground 
that  tiiey  were  not  facts,  but  inferences  or  matters  of  law. 

James  Oreenleaf,  testified  that  in  December,  1829,  he  con- 
ridered  that  he  was  doing  a  good  business,  and  he  was  in 
good  credit  and  considered  himself  as  doing  a  good  business 
Utt  within  a  few  days  previous  to  his  failure.  That  the 
tiwttactioiis  between  witness  and  defendants  were  all .  fair 
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burineM  transactions,  and  in  the  usual  course  of  bosinesa.  EAiTBur  Dm. 
There  wore  no  goods  transferred  by  witness  or  payments  -. 

made  by  him  to  the  defendants,  in  order  to  save  them  any     kobbihi, 
preference  over  his  other  creditors. 

Tliat  the  defendants  and  he  had  business  together  as 
grocers  before  his  failure,  and  were  in  the  habit  of  buying 
goods  from  one  another,  and  selling  goods  to  each  other,  and 
had  a  running  account  between  them.  The  account  ran 
from  the  month  of  December,  1829. 

The  jury  returned  a  verdict  in  favor  of  the  plaintifis  for 
one  thousand  two  hundred  and  twenty  dollars  and  seventy 
cents.  This  verdict  was  set  aside,  a  new  trial  granted,  and 
a  second  verdict  found  for  the  plaintiffi  for  one  thousand  one 
hundred  and  thirty-two  dollars  and  ninety-one  cents.  A 
new  trial  having  been  refused,  judgment  was  rendered 
upon  this  verdict,  and  an  appeal  therefrom  taken  by  the 
defendants. 

Mjjfbinj  for  plaintiff  and  appellee. 

1.  The  court  below  was  correct  in  overruling  the  objec- 
tions to  the  evidence  made  by  the  defendants.  (See  their 
bills  of  exceptions.) 

2.  The  verdict  of  the  jury' was  correct,  both  as  to  the  law 
and  facts. 

3.  Two  juries  have  rendered  verdicts  for  tiie  plaintifl^ 
which  should  be  conclusive  on  this  court,  in  a  case  like 
the  present. 

4.  The  court  below  erred  in  not  striking  out  parts  of 
the  answers  of  the  defendants,  as  is  stated  in  the  bill  of 
exceptions  of  the  plaintiff. 

Carletan  and  LockeUj  contrtu 

BuiiLARn,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues,  as  syndic,  to  annul  certain  contracts 
made  by  the  insolvent  with  the  defendants,  within  the  throe 
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EuTuir  Du.  monttii  preceeding  bit  BBrrender,  ae  having  been  made  in 
II  firaod  of  the  creditors.    The  acts  complained  of  as  preju- 


dicial to  the  rights  of  the  creditors,  are  the  alleged  delivcij 

w9.        of  certain  goods  and  merchandi  e  from  time  to  time,  and  the 

n  Ai^      transfer  of  certain  notes  and  other  evidences  of  debts,  to 

secure  a  debt  due  to  the  defendants,  and  to  give  them  an 

unjust  preference  orer  other  creditors* 

It  appears  that  the  insolrent  and  the  defendants  irere 

engaged  in  the  same  kind  of  trade,  that  of  retail  grocen. 

The  articles  received  bj  the  defendants,  from  time  to  time, 

in  small  quantities,  were  such  as  grocers  are  in  the  habit  of 

interchanging  for  the  accommodation  ot  their  customera 

^Mtfld^ukoSlw  '^'^  court  is  of  opinion,  that  such  transactions,  in  the  uwaai 

^SlSita^riSSi  course  of  business,  are  not  liable  to  be  annulled  as  fraudulent^ 

^Srffif^IS  under  the  insolvent  laws  of  the  state*    The  jurj  seems  to 

S»iBMiv«at,aDd  have  been  of  that  (pinion,  and  we  concur  with  them*    We 


an  ta  tiM  habit  shall,  therefore,  confine  our  attention  to  the  transfer  of  cer*^ 

of  iBtarokaafiBf 

**^«y^'^tain  debts,  between  the  28th  of  May  and  the  4th  of  June, 
^  1830,  the  insolvent's  bilan  having  been  filed  on  the  lOtb  of 


**  ^  the  latter  month* 


SSiTto  be  n-     Interrogatories  were  iM'opoonded  to  the  defendanti  relating 

g^Sg^  to  the  transfer  of  these  claims*    They  excepted  to  the  inteK^ 

rogatories,  as  not  pertinent  to  the  issue,  and  not  in  con- 

fermity  to  the  dates,  drcumstdnces  and  allegations  in  the 

petition*    Without  calling  the  court  to  decide  on  the  exoep* 

ttons,  the  defendants  proceeded  to  answer  on  oath*    Sdkne 

were  answered  fuUy,  but  others  relating  to  the  transfer  of 

the  debts,  are  only  partially  answered,  and  the  exception 

first  made,  was  reserved  and  reiterated  as  to  parts  of  the 

interrogatories  not  answered*     The  court   overruled  the 

exceptions,  and  the  defendants  went  to  trial  without  taking 

a  bill  of  exceptions,  and  without  making  further  answer*  We 

cannot  inquire  into  the  correctness  of  the  opinion  of  the 

district  judge,  in  overruling  the  exceptions*    The  defendants 

Si:;?t:*^5S:  "^8*'*  ^^  answered  more  fidly  afterwards,  or  might  have 

•SmmT  ^muoc  ^^^1^  ^  "^iU  of  exceptions*    Having  been  made  witnesses,  by 

SSflid'^iSr^  ^^  application  to  their  own  oMscleneest  they  cannet  eoBqdain 

'tofSU.^<>fhetog  judged  by  siidi  answers  as  thef  have  cfaeaei  to  give* 
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By  the  siith  interrogatory,  they  were  asked  whether  EiiTBiw  Dm. 


ROBBlMSy 


Greenleaf,  or  some  one  for  him^  did  not,  on  or  about  a  parti- 
cular day,  transfer,  assign,  or  deliver  to  them  or  their  order,  sYjfDic^Tc. 
or  to  some  one  for  them,  or  on  their  account,  an  account  or         ^' 
debt  for  one  hundred  and  sixty-six  dollars  and  seventy-four       et  jx. 
cents,  due  said  Greenleaf,  by  N.  Barlow  &  Co.  ? 

Their  answer  is,  that  Greenleaf  did  not  assign,  transfer,  or 
deliver  to  these  respondents^  on  or  about  that  day,  an  account 
or  debt  for  one  hundred  and  sixty-six  dollars  and  seventy- 
four  cents,  due  by  any  such  persons  as  R.  Barlow  &  Co. 
This  is  not  a  full  answer  to  that  branch  of  the  interrogatory. 
The  question  was  in  substance,  whether  they  received, 
directly  or  indirectly,  the  transfer  or  assignment  of  such  a 
debt.  The  answer  negatives  only  the  transaction,  directly  ti^Po^^wS 
between  the  insolvent  and  the  defenda  nt  personally.  wal  fo  sutMuroel 

Similar  partial  answers  are  given  to  the  seventh  and  eighth  ceiyMrdire^iy*^ 
interrogatories,  relating  to  other  claims  alleged  to  have  been  transfer  or  u. 

npnmeat     of    a 

transfered.     Even  those  parts  of  the  interrogatories,  clearlv  p^^icuiar   debtf 

-''  o  ./    lliQ  answer  which 

Busceptible  of  a  direct  and  categorical  answer,  are  not  fully  n«fative«oniy^ 

The  ninth  and  tenth  interrogatories,  are  answered  in  the  ^*sonaUy^*if "! 
affirmative,  but  the  defendants  go  on  to  say,  that  the  draft  **  "*" 
was  given  and  the  note  transferred  **  in  the  usual  course  of 
business^  in  good  faith,  and  in  payment  of  a  just  debt,  dite  by 
said  Greenleaf  to  the  respondents.''^     They  admit,  therefore, 
that  on  the  3d  and  4th   of  June,  they  were  creditors  of 
Greenleaf,  and  that  their  claim  was  either  secured  or  novated, 
by  taking  a  draft  at  six  months,  and  accepting  the  transfer  of 
a  note,  which  had  about  two  months  to  run.     This  does  not 
appear  to  the  court  one  of  those  transactions  in  the  usual 
coarse  of  business,  on  payment  of  a  first  debt  in  money, 
which  are  spoken  of  in  article  1981  of  the  Code,  as  not 
voidable  under  the  insolvent  laws  of  Ihe  state.     One  week    a  transfer  is 
before  the  surrender^  the  defendants  were  creditors;  they  by  an  insolvent 

*1  one  week  before 

were  not  set  down  as  such  on  the  schedule,  and  the  debt  had  his  surrender,  of 

debts  due  him.  so 


been  provided,  for,  not  by  a  payment  in  money,  but  by  assign-  ••  ^  ■<«»'• 


him, 

sure  or 

novate  a  debt  of 

ments  of  debts  due  to  the  insolvent,  which,  independently  of  Jjj  JJJJJJJJJJ  *• 
traosaction,  would  have  gone  into  the  mass.     We  think 

44 
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Eastciw  Dn.  this  is  giving  a  preference  to  one  creditor,  which  is  reprobated 
- 1  by  law.     3  Martin^  270.     4  L/misiana  Ryorts^  247. 

cnHWAY  Whether  the  defendants  knew,  at  the  time  of  these  trans- 

■®"^**"^'' actions,  that  the  insolvent  was  unable  io  pay  all  his  debts, 
was  a  question  left  to  the  jury,  and  which  they  have  found 
against  the  defendants.  The  evidence  on  that  point  is  not  so 
unequivocal  as  to  enable  us  to  say,  that  the  jury  was  mani- 
festly  wrong,  and  we  cannot  disturb  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgnoent  of  the  District  Court  be  aflSrmed  with  costs. 


■  iHuiiiiirtgaattfc^w^ 


CONWAY  V5.  BORDIER  £T  AL. 

APPEAL  FROM  THX  SECOND  JUDICIAL  DISTRICT. 

It  was  Agreed  that  a  certain  tract  of  land  belonged  to  one  of  the  contracting 
partfes,  who  had  given  the  others  a  good  and  valnable  consideration  for 
the  same,  which  the  others  acknowledged  to  have  received.  Hdd  this  is 
not  a  contract  of  sale,  there  being  no  price  certain  and  fixed  by  the 
parties. 

Tfa*  Si^reme  Court  eannot  give  judgment  against  a  warrantor  cited  in  die 
cause,  who  has  not  answered,  and  against  whom  Judgment  by  defttultliat 
not  been  taken. 

This  action  was  instituted  to  recover  seyeral  lots  of 
ground  near  the  town  of  Donaldsonville,  which  the  plaintiff 
alleges  are  her  special  and  individual  property,  as  will  appear 
bj  an  act  of  partition  between  her  and  the  heirs  of  William 
and  Elizabeth  Conway,  of  whom  she  was  one.  Bj  a  jtidg* 
ment  of  separation  of  property  rendered  by  the  court, 
between  her  'kind  her  late   husband,  Robert  Lawes,    liie 


BOITRDIKV 
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property  now  sued  for,  among  other  things,  was  decreed  ^^^^g^"* 
to  belong  to  her.     It  is  now  possessed  by  the  defendant,  who  = 

CON  WAT 

refuses  to  deliver  it  up,  and  she  sues  for  possession  and  rents.         95. 

The  defendant  denies  all  the  allegations  of  the  petition; 
avers  that  he  is  the  rightful  owner  of  the  property  in  dispute; 
that  he  holds  it  from  one  Jacques  Riviere,  who  purchased  it 
from  the  said  Robert  Lawes,  who  holds  it  by  purchase  under 
thi^  act  of  partition  referred  to  in  the  plaintiflPs  petition. 

The  clause  of  the  agreement  referred  to,  under  which 
both  parties  claim,  is  set  out  at  length  in  the  opinion  of  the 
court. 

The  judge  a  quo  considered  the  agreement  to  be  a  contract 
of  sale,  and  rendered  judgment  for  the  defendant* 

The  plaintiff  appealed. 

Jficholls  and  J.  Seghers^  for  the  plaintiff  and  appellant, 
contended  that: 

].  The  act  referred  to  was  a  partition  among  the  heirs 
of  Conway,  and  not  a  sale  to  Lawes.  Martinis  Rq>.y  443, 
YfeiUmen  vs.  Aime* 

3.  Lawe^s  action  was  brought  as  agent  of  his  wife,  and 
in  no  other  capacity.  The  ostensible  and  avowed  object 
waA  to  divide  the  property  in  kind. 

3*  The  court  below  erred  in  refusing  to  permit  the  ques- 
tion asked  the  witness;  it  did  not  go  to  contradict  the  act, 
bat  explain  the  document;  a  valuable  consideration  wa3 
acknowledged,  and  the  appellant  only  sought  to  know  in 
what  it  consisted. 

4.  The  ratification  by  the  wife,  proves  the  agency  of  the 
bvuband,  and  would  have  been  an  act  of  superogatiDn« 
had  they  acted  in  their  own  name,  and  for  their  own 
benefit 

5«  An  act  which  puts  an  end  to  joint  ownership,  is  parti* 
tion.  Civil  Code^  art*  1440.  Paudect€$  Frqnfaises^  vol*  7., 
p.  386, 377. 

Roadiutj  contra. 
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'^nrisS"'      BuLLARD,  J.,  delivercd][the  opinion  of  the  court. 


COirWAT 

193. 

BOUKOIER 

ST  AL. 


The  plaintifT  sues  for  a  tract  of  land,  which  she  alleges 
that  she  inherited  from  her  mother,  and  was  assigned  to 
her  as  a  part  of  her  inheritance,  bj  a  partition  made  bj  the 
heirs  among  themselves,  cxtra-judiciallj.  The  defendant 
sets  up  title  under  a  sale  bj  the  former  husband  of  the 
plaintiff,  R«  Laws,  to  Riviere,  and  bj  Riv6re  to  him;  and 
insists  that  the  instrument  of  writing  executed  hj  the  heir?, 
principally  for  the  purpose  of  severing  their  joint  interest, 
was  in  factj  as  relates  to  the  land  in  controversy,  a  sale  to 
Lawesin  his  own  right,  and  not  as  is  contended  by  the  plain- 
tiff,  merely  a  partition.  The  case  therefore  turns  on  the 
construction  of  that  instrument. 

William  and  Elizabeth  Conway  left  four  heirs,  of  whom 
two  were  daughters  and  two  sons.  The  two  sons  and  the 
husbands  of  the  daughters,  on  the  10th  of  June,  1819,  exe- 
cuted the  writing  in  question,  under  private  signature.  The 
parlies  recite,  that  as  heir  of  Conway,  they  hold  certain 
lots  of  land  in  common,  their  wish  is  to  divide  the  property 
among  themselves,  so  that  each  may  receive  a  separate  and 
distinct  title  to  what  belongs  or  should  belong  to  him  of  said 
property.  Thcv  then  proceed  to  assign  to  each  other  cer- 
tain lots  of  land  by  numbers,  together  with  certain  ground 
rents.  Next  follows  the  clause,  the  legal  construction  and 
effect  of  which,  we  are  called  on  to  examine.  "And,  where- 
as, the  said  Faubourg  Conway  is  situated  on  the  front  of  a 
a  tract  of  land  owned  by  said  William  Conway,  consisting 
of  two  acres  front,  with  the  depth  of  forty,  and,  whereas, 
twenty  acres  deep  of  the  back  part  of  said  tract  was  sold  to 
Walker  Gilbert,  deceased,  now  it  is  agreed  and  stipulated 
expressly  by  the  parties,  that  all  the  remainder  of  said  tract 
belongs,  in  full  and  absolute  right,  to  the  said  Lawes,  his 
heirs  and  assigns,  &c.,  to  wit^  all  the  portion  of  it  which 
lies  between  the  part  sold  to  said  Gilbert,  and  the  cross 
street,  &c.,  the  said  Lawes  having  given  the  other  parties  a 
good  and  valuable  consideration  for  the  same^  which,  it  is 
acknowledged,  is  received." 
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In  1839,  the  present  plaintiff,  together  with  her  sister,  EMTcmr  Du. 
With  the  concurrence  of  their  husbands,  went  before  the  ■      =» 

parish  judge  of  the  parish  of  Ascension,  and  declared,  that      ^^^^^^ 
having  been  made  acquainted  with  the  above  act  of  agree-     boubdur 

I  ,  KT  Alt* 

ment,  they  were  satisned  with  and  bind  themselves  to  have 
the  said  agreement  executed  conformably  to  the  stipulations 
therein  contained.     This  act  is  signed  by  all  the  heirs* 

On  a  careful  examination  of  this  act  of  agreement,  it' has 
appeared  to  us  to  be  in  all  its  parts,  substantially  a  partition 
among  the  co-heirs,  and  that  no  clause  of  it  amounts  to  a 
sale  of  any  part  of  the  property  to  the  husbands.  In  the 
act  itself,  they  represent  themselves  as  the  husbands  of  two 
of  the  heirs,  and  the  land  now  in  controversy  is  expressly 
declared  to  have  constituted  a  part  of  the  common  property. 
The  two  sons  were  competent  to  sell  each  his  undivided 
share  to  Lawes,  or  to  a  stranger,  but  Maurin  was  without 
capacity  to  sell  the  share  of  his  wife;  and  Lawes  could  not 
legally  acquire  the  share  of  his.  He  could  not  validly  con- 
tract with  her;  much  less  with  himself,  as  representing  her. 
If  the  present  plaintiff  could  not  legally  sell  to  her  husband, 
which  we  suppose  will  not  be  denied,  it  is  not  easy  to  per- 
ceive how  she  could  be  divested  of  her  interest  in  the  prop- 
erty sued  for  by  her  ratification  of  the  act  of  her  husband. 
As  to  one  undivided  fourth  of  the  locus  in  guo^  it  seems  to  us 
clear  that  the  title  of  the  plaintiff  has  never  been  divested ; 
she  could  not  sell  it  to  her  husband  if  she  had  been  disposed 
to  do  so.  As  relates  to  the  other  three  fourths,  we  cannot 
concur  in  opinion  with  the  court  of  the  first  instance,  that 
the  parties  intended  a  sale  to  Lawes.  It  is  true  the  parties 
acknowledge  a  good  and  valuable  consideration^  but  the  Code  it  wm  acned 
requires  as  of  the  essence  of  a  sale,  that  there  should  be  a  tract  of  land  be- 

^  loDg^  to  ono  of 

price  certain,  fixed  and  determined  by  the  parties.  jLa.  the  contractiiiff 
Code.  art.  2439.     The  contract,  therefore,  is  wanting  in  one  given  the  other* 

'  '  '  ^  a  good  and  valoa- 

of  the  essentials  of  a  sale.  The  consideration  spoken  of  J^J  ^'^JiJ***"'**" 
inay  well  have  been  the  inequality  of  lots  assigned  to  the  SJSowtod^^ 
co-heirs  respectively  by  the  previous  donors  of  the  same  «S  tw^M^i 
agreement.  We  are  of  opinion  that  the  intention  of  the  Sere  bein^  m 
parties  was,  that  the  lot  of  land  in  dispute  should  be  assign-  hShf  tkt  p«* 
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EAmur  Du.  ed  to  Lawes,  in  right  of  his  wife,  as  a  part  of  her  share  in 
I  her  father  and  mother's  estate,  and  constituted  consequently 

^**^"^'"  her  paraphernal  property. 
▲uBBAT.         With  this  view  of  the  rights  of  the  parties,  we  should 

c^ca^^^iv^  have  proceeded  to  give  a  final  judgment  in  the  case,  but,  on 

judipnent 


SWrentor^cited  looking  iuto  the  record,  we  find  that  the  defendant's  warran- 
hM  not  answer-  tor  has  been  made  a  party,  and  has  not  filed  his  answer,  nor 
whom  judgment  has  judgment  by  default  been  taken  against  him.  It  will 
act  been  taken,    therefore    be    necessary  that  the  cause  be  remanded  for 

further    proceedings,   as   between  the   defendant  and  hii 

warrantor. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  that  the 
plaintiff  recover  and  be  put  in  possession  of  the  tract  of 
land  described  in  the  petition;  and  it  is  further  ordered  and 
decreed,  that  the  cause  be  remanded  to  the  District  Court 
for  further  proceedings  against  the  warrantor,  and  that  the 
defendant  Bourdier  pay  the  costs  of  both  courts. 


I  I  I   I  fnJl^mii, 


VERRET  £T  AL.  v«.  AUBERT. 

AFPBAL  PROM  TBS  OOURT  OP  PROBATB8  OF  THE   PARISH  OP  AflSVHPTiail. 

The  Mtdement  of  an  estate,  administered  by  a  carator  before  the  Coait  of 
Probates,  in  which  settlement  the  heirs  were  not  properly  represented^ 
cannot  be  considered  as  res  judicata  against  them.  If  made  ez  pairU  by  tfa« 
enrator,  it  creates  only  frima  faeU  evidence  of  the  faithfUfiCM  of  We 
«imiDifltration,  and  eorreetaese  of  the  acconnt  rendered. 
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Tutors,  except  those  by  nature,  are  bound  by  law  to  obtain  confirmation  of  Eastihii  Dts. 

Jpril,  i&i» 
their  appointment  by  the  judge  of  probates;  to  take  an  oath  faithfully  to  _ 

discharge  their  duties,  and  to  give  security.   Until  a  tutor  complies  with  these  ^****'  ^^  ^^• 

duties,  he  can  do  nothing  binding  and  conclusive  on  the  rights  of  minors      aubkrt. 

whom  he  represents. 

The  plaintiffs  aver  that  they  are  the  legal  heirs  of  ADtoine 
Patire  and  Mageux  Andr^^  deceased.  That  the  defend- 
ant administered  upon  the  estate  of  Mageux  Andr6,  and 
took  into  his  possession  all  the  property  helonging  to  her 
succession,  amounting  to  the  sum  of  forty-five  thousand  and 
ninety-six  dollars  and  thirty-seven  and  a  half  cents*  That 
about  two  thousand  two  hundred  and  fifty-four  dollars  and 
eighty-one  cents,  with  legal  interest,  is  due  to  the  plaintiffi, 
by  the  defendant,  and  they  conclude  by  praying  that  the 
defendant  may  be  legally  cited,  and  condemned  to  pay  to 
thems  aid  sum,  or  such  portion  as  may  be  found  due  them. 

The  defendant  in  his  answer,  denies  that  the  plaintifis 
are  heirs  of  Antoine  Patire  and  Mageux  Andr6;  states 
that  he  has  rendered  a  general  account  of  his  administrar 
tion,  and  that  the  account  has  been  approved  by  the  Court 
of  Probates,  and  duly  homologated.  He  added  that  bhould 
the  plaintifis  prove  themselves  heirs,  as  stated  in  their  peti- 
tion, he  then  pleads  that  he  has  paid  the  amount  coming 
to  them,  and  has  been  duly  discharged  therefrom. 

Godefroi  Verret  was  appointed  by  the  will  of  Louis  Ver- 
ret,  testamentary  tutor  to  the  plaintifis.  Jean  Labarthe, 
empowered  by  the  said  tutor,  to  regulate  and  settle  with  the 
defendant,  for  the  amount  which  might  be  found  due  to  the 
plaintifis,  as  heirs,  in  common  with  others,  to  the  estate  of 
Mageux  Andr6,  deceased,  to  receive  and  receipt  for  the 
same. 

It  appears  from  the  minutes  of  the  public  inventory  and 
sale  of  the  property,  belonging  to  the  succession  of  Mageux 
Andr6,  that  Jean  Labarthe  was  present  and  assisted,  and 
signed  the  same,  as  one  of  the  heirs,  and  also  representing 
the  plaintifis. 
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EAgTEKif  Dig,      j^  j^jgQ  appears  that  the  defendant  has  rendered  a  general 
▼SRRXTETAL.  account  of   his    administration,    and  which    account   was 
AVBSRT.      approved  by  the  Court  of  Probates. 

It  is  also  in  proof,  that  Jean  Labarthe,  as  said  attorney  in 
fact  finally  settled  with  the  defendant,  and  received  from 
him  the  full  amount  due  and  coming  to  said  plaintiffs,  at 
the  same  time  discharging  the  defendant  from  all  further 
claim,  on  their  part  as  heirs  aforesaid. 

The  defendant  had  judgment,  from  which  the  plaintiffi 
appealed. 

The  judge  a  quo^  certified  that  the  foregoing  is  a  faithful 
transcript  of  all  the  proceedings,  as  well  as  of  documents  filed 
in  the  said  suit,  and  contains  alt  the  evidence  adduced  by 
the  parties.     The  clerk  made  no  certificate. 

Porter  and  Wheeler^  for  plaintifis  and  appellants. 
Conradj  contra^  urged, 

1.  That  the  citation  is  informal.  The  record  is  not  pro- 
perly certified.     Code  of  Practice^  art.  585. 

2.  That  the  Court  of  Probates  had  not  jurisdiction  of  that 
suit. 

3.  That  these  plaintiffs  are  barred  by  the  decree  of  the 
Court  of  Probates  approving  and  confirming  the  account  of 
the  curator,  and  that  decree  cannot  be  collaturally  questioned 
in  this  suit.  Martinis  Rep.  12,  534.  Kilgour  vs.  Ratclijps 
heirsj  2  JV.  S.  300.  Plaintiffs'  only  recourse  is  an  appeal, 
or  an  action  of  nullity.  Code  of  Practice^  arts.  556,  604, 
605,606. 

4.  That  the  court  will  presume  that  the  oath  required  by 
law,  was  administered  to  the  tutor;  there  being  no  law 
requiring  the  oath  to  be  recorded,  and  consequently  the  judge 
is  not  bound  to  record  it. 

5.  That  supposing  it  was  not  administered,  the  omission 
of  this  formality,  will  not  annul  the   acts  done  by  the  tutor 
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or  curator.     These    provisions   are   only  directory   to   the  ^".f?g5"* 
judge  or  the  tutor,  rendering  them  liable  for  their   omission  === 
but  not  at  all  affecting  the  acts  of  their  administration  with  ^"■^"^^ 
third  persons,    acting  bona  Jide*      Civil  Code.     Heineccius     AOMax. 
RecitaHones,  vol.  1,  lib.  1,  tit.  24,  sec.  284,  285. 

6.  At  all  events  the  payment  made  by  the  defendant,  was 
made  bona  Jide^  to  a  person  concerning  whose  authority  to 
act  he  could  not  doubt,  without  attributing  the  grossest  neg- 
ligence to  two  successive  judges  of  the  state;  he  used  all  due 
diligence,  has  heen  guilty  of  no  negligence  or  carelessness. 
A  tutor  is  only  bound  to  use  such  as  a  prudent  father  of  a 
family  uses  in  the  management  of  his  own  affairs.  Dig.  lib. 
26,  tit.  7,  /.  33. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  hy  some  of  the  children  and  heirs  of 
Louis  Verret  and  Mary  Patin,  his  wife,  (both  deceased)  to 
recover  from  the  defendant  their  portion  of  the  succession  of 
their  maternal  grand-mother,  which  was  administered  by 
him,  and  finally  liqi/idated,  as  curator  of  that  succession. 

The  defence  set  up  against  the  claim  of  the  plaintiffs,  rests 
on  three  grounds: 

I.  Want  of  capacity  in  them  as  heirs. 

II.  Final  settlement  of  the  succession  by  the  curator,  and 
approval  on  their  part,  and 

III.  Payment  to  them  of  their  portion,  &c. 

The  court  below  rendered  judgment  in  favor  of  the  defen- 
dant, from  which  the  plaintiffs  appealed. 

The  grounds  of  defence,  as  above  stated,  were  all  which 
were  pleaded  in  the  Court  of  Probates,  and  they  alone 
require  the  attention  of  this  court. 

As  to  the  capacity  of  the  plaintifis,  as  heirs  to  the  succes- 
sion (or  a  part  of  it)  of  their  grand-mother,  this  is  fully  made 
out  by  the  evidence  of  the  case. 

The  settlement  and  liquidation  of  the  estate,  administered 
by  the  defendant,  as  curator,  &c.,  took  place  before  the 

45 
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BAitam  Dif  <  Cdurt  of  Probates,  from  which  he  bad  received  his  appoint' 

.MprvLf  1834* 

I  ment,  but  in  that  settlement  it  does   not   appear  that  the 

^*""w"^  plaintiffs  were  properly  represented,  and  consequently  it 
AQBERT.  cannot  be  considered  as  res  judicata  against  them.  It  was 
of^ir  JrtStirS-  made  ex  parte  by  the  curator,  and  the  only  effect  which  it 
^ntOT  b^forJthe  can  legally  produce,  is  to  create  a  sort  oi  prima  facie  evi- 
ia  "which  ^Mttie-  dcnce  of  the  faithfulness  of  his  administration,  and  correctness 
were nm  properly  of  the  accounts  by  him  rendered. 

repretented,  can- 

notbecoiMidered  The  plca  of  payment,  which  alleges  that  it  was  made  to 
!£dS*<«ip«S«  by  ^^  tutor  of  the  plain tifis,  produces  the  only  difficulty  in  the 
watoirOTiy'jJ^  cause.  It  appears  that  Godefroi  Verret,  their  brother,  had 
!?'^t^  ftu^  been  appointed  tutor  to  them  and  others,  the  children  of 
iiitratioD,'ajKicorI  Louis  Verrct,  (who  died  in  the  parish  of  St.  Mary)  by  his 

rectnew  of  the  so*  n.  ,  ,  - 

«o«iitr«iidered.  testament.  The  testamentary  tutor  thus  appointed,  assumed 
to  act  in  his  capacity  as  such,  without  taking  the  oath  and 
giving  security  as  required  by  law,  at  the  time  of  the  death 
of  his  ancestor.  See  Old  Civil  Codcj  p.  68,  arts.  53,  55,  and 
p*  60,  art.  14.  And  acting  as  the  representative  of  the 
plaintiffs,  in  his  capacity  aforesaid,  he  empowered  Jean 
Labarthe^  then  under  tutor,  to  receive  for  them  their  por- 
tion of  their  grand-mothers  succession,  as  administered  by 
the  defendant,  which  was  by  him  paid  over  to  the  attorney 
in  fact  of  Godfroi  Verret,  the  tutor. 

The  principal,  perhaps  the  sole  question,  presented  by 
OkB  cause,  for  solution,  is  to  ascertain  whether  the  payment 
was  made  to  a  person  legally  authorised  to  receive  it  and 
give  a  valid  acquittance  on  the  part  of  the  plaintiffs,  and 
fluch  as  ban  their  present  claim.  Notwithstanding  the 
faithful  and  honest  manner  in  which  the  curator  seems  to 
have  discharged  his  duties,  and  the  consequent  reluctance 
which  must  be  felt  in  condemning  him  to  pay  the  money  a 
second  time,  which  he  had  already  paid  to  the  apparent 
tutor  of  the  present  claimants;  we  feel  ourselves  legally 
bound  to  answer  this  question  in  the  negative. 
th2!S**by  SSS!,  Tutors  are  bound  by  law  to  obtain  the  confirmation  of  their 
r^SJiC^PP^*'**"^^*^  by  the  judges  of  probates;  to  take  an  oath, 
■^~  of  tfa^  fcithfidly  to  discharge  the  duties,  and  to  give  security.    The 
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only  exception,  with  regard  to  any  of  these  requidtionB,  has  Emtxm  Ite*, 
relation  to  tutors  bj  nature,  and  no  others.  a 

Until  a  tutor  complies  with  them,  however  he  may  ren-  ^"*^*^^* 
der  himself  responsible  in  damages  on  account  of  an  interfe-      aumrt. 
rence.  or  intermeddling  in  a  succession,  he  can  do  nothing  bate^^uium 

...  ,  oath,  Imithf 111]  J  to 

bindinc;  and  conclusive  on  the  rights  of  minors  whom  he  repre-  diwiuurye    tiieir 

°  °  ^         dntiM,udtoffiTe 

sents.    Now  as  it  is  not  shown  that  Godfroi  Verret  was  either  •^^^'  unuia 

tutor       compUea 

confirmed  in  his  office  of  tutor,  took  the  oath  prescribed  by  law,  to'^^dTnSSSj 
or  gave  security;  the  payment  was  made  to  him  through  SiSl?  "??  *1£ 
error  on  the  part  of  the  defendant,  and  he  is  still  liable  to  wtom  he  npra^ 
pay  to  the  plaintiffs  the  amount  of  their  portion  of  their 
grand-mother's  estate. 

The  part  of  this  estate  coming  to  the  children  and  heirs 
of  Louis  Verret  and  his  wife,  after  final  settlement  and  liqui- 
dation, amounted  to  five  thousand  seven  hundred  and  seven- 
ty'five  dollars  and  seventy-two  and  a  half  cents*  These  heirs 
were  twelve  in  number,  only  three  of  them  are  plaintifls  in 
the  present  suit,  they  are  consequently  entitled  to  three-  - 
twelfths  of  five  thousand  seven  hundred  and  seventy-five 
dollars  and  seventy-two  and  a  half  cents,  which  amounts  to 
one  thousand  four  hundred  and  forty-three  dollars  and  nine- 
ty-three cents.  This  sum  they  must  recover  from  the  defen- 
dant, with  interest  thereon,  at  the  rate  of  five  per  cent,  per 
annum,  from  the  time  when  the  funds  belonging  to  their 
grand-mothers  succession  came  into  his  hands. 

Jt  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates,  be  avoided,  reversed  and 
annulled;  and  it  is  further  ordered  and  adjudged,  that  the 
plaintifis  and  appellants  do  recover  from  the  defendant  and 
f^pellee,  curator,  &c.,  the  sum  of  fourteen  hundred  and  for- 
ty-three dollars  and  ninety-three  cents,  with  interest  at  the 
rate  of  five  per  cent  per  annum,  fropi  the  16th  day  of 
December,  1820,  until  paid,  with  costs  in  both  courts. 
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^2fi83?"'      "^^^  appellants  moved  for  a  reheariDg.     The  motion  was 
g  —  sustained*     On  the  rehearing  Mathews,  J.,  delivered  the 

TXRIIST  BT  AX..  >.  .. 

^g,  opinion  of  the  court* 


▲VBXRT. 


This  C£ise  is  now  before  the  court  on  a  rehearing,  granted 
at  the  solicitation  of  the  appellants,  for  the  purpose  of  correct- 
ing some  errors  of  calculation  in  our  former  judgment,  to 
their  prejudice*  The  cause  has  been  argued  bj  briefs,  and 
nearly  the  same  grounds  of  defence  are  relied  on,  as  were 
adduced  on  the  former  trial ;  the  most  important  of  which  is 
the  final  settlement,  and  homologation  of  the  accounts  of 
the  defendant,  rendered  to  the  Court  of  Probates,  in  his 
capacity  of  curator  to  the  succession  of  which  the  plaintiffs 
claim  to  be  heirs*  These  accounts  were  not  settled  contra- 
dictorily with  the  plaintiffs,  or  any  person  properly  repre- 
senting them,  and  the  judgment  of  homologation  is,  therefore, 
as  to  them,  without  force* 

^  The  account  rendered,  states  the  heirs  of  Mary  Patin. 
who  were  twelve  in  number,  are  entitled  to  three-twelfths  or 
one-fourth  of  that  amount,  with  interest  at  the  rate  of  five 
per  cent*  per  annum,  from  the  time  when  the  funds  came 
into  the  possession  of  the  defendant*  The  evidence  of  the 
case  does  not  clearly  show  when  that  was.  The  28th  of 
June,  1820,  is  the  earliest  certain  period  shown  at  which  he 
was  in  possession  of  the  funds  of  the  estate  administered  by 
him,  &c*  The  one-fourth  of  six  thousand  nine  hundred  and 
thirty  dollars  and  eighty-six  and  a  fourth  cents,  is  one  thousand 
seven  hundred  and  thirty-two  dollars  and  seventy-one  and  a 
half  cents* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  heretofore  rendered  by  this  court,  be  so  amended, 
as  to  adjudge  to  the  plaintiffs  and  appellants,  the  sum  of  one 
thousand  seven  hundred  and  thirty-two  dollars  and  seventy- 
one  and  a  half  cents,  with  interest  at  the  rate  of  five  per 
cent,  per  annum,  from  the  28th  day  of  June,  1820,  until  paid, 
with  costs  in  both  courts* 
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Eabterit  Dis. 

Jpnl,  1834.       , 


SALNAVE  vs.  McDONOUGH'S  EXECUTOR. 


BALRAYX 
VS, 
MCDONOUeH'fl 
▲FPEAL  FROM  TBI  COURT  Or  PROBATES,  FOR  THE  PARISH  AZTD  CITT  OF  SX'r. 

NEW-ORLEANS. 


Ih  an  action  for  the  balance  due  on  an  account,  the  prescription  of  three 
years,  for  the  hire  of  movables  or  immovables,  is  applicable. 

In  such  an  action,  where  part  of  a  claim  was  barred  by  prescription,  and 
there  was  evidence  of  a  partial  payment  made  upon  the  claim;  Held  the 
amount  paid  must  be  imputed  upon  that  part  of  the  claim  which  is 
prescribed. 

The  plaintifT  claimed  of  the  defendant,  as  testamentary 
executor  of  William  McDonough,  the  sum  of  two  thousand 
seven  hundred  and  nineteen  dollars  and  seventy-five  cents, 
for  the  hire  of  two  negro  men  slaves,  from  February,  1828, 
to  November,  1832,  at  twenty  dollars  per  month  for  each, 
and  for  several  other  items,  specified  in  the  account  annexed 
to  her  petition.  She  alleged,  that  at  the  request  of  the 
deceased,  she  had  suffered  the  sum  due  her  to  accumulate  in 
his  hands,  on  the  faith  of  his  repeated  promises  to  invest  the 
amount  when  it  should  be  sufficient,  in  a  house  and  lot 
for  her. 

The  defendant  pleaded  the  general  denial  and  prescrip- 
tion. 

7b?im^,  for  plaintiff,  testified  that  the  said  slaves  had  been 
employed  by  the  deceased  from  1826  until  the  time  of  his 
death.  Their  services  were  worth  from  twenty  to  twenty- 
five  dollars  per  month,  for  each. 

Ludeling^  testified  that  the  slaves  had  worked  for  the 
deceased  from  1827,  until  his  death.  Deceased  frequently 
advised  plaintiff  not  to  draw  from  his  hands  the  wages  of  the 
negroes  monthly,  and  he  promised  to  invest  the  amount  for 
her  when  it  should  be  sufficiently  large. 

Hempkiny  testified,  that  McDonough,  in  the  summer  pre- 
ceding his  death,  admitted  to  witness  that  he  owed  plaintiff 
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EASTSRif  Du  three  or  four  thousand  dollars,  includint;  the  items  claimed  in 
r  this  suit. 

8ALKAVB  ^^^^  f^^  ^Yie  defendant,  testified  that  the  deceased  had 

MCDONOUGH'S  generally  paid  the  plaintiff's  son  every  week,  for  the  hire  of 
the  slaves,  since  June,  1832.  This  testimony  was  corrobo- 
rated by  that  of  Forsyth. 

McLaughlin^  testified,  that  in  1829,  the  hire  of  the  negroes 
was  usually  paid  weekly,  to  a  mulatress,  in  the  name  of  the 
plaintiff,  her  mistress.  It  was  afterwards  paid  to  a  lad,  said 
to  be  plaintiff's  son.  He  thinks  a  week  never  elapsed  with* 
out  the  payment  of  the  hire  being  made.  Witness  lived  with 
the  deceased  from  December,  1829,  to  May,  1830. 

Shorty  testified,  that  during  five  or  six  months  of  the  year 
1831,  the  deceased  paid  the  hire  of  the  negroes  to  a  lad 
called  the  plaintiff's  son. 

The  defendant's  witnesses  concurred  in  proving  the  habit 
of  the  deceased,  to  take  no  receipts  for  these  payments. 

Judgment  was  rendered  for  the  plaintiff,  and  ihe  defendant 
appealed. 

Carleton  and  Lockett^  for  defendant  and  appellant. 

Schmidtj  contra^  urged, 

The  weight  of  evidence  is  in  favor  of  the  plaintiff,  and  as 
tiie  question  is  one  simply  of  fact,  the  judge  a  quo^  was  the 
proper  person  to  appreciate  it.  The  judgment  ought,  conse- 
quently, to  be  affirmed. 

Mathews,  J.,  delivered  the  opinion  of  the  court* 

This  is  a  suit  on  an  account,  in  which  the  plaintiff  claims 
from  the  succession  of  the  testator,  a  certain  sum  for  the  hire 
of  slaves,  and  for  articles  sold  to  him  during  his  life  time. 
The  answer  contains  a  plea  of  prescription  and  the  general 
issue.  Judgment  was  rendered  in  the  court  below  in  favor  of 
tte  plaintiff,  for  the  sum  of  two  thousand  two  hundned  and 
■enrenfy  doUare,  £roBi  which  the  defendant  appealed. 
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The  decision  of  the  case  depends  principally  on  masters  ^jJJJ^gS."' 
of  fact,  as  disclosed  by  the  testimony,  and  so  far  as  the  judg-  " 

ment  of  the  Court  of  Probates  is  based  on  the-  facts  of  the         ^, 
case,  we  see  no  reason  to  form  an  opinion  different  from  that  "c"^J^*/^®** 
expressed  by  the  court  below. 

The  greatest  part  of  the  sum  claimed,  is  for  the  hire  of 
slaves,  and  against  this  charge,  the  prescription  pleaded,  is 
to  be  found  in  the  article  3503  of  the  Louisiana  Code^  which 
limits  claims  for  the  hire  of  movables  or  immovables,  to  three 
years.     In   the  present  instance,  there  is   claimed  for  the 

In  an  action  for 

services  of  two  slaves,  at  the  rate  of  twenty  dollars  per  montht  hebaianeaduepn 

^  ^  an    account,   too 

each,  from  the  1st  of  February,  1828,  to  the  1st  of  November,  gJ|^'*P'*®"  |jf 

1832,  being  a  period  of  four  years  and  nine  months.     The  ^^^  J^J^ 

citation  in  the  suit,  was  served  on  the  I4th  of  March,  1833,  »»i«4"PPii«*i.. 

five  years  one  month  and  fourteen  days  from  the  commence- 

ment  of  the  hire  claimed.     The  year's  hire,  which  accrued 

from  the  1st  February,  1828,  to  the  1st  February,  1829, 

would  be  barred  by  the  three  years  prescription,  after  the 

1st  of  February  1832.     That  accruing  from  1st  February, 

1829,  to  1st  of  February,  1830,  was  prescriptible  after  the 

Ist  of  Febniary,  1833.     But  the  present  action  was  not 

commenced  until  the  14th  of  March  of  that  year,  therefore, 

two  year's  hire  fall  within  the  prescription  relied  on  by  the 

defendant,  which  reduces  the  plaintiff's  claim  nine  hundred 

and  sixty  dollars,  to  be  taken  from  the  judgment  rendered  for 

two  thousand  two  hundred  and  seventy  dollars,  leaving  a 

balance  of  one  thousand  three  hundred  and  ten  dollars.    An 

allowance  of  payment,  to  the  amount  of  two  hundred  and  ten 

dollars  was  admitted  by  the  court  below,  as  having  been 

made  by  the  testator  on  account,  for  the  hire  of  these  slaves, 

which  ought  to  be  imputed  to  the  hire  which  first  became  due, 

and  as  the  plaintiff  loses  by  prescription  the  whole  of  the  hire  tkml  when  part 

for  the  two  first  years,  it  would  be  unjust  to  impose  on  her  barred  by  pre- 

tcrlption,        and 

this  further  loss  of  the  two  hundred  and  ten  dollars.    She  ^^  j^  ^^ 

dence  of  a  partial 

ought  to  have  judgment  for  one  thousand  five  hundred  and  J^^^^JJ^  ^JJj! 
twenty  dollars.  ^SLiST. 

puted   upoo   the 
that  part  of  the 

It  is,  thejpefore,  ordered,  adjudged  and  decreed,  that  the  piiMaibed. 
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^^''fToP"*  judgment  of  the  Court  of  Probates  be  avoided,  revereed  and 

Jprtl,  1834.      "^       o  ' 

apDulled;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiff  and  appellee  do  recover  from  the  defendant 
and  appellant,  in  his  capacity  of  executor,  &LC*y  the  sum  of 
fifteen  hundred  and  twenty  dollars,  with  costs  in  the  lower 
court,  those  of  the  appeal  to  be  borne  by  the  appellee. 


ANDREWS 

V8 

WITHKRS'fl 

BURS. 


ANDREWS  vs.  WITHERS'S  HEIRS. 


AFPS4L  yROM   THK   COURT  OF  THK  FIRST  JUDICIAL   DISTRICT. 

The  Code  ofPracHee  fixes  the  period  when  interest  commences  by  the  deatli 
of  the'debtor,  bat  indicates  no  period  when  it  ceases;  the  interest  must, 
therefore,  be  considered  as  a  legal  accessary,  accompanying  and  sapported 
by  the  principal  until  payment. 

W.  C.  Withers,  being  the  creditor  of  plaintiff,  made  the 
following  assumpsit: 

^  Assumed  the  payment  of  sixteen  hundred  and  sixty-eight 
dollars  and  ten  and  a  half  cents,  which  will  be  paid  as  soon 
as  the  account  is  examined,  which  Mr.  J.  Andrews  endorsed 
to  T.  Caviller,  and  the  mortgage  raised,  which  is  in  favor  of 
J.  Andrews,  against  me,  for  four  thousand  dollars 

"  Signed,"  «  W.  C.  Withers.'^ 

This  paper  is  without  date,  but  the  account,  which  is  proved 
by  Caviller  to  be  the  one  referred  to  by  this  memorandum, 
which  is  rendered  and  signed  by  Andrews,  is  dated  2d 
February,  1829.    Withers  died  14th  September,  1829. 

To  a  demand  for  this  debt  or  sum,  which  had  never  been 
paid,  the  defendants,  heirs  of  Withers,  pleaded  the  general 

issue. 

Miramon^  proves  that  in  June,  1829,  he  was  charged  by 
plaintiff  to  deliver  to  Withers  a  certificate  or  act,  raising  a 
mortgage  in  plaintiff's  favor,  to  the   late    Mr.  Withen. 
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Withers  then  promised  to  pay  the  obligation  given  by  him  in  ^^^JJJfJgj?"* 
favor  of  Cfivilier.  The  acting  executor  of  Withers,  promised 
to  pay  this  debt,  but  confounding  it  with  a  promissory  note, 
given  by  Withers  to  Andrews,  which  he  did  pay,  omitted  it 
in  his  schedule- 
Judgment  was  rendered  in  the  inferior  court,  for  the 
plaintiff,  with  legal  interest  from  the  14th  of  September, 
1839y  until  payment.     The  defendants  appealed. 


AITDSXWS 

V$. 

WITHSBI'S 

HKIM. 


Conrad^  for  defendants  and  appellants. 
Janin,  contra. 

The  judgment  of  the  District  Court  ought  to  be  affirmed 
with  costs,  the  debt  being  duly  proved,  and  interest  being 
due  thereon  from  the  time  of  William  C.  Withers'  death.  See 
Code  of  Practice  J  art.  989.  Payment  had  been  demanded  of, 
and  promised,  by  the  testamentary  executors,  and  it  is  only 
owing  to  an  oversight  of  the  executors,  that  it  was  not  made 
before  they  rendered  their  account 


Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  founded  on  a  contract,  entered  into  between 
the  plaintiff  and  the  ancestor  of  the  defendants.  He  obtained 
judgment  for  the  principal  sum  claimed,  and  also  for  interest, 
dDC,  from  which  the  defendants  appealed. 

The  principal  debt  is  not  contested  before  this  court,  but 
the  counsel  for  the  appellants,  complains  of  the  allowance  of 
interest,  which  was  adjudged  to  have  commenced  from  the 
death  of  the  obligor.  The  interest  was  allowed  in  pursuance 
of  the  989th  article  of  the  Code  of  Practice,  which  is  expressed 
in  the  following  terms;  ^  As  the  creditors  of  estates  adminis- 
tered by  curators  or  testamentary  executors,  &c.,  can  only 
obtain  payment  after  certain  delays,  interest  shall  be  allowed 
on  their  debts,  if  the  estate  be  sufficient,  from  the  death  of 
the  debtor,  if  they  were  due  at  the  time,  or  from  the  date 

46 
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Eastsiw  Dm.  when  tfaej  became  due,  if  it  were  after  that  event,  aUbon^ 
iM  no  judicial  demand  may  have  been  made.'' 

AiTDBsws  rpj^^  iucccssion  of  Withers  wag  administered  by  a  testa- 
wiTHSRs's  mentarj  executor,  from  whom  payment  of  the  debt  clatmed 
in  the  present  suit,  was  demanded,  but  it  was  not  paid*  AAer 
the  executor  had  settled  his  accounts,  and  been  discharged 
from  further  administration  of  the  succession,  payment  was 
amicably  demanded  from  some  of  the  heirs,  and  the  demand 
not  having  been  complied  with,  the  present  suit  was  com- 
menced* 

The  Code  of  Practice  fixes  the  period  when  interest  should 
commence  to  run,  by  the  death  of  the  debtor,  but  indicates 
Th»  c»de  of^^  period  when  it  ought  to  cease;  consequently,  it  must  be 
^rl^wKr  k!  considered  as  a  legal  accessary,  accompanied  and  supported 
me^'to^^LTby  by  the  principal  until  payment*  Contrary  to  this  plain  pro- 
debtor,  bat  indi-  positiou,  it  16  BTgued  lu  favor  of  the  appellants,  that  delay, 
whmit'wfh"  to  which  impcdes  the  recovery  of  debts  from  a  succession 

CeM6:  COUM- 

quentiy,  it  must  administered  by  a  curator  or  testamentary  executor,  is  limited 

bo  conaiderod  as  *^  ^  * 

•  »«^  •ceoMry,  to  three  months,  and  in  proof  of  this  we  are  referred  to  the 

JJfp^JS^'g  article  1167  of  the  Louisiana  Code.    This  article  prohibits  a 

'^'^"^^  curator  of  a  vacant  succession  from  the  payment  of  its  debts, 

(except  some  which  may  be  privileged  by  law,)  until  three 

months  after  the  succession  may  have  been  opened,  and  then 

only  in  the  manner  prescribed  in  subsequent  articles* 

The  argument  is,  that  as  interest  is  granted  in  consequence 
of  impediments  imposed  by  law  to  the  recovery  of  the  debtSf 
and  that  as  such  impediments  cease  after  the  expiration  ol 
three  months,  interest  ought,  also,  to  cease,  and  be  recovered 
only  after  judicial  demand*  It  is  the  argumentum  cessanie 
ralione  cessat  ipsa  lex*  It  is  certainly  entitled  to  consideration, 
but  in  our  opinion,  ought  not  to  prevail  in  the  present 
instance*  Three  months  is  the  time  limited,  within  which  a 
curator  of  a  vacant  estate  is  not  permitted  to  pay  its  creditors, 
(and  we  shall  consider  the  office  of  testamentary  executor  in 
the  same  light,)  but  much  greater  delays  may  occur  bj 
operation  of  law,  in  the  classification  of  the  debts,  collecting' 
those  due  to  the  succession,  in  acquiring  the  funds  necessary 
to  make  payments,  and  various  other  ways,  all  which,  we 
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preaame,  it  was  the  inientimi  of  the  legislature  to  corer  by  GMtmi  Dm. 
the  article  of  the  Code  of  Practice.    It  is  general  in  its  terms,  sb=^=sss: 
giring  onlj  the  commencement  when  interest  shall  begin  to    ^^niA^A 
run,  without  limitation  to  its  course;  it  must,  therefore,  as  in         **• 

TBI 

all  other  cases,  where  debts  carry  legal  interest,  continue  parish  jctdgs 
untU  payment. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs* 


STATE  OF  LOUISIANA  tw.  THE  JUDGE  OF  THE  PARISH  OF 

ORLEANS. 

APPLICATION  rOR  A  MAlTDAIIirS. 

Oaing  the  lifetime  of  both  fetlier  and  mother,  tatorthfp  is  unknown  to  the 
lew.  Bfinor  ehildren  are  then  subjected  exclusively  to  the  authority  of  the 
father,  who  administers  the  property  of  his  minor  children  as  usufructuary, 

\  and  is  bound  to  protect  them  in  their  persons  and  rights.  The  courts  of 
justice  cannot  deprive  the  father  of  any  part  of  his  authority  at  the 
niggeation  of  cre^ors,  under  the  pretext  of  guarding  the  interests  of  the 
ddldren. 

The  appointmeBt  of  a  tutor  «tf  koa  presappoaet  that  the  minor  is  unprovided 
with  a  tutor. 

Joseph  Abat,  as  the  endorsee  of  a  promissory  note,  filed 
tds  petition  in  the  Parish  Court,  praying  a  judgment  for 
seven  hundred  and  twenty  dollars  with  Interest,  and  for  the 
sale  of  a  certain  tract  of  land  mortg9>ged  to  secure  the  pay- 
ment thereof.  The  note  was  signed  by  L.  Even,  by  procu- 
ration  of  Mrs.  Widow  Larches      He  stated  that  the  drawer 


364  CASES  IN  THE  SUPREME  COURt 

EAfTXKv  Dm.  has  since  died,  leaving  for  her  testamentarj  heirs,  fhe  wife 

of  L.  Even,  for  one  half  of  the  estate,  and  the  minor  chikh 

i2mt^A    ren  of  Even  and  his  wife  for  the  other  moietj.      The  heirs 

*''         were  in  possession  of  the  mortgaged  property.     The  note 

PAitifH  /uDOKnot  having  heen  paid  at  maturity,  was  protested.      The 

action  was  brought  against  Mrs.  Even  and  also  against  her 

husband,  as  the  administrator  of  the  property  of  the  said 

children.     The  plaintiff  prayed  for  the  appointment  of  a 

curator  ad  hoc  for  the  children. 

The  judge  a  quo  refused  to  appoint  a  curator  ad  hoe  as 
prayed  for. 

Dennisy  for  the  plaintiff,  applied  to  the  Supreme  Court 
for  a  mandamus^  ordering  the  judge  a  quo  to  make  the 
appointment  as  prayed  for. 

A  rule  niti  was  granted,  and  the  judge  a  qtto  showed 
cause  on  several  grounds,  which  are  stated  in  the  opinion 
of  the  court. 


BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  rule  to  show  cause  why  a  mandamus  should  not 
issue  commanding  the  judge  of  the  parish  of  Orleans  to 
appoint  a  tutor  ad  hoc  to  the  minor  children  of  Louis  Ev^n 
and  Angela  Everhart,  his  wife,  in  order  to  protect  the  rights 
of  said  minors  in  a  suit  pending  in  the  Parish  Court,  in 
which  they  are  co-defendants  with  their  father  and  mother* 

The  judge  shows  for  cause  of  refusal  to  make  an  appoint- 
ment: 

I.  That  the  said  Angela  Everiuurt  and  Louis  Even  are 
both  living  and  present  in  this  city  and  parish* 

IL  That  no  tutor  can  be  appointed  to  children  whose 
father  and  mother  are  both  living,  and  in  the  same  place 
with  them. 

III.  That  the  father,  during  marriage,  is  the  administrator 
of  the  estate  of  his  minor  children* 

IV.  That  if  no  regular  tutor  can  be  appointrd,  a  tutor 
ad  hoc  cannot  be. 
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This  court  id  perfectly  satisfied  with  the  caase  shown*  Eastbrv  Dm. 

'^prUf  1884. 

During  the  lifetime  of  both  father  and  mother,  tutorship  is  ===a 
unknown  to  the  law;  minor  children,  during  that  period,  are     LouinAHA 
subject  exclusivelj  to  the  paternal  authority.      The  father         ^- 
administers  the  property  of  his  minor  children  as  usufructu-  farur  jodok 

OP  OUiBARf* 

arj,  and  is  bound  to  protect  them  in  thtir  persons  and  j^^^  th« 
rights.  The  courts  of  justice  have  no  power  to  deprive  m^u^J^ 
the  father  of  any  part  of  his  authority  at  the  suggestion  of  ^kJSwu  t^out 
creditors,  under  the  pretext  of  guarding  the  interests  of  diadr«a »« then 
children*  The  appointment  of  a  tutor  ad  hoc^  u  e*  for  a  ^^  '^  ^  £ 
special  purpose,  presupposes  that  the  minor  is  unprovided  SSterT''**  SL 
with  a  tutor.  But  it  is  urged,  that  in  cases  where  the  inter-  X!S^^  ma^ 
ests  of  father  and  child  are  opposed  to  each  other,  and  H^a  yT^'STto 
where  the  father  may  be  tempted  to  sacrifice  those  of  his  ^SS%nJmv»A 
child,  the  courts  ought  to  appoint  a  special  tutor  for  his  pro-  «o«rta  orjiuueo 
tection.     The  court  cannot  perceive  the  force  of  this  reason,  the  Aitheror  any 

'  part  of  m»    hi- 

If  the  power  of  the  tutors  ad  hoc  be  confined  to  the  mere  JJSJiSi  rf*S3£ 
defence  of  a  suit  brought  against  the  child,  then  the  only  •JJ^^jf^JJ; 
effect  of  such  appointment  would  be  to  prevent  collusion  ^th^^buliM?^ 
between  the  creditors  and  the  father,  which  is  not  easily  n^rt^ofTtSlt? 
presumed.     If  his  authority  should  continue  after  judgment,  Jl^i^JSTC 
rendered  against  the  child,  how  could  he  provide  for  the  M^ITuitOT* 
payment  of  it  without  recurring  to  the  father,  who  is  the 
only  legal  administrator  of  the  property  ^f  his  child!    And 
if  the  property  should  be  sold  to  satisfy  the  judgment,  and  a 
balance  remain  in  the  hands  of  the  tutor  ad  hocy  he  would 
be  accountable  for  it  to  the  father.     To  confer  such  auttior- 
ity  on  a  tutor  ad  hoc^  would  be  indirectly  to  deprive  the 
father  of  his  legal  right  to  administer  the  property  of  his 
minor  children,  and  to  interfere  with  the  paternal  power,  in 
a  manner  not  recognised  by  law. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
rale  be  discharged. 
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PSYCHE  vs.  PARADOL  ET  AL.,  DUREL  APPELLANT. 

APPEAL  FROM  THE  PARISH   COURT,  OF  THE  PARISH  ARD  CITT  OF  RBW-ORLZAffS. 

The  sale,  hy  tiie  execator,  of  property  bequeathed  as  a  specU&c  legacy,  is 
wholly  irregalar  and  void. 

Neither  the  old  CMI  Gsds,  nor  the  llthUw>ftheSdtitleofthe3dFki«ida, 
anthorisedthe  appointment  of  a  evralor  ad  hoe,  to  represent  a  minor  onder 
the  age  of  pnbeity. 

The  validity  of  a  jndginentr  not  rerened  or  appealed  from,  caamot  be 
oolktenUy  examined  by  either  of  the  parties. 

After  the  aignment  has  oommeneed,  new  evidence  cannot  be  introdneed. 
except  by  consent  of  perties;  bvtcases  may  occur  in  which  the  co«rtm|ghC 
allow  it  onder  particnlar  eirenmstances,  and  iii  the  exercise  of  a  soond 
discretion. 


This  action  is  broaght  to  recover  from  the  original 
defendant,  a  negro  woman  with  her  two  children,  and  the 
hire  of  the  said  slaves. 

To  the  petition,  the  original  defendant  filed  on  the  18th  of 
Jaly,  1832,  an  exception,  viz.  that  it  did  not  contain  the 
residence  of  the  plaintiff,  and  prajed  that  on  this  ground 
the  petition  might  be  dismissed. 

On  the  33d  of  the  same  month,  the  plaintiff's  attorney 
appeared  in  open  court,  confessed  that  the  exception  was 
well  founded,  and  obtained  leave  to  amend  his  petition  by 
inserting  the  residence,  and  directing  the  motion  and  order 
to  be  served  on  the  defendant.  This  rule  is  on  the  minutes. 
The  motion  and  order  do  not  appear  to  have  been  served, 
but  on  the  10th  of  October,  1832,  the  cniginal  defendant 
answered  to  the  merits,  without  anj  objection  or  reserve  as 
to  this  course  of  proceeding.  By  the  same  answer,  the 
original  defendant  called  in  warranty  the  present  appellant, 
Jean  Baptiste  Durel,  her  vendor,  who  on  the  23d  of  NovenoH 
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ber,  filed  his  exception  to  the  waut  of  mention  of  the  EAfxnuf  Dis. 
plaintiors  residence  in  the  original  petition,  and  prayed  that 
the  same  be  dismissed,  so  far  as  he,  tlie  warrantor,  is 
concerned. 

On  the  9th  of  Febmarj,  1833,  the  cause  was  called  for 
trial  on  the  exception  of  Dnrel,  and  the  exception  was 
oyerruled. 

The  facts,  as  disclosed  by  the  record  in  this  case,  are  as 
follows: 

On  the  30th  of  September,  1812,  Marie  Elizabeth  Heknse 
Delahage,  a  free  woman  of  color,  made  a  nancupatiye 
testament  by  authentic  act,  by  which  she  bequeathed  some 
slaves  to  the  plaintiff^  a  minor,  about  four  years  old,  of  father 
and  mother  unknown;  other  slaves  to  her  niece.  Iris  Bujac, 
residing r  in  Philadelphia;  gave  a  legacy  of  one  hundred 
dollars,  to  one  Liolo  Br^mont,  and  ordered  that  the  surplus 
of  the  sale  of  her  other  property,  be  equally  divided  between 
the  said  plaintiff  and  the  said  Isis  Bujac.  By  this  testar 
ment,  she  also  appointed  J.  B.  Thierry,  her  executor, 
and  requested  him  to  become  the  tutor  of  the  plainti£  She 
died  in  1813. 

Among  the  slaves  thus  bequeathed  to  the  plaintiff,  was  one 
by  the  name  of  Fran90]se.  Fran9oise  was,  nevertheless,  sold 
by  the  said  Thierry,  the  testamentary  executor,und6r  an  order 
of  the  Court  of  Probates,  to  Joseph  Guillaume  Lespinasse, 
who  sold  her  to  Durel,  by  whom  she  was  sold  to  the 
defendant. 

The  testament  was  admitted  to  probate* 

Thierry  applied  for,  and  obtained  letters  testamentary. 
They  were  signed  by  the  Register  of  Wills,  only. 

No  seals  were  affixed. 

No  public,  but  two  private  inventories  were  made. 

Thierry,  filed  a  petition  for  the  homologation  of  the 
inventory,  and  for  the  sale  of  the  property,  partly  in  cash, 
and  partly  on  a  credit* 

On  this  an  order  was  given,  June  36,  1819,  in  these 
wmds:  ^Let  the  inventoiy  be  approved  and  homologated, 
and  the  sale  made  according  to  law*'' 
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the  petition  of  the  executor.    Fran^oise  was  sold  to  Joseph 
Guillaume  Lespinasse,  for  five  hundred  and  seventy  dollars. 
rARAooL         In  his  process  verbal,  the  deputy  register  does  not  state 
Dvnmh,      that  the  necessary  advertisements  had  preceded  the  sale. 

Thierry  received  the  amount  of  the  sales,  being  in  all  one 
thousand  one  hundred  and  fifteen  dollars. 

Thierry  died  in  1815,  leaving  a  testament  in  which  he 
instituted  his  minor  daughter,  residing  in  France  with  her 
grandfather,  his  universal  legatee,  and  appointed  Cypreis 
Gros  and  Guibert,  his  testamentary  executors. 

JMbreou  Lislet^  filed  a  petition  in  which  he  states,  that 
he  had  been  appointed  in  France,  pro>tutor  of  the  minor  heir 
of  Thierry ;  that  in  this  capacity,  he  wishes  to  render  an 
account  of  Thierry's  administration  of  Marie  Elizabeth 
Heloise  Delahage's  estate;  that  said  Thierry  had  obtained 
an  authorisation  to  sell  the  property  of  said  estate  to  satisfy 
the  debts  of  said  estate,  the  most  of  which  were  contracted 
during  the  last  illness  of  the  said  Delahage,  &c.  He  adds, 
that  whereas  the  said  Psyche,  is  under  twelve  years  of  age, 
and  no  person,  not  even  Pierre  St.  Amand,  was  willing  to 
accept  her  guardianship,  he  prays  that  a  curator  ad  Aoc,  be 
appointed  to  her,  and  that  said  curator  be  cited  to  show  cause 
why  the  account  filed  by  the  said  Moreau  Lislet,  on  behalf 
of  the  said  late  Thierry,  should  not  be  homologated. 
'  To  this  petition  is  annexed  an  account,  stating  Thierry's 
expenses  for  Delahage's  estate  to  have  been  one  thousand 
and  eighteen  dollars,  crediting  the  present  plaintiff  with  five 
hundred  and  seventy  dollars,  as  the  price  of  the  slave 
Fran^oise,  and  leaving  in  her  favor  a  balance  of  five  hundred 
and  thirty-five  dollars. 

Upon  this  petition  an  order  was  granted,  appointing 
Henry  Henry,  Esq.,  curator  ad  hocj  and  citing  him  to  show 
cause,  dz;c. 

Finally  Moreau  Lislet's  account  was  homologated,  and  he 
was  ordered  to  pay  to  the  said  Psyche,  five  hundred  and 
liiirty-five  dollars,  with  five  per  cent,  interest,  from  tiie  fith  of 
March,  1815,  the  time  of  Thierry's  death. 
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The  plaiatiff  had  judgment  against  tbe  defendant*  In  ^^22^6»^''' 
favor  of  the  latter  a  similar  jadgment  was  rendered  againat  ■  u.  ^  =? 
the  warrantor^  who  appealed.  «f . 

ET  ^L., 

J*  Segherij  for  warirantor  and  appellant,  argued  as  follows:      i>vri4.. 

The  exception  is  a  peremptory  one,  and  the  vendee  of 
Durel  could  not  give  it  up  to  his  prejudice;  Durel  is,  there- 
fore, entitled  to  have  the  original  petition  dismissed,  as  to 
him,  on  this  exception,  without  regard  to  the  pretended 
amendments* 

This  exception  being  once  raised,  cannot  be  disposed  of 
except  hj  a  trial  and  judgment,  sustaining  or  dismissing  the 
exception*  An  amendment  cannot  be  allowed  disposing  of 
tbe  exception  in  a  collateral  way,  and  defeating  its  object, 
which  is  the  dismissal  of  the  suit*  Code  of  Practice^  articles 
173,  343,  344*    Projel  of  the  Code  of  Practice,  p.  €2. 

The  practice  in  France,  at  the  time  Pothier  wrote,  was, 
with  regard  to  the  manner  of  bringing  suits,  nearly  the  same 
as  before  our  City  Court,  where  no  petition  is  required,  but 
the  defendant  is  served  with  a  citation  explaining  the  nature 
of  the  action.  In  France  it  was  held  necessary  that  the 
citation  should  coi;^in  all*  Article  172  of  Code  ofPraetiee^ 
Pothier,  Ist  part,  chap,  lei,  page  3.  Poihier,  article  4,  ^sur  la 
forme  dee  adjoumemena.^^ 

The  same  peremptory  exceptions,  which  were  urged  in 
France  against  an  eaploite  de  demande,  may  be  used  here 
to  defeat  a  claim  brought  under  the  form  of  a  petition. 

The  cases  where  a  petition  cannot  be  diannssed,  though  the 
defendant  may  refuse  to  answer,  are  pointed  out  in  article 
320,  which  thus  draws  a  strong  line  of  distinction  between 
such  exceptions,  and  those  that  are  of  a  peremptory  nature* 

Should  the  court  be  of  opinion  that  tbe  inferior  tri« 
bunal  was  right  in  overruling  it,  then  the  merits  of  tbe 
case  must  be  inquired  into,  and  the  first  consideration  to 
which  we  must  attend  is,  that  the  p<»nt  in  controversy  being 
a  mere  question  of  law,  the  verdict  of  the  j«ry  is  not  entitled 
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EKTonr  Dif.  to  the  same  degree  of  confidence^  as  upon  a  question  of  &ct» 
II  The  charge  of  the  judge  was  the  true  cause  of  the  rerdietr 

Under  such  circumstances,  we  maintain  that  the  verdict 
cannot  be  entitled  to  any  credit.  A  jurj  are  undoubted 
judges  of  questions  of  fact,  and  of  the  question  of  damages^ 
audit  is  the  duty  of  a  court  to  respect  their  decision  on  these 
points;  but  in  the  present  instance,  the  question  submitted 
to  the  jury  was  a  mere  point  of  law.    3  JV.  &  643.    Ehessen 

TS.  Cox* 

On  the  merits,  the  case  turns  on  the  following  points: 
That  the  plaintiff  cannot  maintain  her  present  action  of 
rcvefidtcation^  because  on  the  3Ist  of  July,  1818,  a  final 
judgment  was  rendered  by  the  Probate  Court  of  New^ 
Orleans,  contradictorily  with  her,  she  being  duly  represented 
by  a  curator  ad  hoc;  that  by  this  judgment,  the  account  of 
the  estate  of  Marie  Elizabeth  Heloise  Delahage,  deceased, 
rendered  by  the  heir  of  the  testamentary  executor  of  the 
latter,  was  approved  and  homologated;  that  it  is  therein 
stated  that  the  slave  Fran^oise  had  been  sold  by  order  of 
court,  through  the  Register  of  Wills;  that  the  price  of  the 
slave  Fran^oise,  now  claimed  in  kind  with  her  issue  by  the 
plaintiff,  is  fully  laid  down  in  said  account;  that  no  appeal 
has  ever  been  taken  from  this  judgment,  which  has  acquired 
the  force  of  res  jndicata'j  and  that  even  supposing,  for  argu» 
ments  sake,  the  plaintiff  ever  to  have  had  any  right  of  o2oner- 
Mp  in  the  slave  Fran<;oise  and  her  issue,  she  has  entirely 
lost  the  same  by  virtue  of  said  judgment. 

The  question  then  is,  whether  with  a  former  judgment 
standing  unreversed,  and  forming  res  judicata^  the  plaintiff 
can  recover  in  the  present  action?  For  if  the  verdict  of  the 
jury  was  allowed  to  remain  undisturbed,  the  proceedings  in 
relation  to  the  rights  of  the  minor,  would  present  very  singular 
features.  There  would  be  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  deciding  that  the  plaintiff  was  entitled  to 
the  price  of  the  slave  *,  there  would  be  another,  which,  leaving 
the  first  judgment  unreversed,  would  declare  that  she  was 
Ae  owner  of  the  slave* 
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between  the  parties.  The  errors  which  it  may  oontaioi 
were  questions  for  the  decision  of  the  court  which  tried  the 
cause,  and  the  Supreme  Court  have  no  power  to  examine 
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how  they  were  decided,  unless  regularly  brought  before  them      DVRxt, 
by  appeal,  or  by  an  action  of  nullity  in  those  cases  where  the 
law  affords  such  remedy.     5  JV.  5.  165,  Martin  vs.  Martin. 
3  Louisiana  R^porie^  589,  590,  Andrews  vs.  Herman. 

Id  1818,  a  curator  ad  hoc,  was  appointed  to  the  minor, 
agreeably  to  law  11,  Hi.  3,  Partida  3.  Curia  JUipica,  fol.  54* 
JVcu  8,  Verba  litigantes.    Project  of  the  Code  of  Practice,  fol.  21. 

CuDilier,  for  plaintiff  and  appellee. 

Janin,  on  the  same  side,  relied  on  the  followinjg  points  and 
authorities: 

Nothing  could  authorise  the  executor  to  violate  the  dircc 
tions  of  the  testatrix,  and  his  conduct  in  this  and  in  other 
respects,  was  highly  illegal. 

Thierry's  letters  testamentary,  ought  to  have  been  signed 
by  the  Judge  of  Probates.    Act,  July  3, 1805. 

According  to  art.  173,  p.  246  of  the  old  Code,  he  ought  to 
have  caused  the  seals  to  be  affixed,  and  an  inventory  to  be 
made  by  the  parish  judge,  or  by  any  notary  duly  authorised 
by  the  said  judge,  in  the  presence  of  the  presumptive  heir  or 
heirs,  expressly  called,  &c.  This  must  be  a  public  inven« 
tory.    Ibid^ 

There  were  hone  but  testamentary  heirs  in  this  case,  the 
plaintiff  was  one  of  them,  she  was  not  called,  nor  was  her 
representative  in  her  place,  nor  had  she  a  representative,  nor 
was  one  appointed  to  her. 

One  inventory  only  was  approved,  two  had  been  made, 
which  was  approved  and  which  not? 

The  sale  was  ordered  to  be  made  according  to  law.  Did 
the  judge  thereby,  also,  approve  the  terms  proposed  by  the 
executor? 

The  sale  was  ordered  to  be  made  according  to  law,  and 
m$  it  was  partly  on  credit,  it  could  not  be  made  without  the 
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Eastbrh  Dis.  concurrence  of  the  heira^  or  their  representatiTes,  who  never 

L  were  cited.    See  Old  Code^  p.  175,  aH.  29.     This  article 

^^^^      applies  to  testamentary  executors  as  well  as  to  curators  of 

PAAABOL     vacant  successions,  or  absent  heirs.     Old  Code^  p.  347, 

wmxLf      artm  174. 

Is  it  not  incumbent  upon  the  appellant,  to  show  that  they 
had? 

By  the  testament,  Franfinse  became  the  property  of  the 
plaintiff,  a  minor's  property,  and  could,  therefore,  only  be 
Jold  in  the  cases  and  in  the  form,  in  which  the  alienation  of 
such  property  is  permitted.  It  is  not,  and  cannot  be  pre- 
tended, that  the  debts  of  the  succession  rendered  the  aliena- 
ation  of  this  property  necessary.  See  Fletcher  vs.  Cavelierj 
4  Louisiana  Reports^  270,  and  the  cases  there  cited  on  the  sale 
of  minor's  property.  The  case  of  Bynur  vs.  Lemeririj  1 
JV.  S.  628,  is  more  particularly  applicable  to  this  case.  See 
also,  Donaldson  vs«  Dorsejfs  syndics^  5  JV.  S.  654. 

As  Thierry  had  rendered  no  account  of  his  administration, 
as  executor  of  the  plaintiff's  testator,  his  own  executor  ought 
to  have  rendered  this  account. 

The  plaintiff  has  never  received  any  part  of  the  five 
hundred  and  thirty-five  dollars,  and  still  this  is  the  judgment 
which  is  said  to  deprive  the  plaintiff  of  her  right  of  action  in 
ibis  suit. 

This  pretension  is  entirely  unsupported  by  law. 

The  law  has  prescribed  many  regulations  for  the  protec- 
tion of  the  minor.  They  have  been  utterly  violated  in  this 
case,  than  which  few  will  better  show  their  necessity. 

The  minor  was  not  duly  represented.  A  truly  responsible 
person,  a  tutor,  ought  to  have  been  appointed  to  her.  If  a 
person  wishes  to  proceed  against  a  minor,  he  must  procure 
the  appointment  of  a  tutor,  if  the  minor  has  none.  Old  Code^ 
p.  65,  art*  28.  It  is  stated  in  the  petition  referred  to,  that  no 
person  was  willing  to  accept  the  plaintiff's  guardianship. 
An  unproved  allegation  in  a  petition,  is  no  guide  to  the 
judge;  and  if  even  no  person  had  been  willing  to  accept  it, 
some  person  could  have  been  forced  to  it  If  tiie  judge  had 
made  an  appointment,  the  person  appointed  would  have  been 
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oblieed  to  act,  unless  he  could  claim  the  benefit  of  the  EA9T»tir  Du.. 

grounds  of  excuse,  enumerated  on  pages  65  and  67  of  the  Old 

Oxte*    No  other  excuse  is  admissible,  if,  as  in  this  caae,  the 

minor  has  no  relations  in  the  territory.     Old  Code,  p.  67,     'araool 

ST     AI>*y 

art.  39.  And  even  if  he  had  a  valid  excuse,  the  nominee  is  dvrvl, 
obliged  to  act,  until  on  hearing  his  grounds  of  excuse,  the 
court  discharges  him.  Old  Code,  />•  67,  arL  46.  ^  The  law 
has  made  an  acceptance  of  this  office  compulsory,  unless  the 
person  nominated  is  one  of  those  who  are  excused  from 
serving."    Bernard  vs.  Vignaud,  1  JV*.  S.  56. 

If  the  minor  be  above  the  age  of  puberty,  he  cannot  appear 
in  a  court  of  justice,  without  the  assistance  of  a  curator  ad 
litem,  and  if  he  has  none,  the  judge  must  appoint  one.  Old 
Code,  p.  74,  art.  96. 

Every  tutor  and  curator,  ad  litem,  must  take  an  oath 
before  entering  on  the  duties  of  his  office.  Old  Code, p.  69, 
art.  53;  p.  75,  art.  85.  Such  was  the  Roman,  the  Spanish 
and  the  French  law  Code.  Lib.  5,  tit.  37,  /•  38,  sec.  4.  1  Tap. 
154.  4  Tap.  13.  Merl.  Rep.  Curateur,  sec.  1,  JVb.  5.  By  the 
JVew  Code,  article  295,  the  tutor  appointed  at  the  request  of 
a  third  person,  who  wishes  to  proceed  against  a  minor,  is 
also  bound  to  take  an  oath. 

Under  no  circumstances  (at  least  under  the  Old  Code,)  can 
a  minor  be  represented  by  a  curator  ad  hoc  And  whenerer 
the  appointment  of  a  curator  ad  litis,  is  admissible,  the 
the  minor  (above  the  age  of  puberty)  if,  as  in  this  case,  he 
resides  in  the  state,  must  be  consulted.  The  duty  of  appoint- 
ing him,  falls  on  the  judge  only,  if  the  minor  neglects  or 
refuses  to  do  so.     Part  6,  tit.  16,  lex.  13,  JVb.  2. 

Several  decisions  of  this  court  have  been  rendered  upon 
analogous  principles. 

In  Hmo  vs.  Heno,9  Mart.  Rep.  646,  a  minor  under  the  age 
of  puberty,  was  represented  by  a  curator  ad  litem.  The 
coart  said,  that  she  ought  to  appear  by  a  tutor.  In  Orvoesto 
vs.  Rills,  8  JV*.  S.  585,  an  act  of  an  administrator,  otherwise 
perfectly  legal,  was  not  held  binding;  upon  the  party  contract- 
ing with  him,  because  tibe  administrator  had  not  taken  an 
oath;  and  in  Hasty  vb.  Hattj/,  8  JVl  S*  535,  an  adji 
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V  the  membera  had  not  been  sworn* 

rsTCHK  jj^  ^i^ig  ^^g  ^  emptor  ad  hoc  was  appointed,  and  be  did  not 

PARADOL     take  an  oath. 

durklI  This  curator  took  no  steps  for  her  security,  and  never 

▲ppuLAjfT.  objected  to  the  amount  presented  on  behalf  of  Thierry, 
which  on  its  face  is  exhoibitant.  One  thousand  and  eighteen 
dollars,  the  whole  of  which,  with  the  exception  of  a  legacy 
of  one  hundred  dollars,  was  laid  out,  according  to  Thierry, 
for  expenses  of  last  sickness  and  the  settlement  of  so  small 
an*  estate,  free  from  all  debts;  and  although  Thierry  cumu- 
lated  the  functions  of  executor,  of  the  exccutor^s  counsel,  and 
of  counsel  of  all  the  parties  concerned,  although  no  fees  of 
counsel  nor  fees  of  physicians  were  paid, '  as  is  expressly 
declared. 

The  curator  never  inquired  into  the  correctness  of  this 
account.  The  opposite  parties  put  interrogatories  in  writing, 
of  which,  as  far  as  appears  on  record,  the  curator  took  no 
notice,  and  which  were  annexed  and  sworn  to  before  a 
justice  of  the  peace.     Page  20  and  24. 

Moreau  Lislet,  the  said  curator,  then  drew  up  a  judg- 
ment by  consent,  which  was  signed  by  them  and  filed  in 
the  Court  of  Probates,  and  adopted  by  the  court,  in  entire 
conformity  with  Moreau  Lislet's  prayer.  It  became  the 
opinion  of  the  court;  it  was  literally  copied  as  the  judgment 
of  the  court,  and  only  headed  with  the  words,  ^'The  court, 
after  heariug  both  parties,  &c."  By  this  judgment  Moreau 
Lislet,  the  pro-tutor,  was  ordered  to  pay  to  the  plaintiff  five 
hundred  and  thirty-five  dollars. 

From  the  proceedings,  it  is  evident  that  Henry,  the  curator 
adhoc^  did  not  consider  himself  incumbered  by  the  weight  of 
any  responsibility. 

But  the  incongruity  of  such  an  appointment,  is  apparent 
from  its  necessary  consequences.  Henry  did  not  claim  the 
five  hundred  and  thirty-five  dollars  of  Moreau  Lislet,  nor 
would  a  payment  to  Henry  have  been  valid  for  the  same 
reasons,  for  which  money  belonging  to  absent  heirs  cannot 
t>e  paid  over  to  the  attorney  of  absent  heirs.    Dewis  vs. 
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CourvieUa,  4  Mart.  Rep.  344.     To  make  a  valid  payment,  EAsriiiifDii. 
Moreaa  Lislet  would  have  been  obliged  to  cause  a  tutor  to      ■ 
be  appointed  to  Psyche.    Why  was,  therefore,  a  tutor  not      "J^"* 
appointed  in  the  first  instance?  paradox.' 

Moreover,  it   is    contended    by   the   plaintiflf,  that  the       durklI 
judgment,  is  a  judgment  drawn  up  by  consent,  without  pre-   ^''""'^*' 
previous  judicial  investigation,  and  a  curator  ad  hocj  has  no 
more  right  to  enter  such  a  judgment,  than  an^  attorney  for 
absent  defendants,  has  a  right  to  confess  judgment.  Caldzoell 
YS.  Tinonsend,  5  Jf.  S.  309. 

When  Thierry's  account,  as  executor,  was  filed,  no  notice 
was  given  in  the  newspapers.  Old  Code^  179,  p.  138,  which 
might  have  apprized  the  minor's  friends  of  proceedings  in 
which  her  interests  were  committed.  See,  also,  the  late  case 
in  the  matter  ofMagnori^s  estate. 

The  executor's  payments,  as  alleged  in  his  account,  were 
not  binding  upon  the  plaintiff,  they  having  been  made  with- 
out a  previous  order  of  court.  Old  Cade,  p.  179,  art.  137. 
Lafon^s  Heirs  vs.  his  Executors^  3  JV*.  S.  707.  The  subsequent 
order  or  judgment  was  rendered,  when  the  plaintiff  was  no 
party  to  the  proceedings,  and  had  no  notice  of  them.  She 
had  a  right  to  contest  them,  and  therefore,  to  prove  that  the 
charges  contained  in  the  account,  were  false  and  exag- 
gerated, and  the  evidence  which  they  offered  to  this  effect, 
ought  not  to  have  been  rejected. 

Wherever  legitimate  or  testamentary  heirs  have  undivided 
interests  in  an  estate,  their  rights  are  to  be  discussed  in  the 
most  comprehensive  of  actions,  an  action  of  partition.  This 
is  the  case,  although  a  testamentary  executor  may  have  been 
appointed.  Old  Code^  p.  185,  art.  155.  In  this  case  the 
plaintiff  and  Isis  Bujac,  were  residuary  legatees,  each  for  one 
undivided  half  of  the  testatrix's  estate,  and  in  the  action  of 
partition,  which  ought  to  have  been  instituted,  a  tutor  or 
curator  ought  to  have  represented  them.  Old  Code,  page 
191,  art.  186. 

The  plaintiff  contends  that  the  judgment  of  the  Parish 
Coart,  is  erroneous  in  one  particular.  The  plaintiff  was 
entitled,  at  least,  to  the  value  of  the  services  of  the  slave 
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EAvrsM  Dm.  Fraocoise,  from  the  time  of  the  institution  of  this  suit.    This 

jt9riL  1834. 

'  right  18  given  to  her  both  bjr  the  old  and  the  new  code. 
FfTCK  Q^  Q^^  p^  260,  aH.  84.  Louisiana  Code,  3416,  and  1 
PAiuiioL      JV",  S.  409.     Richardson  vs.  Debreys  and  Longer,  4  JV.  iS.  187. 

»T  AL., 
DOBBLf 


BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  snes  to  recover  a  negro  woman  and  her 
increase,  bequeathed  to  her  by  the  will  of  M.  E.  de  la 
Hogue,  as  a  specific  legacy.  She  was,  at  the  death  of  the 
testatrix,  a  minor  orphan,  under  the  age  of  puberty.  The 
slave  was  sold  by  the  executor,  and  after  sundry  conveyan- 
'  ces,  came  into  the  possession  of  the  present  defendant,  who 
sets  up  title  under  that  sale. 

It  is  clear  that  that  the  proceeding  of  the  executor  in 
relation  to  the  slave  in  question,  were  wholly  irregular  and 
void.  But  the  defendant  pleads  that  afterwards,  about  the 
eMeotorofprop.  year  1818,  while  the  plaintiff  was  still  a  minor,  and  under 
MaipeeUii0|[ft.  the  age  of  puberty,  the  legal  representative  of  the  execu- 
refabraad  toul  tor,  then  deceased,  had  rendered  an  account  of  his  adminis- 
tratiion  in  the  Court  of  Probates  contradictorily  with  the 
plaintiff,  which  was  finally  honH>logated  by  that  court  by 
judgment,  which  forms  a  bar  to  this  action,  and  has  the  force 
of  the  thing  adjudged.  By  reference  to  the  proceedings  in 
that  case,  it  appears  that  H.  Henry  was  appointed  curator 
ad  hoc  to  the  minor,  and  that  a  balance  in  money  was  found 
due  to  the  plaintiff,  but  it  is  not  pretended  that  she  ever 
received  it,  or  any  part  of  it.  This  proceeding  was  con- 
ducted on  the  part  of  the  representative  of  the  executor,  by 
L.  Moreau  Lislet,  who  styles  himself  protector  of  the  minor 
heirs  of  Thierry. 

It  is  contended  on  the  contrary,  that  the  plaintiff  was  not 
a  party  to  this  proceeding;  that  she  was  not  legally  repre- 
sented by  Henry,  that  no  curator  ad  hoc  could  be  appointed 
to  represent  a  minor  under  the  age  of  puberty,  by  iiie  laws 
then  in  force;  but  a  tutor  alone,  regularly  appointed,  could 
validly  r^resent  her,  and  that  it  was  th^duty  of  any  pefsoD 
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having  a  claim  against  her,  to  provoke  the  appointment  of  a  Eajtbrh  Du. 
tutor.  -- 

The   Civil  Code   then  in   force,  does  not  authorise  the      '*\!^f  * 
appointment  of  a  curator  ad  hoc  to  represent  a  minor  under     paraool 
the  age  of  puberty.     But  it  is  argued  by  the  defendant,  that      durel, 
such  a  proceeding  is  authorised  by  the  11th  law  of  the  2nd   ^^'^^^^^^ 
Title,  Partida  3.     We  are  of  opinion  that  adults  only  are  SfriiA*uw"Sr 
spoken  of  in  that  law;  that  is  evidently  the  opinion  of  Gre-  m  ^jJiSwV'm- 
gorio  Lopez,  who  in  a  note,  discusses  the  question  whether  ^^^*or^ 
the  judge,  when  called  on  to  make  such  appointment,  is  to  repi«Miit   a 

minor  under  tha 

bound  to  consult  the  minor  as  to  the  person  to  be  appointed;  atoorpubwty. 
and  he  adds,  that  the  practice  is  to  appoint  the  person  sug- 
gested by  the  minor.     ^Ui  ipse  adolescens  naminet  quern  wit 
Hd  illam  Litem.^ 

If  the  construction  of  this  law  were  at  all  doubtful,  it 
would  be  rendered  perfectly  clear  by  reference  to  the  Ist 
law,  16th  title,  of  the  6th  Partida,  which  treats  of  the 
tutorship  of  minors  under  the  age  of  puberty.  ^Otrosi 
dezimos^  qtie  el  quardadar  deue  ser  dado  para  guardar  la  persona 
del  mozo  S  sus  btenes,  e  non  deue  ser  puesio  por  una  cosa  o  un 
pleyto  senalado  tan  solamente.^  This  law  expressly  forbids 
the  appointment  of  a  special  tutor  for  a  particular  suit, 
except  in  the  single  case  involving  a  question  of  freedom, 
on  the  part  of  the  minor  child. 

The  legislature  has  seen  fit  to  introduce  into  the  Louisiana 
Code  and  the  Code  of  Practice,  a  different  provision  on 
this  subject  The  wisdom  of  that  innovation  on  the  former 
laws  of  the  country,  may  be  well  questioned,  when  we  see 
as  in  this  case,  the  manner  in  which  the  rights  of  minors 
may  be  sacrificed  by  the  appointment  of  tutors  merely  pro 
formd^  without  any  ultimate  responsibility. 

It  is  true  that  the  validity  of  judgments  not  reversed  nor  ^  'jJS^gS?^  ^^nJf 
appealed  from,  cannot  be  inquired  of  collaterally  by  either  JTiJ^^^^omjcS: 
of  the  parties.      This  principle  has  been  recognised  by  this  X  ^la^hj 

*  x  *  r         •    •         «ither  of  tho  par- 

court  in  several  cases.     But  in  this  case,  we  are  ot  opmion  uei. 
that  the  plaintiff  was  not  a  party,  in  any  legal  sense  of  the 
word,  and  that  the  judgment  forms  no  evidence  against  her. 

48 
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Eastisr  Dm.  In  the  case  of  Vtgnaud  vs.  Bernard^  the  court  held  tiiat  a 

^f^'l   ^"^'*  i>  Ilia  •  ^ 

— ■  judgment  rendered  against  a  person  legallj  incapacitated  to 

psrcHE      (jefend  himself)  or  expressly  privileged  from  judicial  pur- 

PARADOL     gui^  ought   to   be  considered  as    one    rendered  without 

DUR£L,      parties,  and  absolutely  void.     In  the  case  before  the  court 

APPELLAWT.    j^^^^^  there  was  neither  party,  citation,  nor  contestatio  litU. 

1  Martin^  JV.  S.  1. 

The  plaintiff  has  called  our  attention  to  a  bill  of  excep- 
tions, taken  to  the  refusal  of  the  court  to  allow  a  witness 
After  the  argQ.  to  be  sworn  after  the  argument  had  been  opened  on  the  part 

neiit  hmB    com- 

moDced,      n«w  of  the  plaintiff,  and  the  defendant  had  commenced  hid  reply. 

evidence     cannot  r  ^  *■   " 

be  introduced,  ex-  fhc  article  484  of  the  Code  of  Practice,  forbids  any  new 

cept   by   conaent  '  •' 

ZJ^'  may  P^oof  to  be  introduccd  without  the  consent  of  all  parties, 
tS^'court  m^iht  after  the  argument  has  commenced.  There  may  be  cases 
^toiii  ""ciJ'  in  which  the  court  might  allow  it,  if  under  particular  circum- 
in  the  ejcerciee  of  stauccs,  and,  in  the  cxcrcise  of  sound  discretion ;  but  in  this 

a   #f;ittnd   diflcre- 

tioB*  instance,    we    are    not    enabled   to  say    that    the   judge 

erred. 

The  defendant's  warrantor  complains  that  the  original 
defendant  waived  what  he  calls  a  peremptory  exception,  by 
which  means  he  has  been  deprived  of  the  advantage  of 
having  the  suit  dismissed  and  pleading  prescription,  if  a  new 
suit  should  be  brought.  But,  by  the  Code  of  Practice,  the 
warrantor  himself  has  a  right  to  plead  all  the  exceptions 
which  the  original  defendant  might  have  done,  even  those 
which  are  personal  to  him.  Article  384.  He  did  in  fact 
plead  the  same  exception,  to  wit:  that  the  residence  of  the 
plaintiff  was  not  stated  in  the  petition.  Therupon  a  supple- 
mental petition  was  filed,  setting  forth  his  residence,  and 
the  warrantor  filed  an  answer  to  the  merits  without  taking  a 
bill  of  exceptions.  "We  cannot,  therefore,  inquire  whether 
tile  court  erred. 


«  It  Is  therefore  ordered,  adjudged,  smd  decreed  by  the 
court,  that  the  judgment  of  the  Pariah  Court  be  affirmed 
with  costs.  » 


OP  THE  STATE  OF  LOUISIANA. 


jm 


J.  Seghertt  for  warrantor  and  appellant,  applied  for  a  e^tim  Du. 

jfynlf  1834. 


P8TCHK 

VS. 
PARADOL 
ET  AL., 


rehearing  on  the  following  grounds: 

A  final  judgment  having  been  thus  rendered  on  the  peremp- 
tory exception,  no  bill  of  exceptions  could  have  been  taken  durel^ 
thereto,  for  the  inferior  judge  would  not  have  allowed  it; 
the  constant  practice  of  the  lower  tribunals,  being  never  to 
permit  a  bill  of  exceptions  to  be  taken,  except  when  the 
matter  cannot  appear  in  any  other  shape  before  the  Supreme 
Court;  This  is  the  very  maxim  laid  down  by  philosophers, 
that  a  multiplicity  of  beings  ought  to  be  avoided.  Eniia  non 
sunt  mvitiplicanda  sine  necessitate* 

Durelj  the  warrantor,  having  been  ordered  to  answer  to 
the  merits,  by  the  above  judgment  of  the  26th  March)  1833, 
did  file  his  answer  on  the  6th  of  April,  1833,  expressly  reserv- 
ing to  himself  the  benefit  of  his  peremptory  exception* 

In  order  that  the  trial  of  this  case  might  be  no  longer 
postponed,  Durel  answered  not  only  to  the  plaintiff's  original 
petition,  and  to  the  defendant's  call  in  warranty,  but  even  to 
the  new  matters  pleaded  in  the  plaintiff's  supplemental 
petition,  which  had  never  been  served  on  him;  but,  as  already 
stated,  he  did  not  do  so,  without  expressly  reserving  to  him- 
self^ for  the  appeal,  the  benefit  of  his  peremptory  exception, 
which  had  been  overruled  by  the  interlocutory  judgment  of 
the  2§th  of  March,  just  mentioned. 

He  was  ruled  to  answer  to  the  merits,  and  did  so  without 
prejudice  to  his  rights. 

In  the  case  o(Muse  vs.  Curtis^  8  Martinis  Rqporis^p.  721,  a 
motion  for  a  new  trial  was  overruled  by  the  court,  and  no  bill 
of  exceptions  was  taken ;  which  was  contended  to  be  unne- 
cessary, as  this  court  was  bound  to  notice  it,  on  the  appeal 
from  the  final  judgment,  without  having  their  attention 
thereto  directed  by  a  bill  of  exceptions.  "We  are  of 
opinion,"  says  the  Supreme  Court,  "  that  this  is  correct." 

**  At  common  law,"  says  Phillips  on  Evidence^  214,  "  a  writ 
of  error  could  not  be  brought  for  any  error  in  law,  which  did 
not  appear  on  the  record^  and,  therefore,  when  the  plaintiff  or 
defendent  alleged  any  thing  ore  tenus^  which  was  oyerruled 
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Easterh  Dm.  by  the  judge,  the  party  aggrieved  had  no  redress."    To 

^*'^''*'  ^         remedy  this  defect,  bills  of  exception  were  introduced  by 

^^^^^      fftol.  13,  Ed.  1,  sec.  31.     Now,  a  judgment  being  a  matter 

KUNB.       which  appears  on  record,  no  bill  of  exceptions  can,  of  course, 

be  required. 

BuLLABD,  J.,  delivered  the  opinion  of  the  court. 

The  warrantor  has  prayed  for  a  rehearing  on  the  question, 
whether  the  exception  taken  to  the  petition  that  it  did  not 
set  forth  the  place  of  residence  of  the  plaintiff,  was  a  per- 
emptory exception  which  ought  to  have  been  sustained,  and 
consequently  the  suit  dismissed.  Our  attention  is  called  to 
an  expression  in  the  opinion  heretofore  delivered,  from 
which  it  might  be  inferred  that  we  thought  a  bill  of  excep- 
tions necessary,  whenever  the  inferior  courts  overrule  an 
exception  in  writing.  Such  was  not  the  meaning  of  the 
court,  and  the  expression  was  used  inadvertently,  probably 
under  the  impression  that  the  proceeding  took  place  during 
the  trial. 

We  think  the  court  did  not  err  in  allowing  an  amend- 
ment and  a  supplemental  petition  to  be  filed.  The  excep- 
tion does  not,  in  our  opinion,  go  to  extinguish  the  action; 
nor  does  this  appear  to  us  one  of  those  nullities  of  form,  for 
which  a  suit  ought  necessarily  to  be  dismissed. 

The  rehearing  is  refused. 


'li4  462l  LOWERY  w.  KLINE. 

▲PPIAL  FROM  THE  COURT  OF  THK  FIRST   DISTRICT. 

All  nnivenal  legacy,  bequeathed  to  the  concubioe  of  the  testator,  cannot 
exceed  in  amount  the  one-tenth  part  of  the  movables  and  immovables  of 
the  estate  of  the  testator. 
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The  sale  of  property  bequeathed,  made  by  a  nnireml  legatee,  is  liable  to  be  EAsriiur  Dm. 

April,  ISM. 

attacked,  thoagh  the  sale  was  in  good  faith,  if  a  reduction  of  the  legacy  is  

afterwards  decreed.  lowebt 

V9. 


The  plaintifr  alleges  that  she  is  the  mother  and  forced  heir 
of  Edward  Lowery,  deceased. 

That  he  died,  leaving  lots,  slaves  and  personal  property, 
worth  six  thousand  five  hundred  dollars. 

That  defendant  pretending  to  be  universal  legatee,  under 
his  will,  has  taken  possession  of  all  said  property. 

That,  the  legacy  is  null.  1.  Because  she  lived  in  open 
concubinage  with  the  deceased.  2.  Because  Lowery  could 
not  dispose  of  his  whole  property,  having  a  forced  heir. 

That  J.  J.  Hall,  is  in  possession  of  a  slave  named  Joe, 
worth  one  thousand  two  hundred  dollars. 

She  prays  that  Elizabeth  Kline  and  J.  J.  Hall  be  cited, 
that  she  have  judgment  against  the  former  for  six  thousand 
five  hundred  dollars,  and  the  latter  for  one  thousand  two 
hundred  dollars,  with  costs. 

The  defendant  denied  the  allegations  in  plaintiff's  petition 
generally. 

She  denied  that  the  lots  mentioned  in  the  petition  belonged 
to  Edward  Lowery. 

She  alleged  that  the  only  property  owned  by  Lowery, 
was  that  mentioned  in  his  will,  that  it  was  owned  jointly 
between  him  and  her,  and  that  he  had  given  her  his  half  for 
the  causes  stated  in  his  will. 

She  alleged  that  the  donation,  in  reality,  amounted  to 
nothing,  for  that  as  executrix  and  legatee,  she  had  sold  the 
property  for  its  full  value,  and  that  the  debts  she  had  paid 
for  the  estate,  amounted  to  far  more  than  the  value  or 
proceeds  of  the  property. 

She  annexed  a  statement  of  debts  paid  for  the  succession, 
and  of  the  proceeds  of  the  property. 

She  and  Hall  both  pleaded  that  plaintiff  had  no  title  to  the 
slave  Joe. 

The  claim  of  the  plaintiff  for  the  four  lots  is  abandoned. 
They  were  never  paid  for,  and  were  sold  by  the  sheriff,  at 
the  suit  of  the  vendor,  for  the  price. 


KLIirB. 
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£A«TBur  Dis.      The  diBtrict  judire  declares  that  the  defendant  and  deceas- 

?====s  ed  li¥ed  in  concubinage;  that  the  declaration  in  his  will,  that 

"w**^      one-half  of  the  property  belonged  to  her,  is  a  disguised  dona- 

MLUKM.       tion,  and  that  this,  and  the  donation  of  the  other  half,  must 

be  reduced  to  one-tenth  of  the  value  of  the  personal  property. 

The  will  contains  the  following  clauses: 

^I  acknowledge  that  the  property  in  possession  of  myself 
and  Elizabeth  Wingard,  has  been  made  by  our  joint  industry, 
and  that  one  halfof  it  justly  belongs  to  her  at  present. 

^Said  property  consists  of  two  slaves,  named  Joe  and 
Charity,  two  horses,  a  cart,  dray  and  gig,  a  stock  of  hogs  and 
household  furniture,  and  a  note  due  from  George  During,  for 
two  hundred  and  fifty  dollars. 

^^I  appoint  Mrs.  Elizabeth  Wingard  my  executrix,  author- 
ising her,  in  case  of  my  decease,  to  take  possession  of  the 
whole  of  my  property,  without  the  intervention  of  justice, 
and  pay  all  my  just  debts. 

^^I  give  to  my  nephew,  Arnold  Laveau,  the  sum  of  two 
hundred  and  fifty  dollars. 

^I  give  all  the  remainder  of  my  property  to  Mrs.  Eliza- 
beth Wingard,  instituting  her  my  universal  legatee,  in  con- 
aderation  of  the  care  and  trouble  she  has  taken,  and  the 
expense  she  has  incurred  for  me  during  my  long  and  distress- 
ing illness." 

Samuel  Wihon^  witness  for  the  plaintiff*,  testified  that  he 
knew  the  late  Edward  Liowery  during  his  lifetime.  Witness 
lived  some  time  in  the  same  house  with  him  in  the  upper 
faubourg, previous  to  his  removal  to  the  parish  of  Jefferson; 
that  said  Edward  Lowery  kept  house  at  this  time,  and  lived 
as  man  and  wife  with  the  defendant,  Elizabeth  Kline;  it  was 
not  understood  that  Lowery  and  said  defendant  were  mar- 
ried, although  they  lived  together.  Witness  knows  that  the 
deceased  owned  a  negro  man  and  a  negro  woman,  two  horses^ 
a  cart  and  a  gig;  he  believes  he  had  also  some  hogs  at  the 
time  of  his  death;  that  Lowery  had  been  in  a  bad  state  of 
health  for  a  long  time  previous  to  his  death;  that  during  a 
considerable  time  previous  to  his  death,  he  was  in  such  a  state 
at  to  require  a  great  deal  of  nursing  and  care.    Witness,  on 
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▼isitiDg  the  house  of  Lowery,  always  saw  the  defendant  ^^J^JJ^gJ^"* 

Elizabeth  Kline  taking  care  of  him;  that  said  Lowery  was  - 

in  a  very  low  state  of  health  for  eight  or  nine  months  previ-      ^^^^ 

ons  to  his  death;  his  disease  was  said  to  be  consumption ;  that       kuhx. 

Lowery  was  very  poor  when  he  first  went  to  keep  house 

with  the  defendant  Elizabeth  Kline.     Witness  knows  that 

he  borrowed  money  from  her  at  this  time. 

Mrs.  Kline  offered  to  prove  by  witnesses,  that  her  ser- 
vices rendered  Lowery,  in  nursing  and  taking  care  of  him 
during  his  last  illness,  were  worth  seven  hundred  and  eighty- 
five  dollars;  the  testimony  was  objected  to,  and  after  argu- 
ment the  court  refiised  to  admit  it;  to  which  opinion  of 
the  court  the  defendant  excepted. 

The  defendant  offered  witnesses  te  prove  that  the  declara- 
tions contained  in  the  last  will  of  Lowery,  that  all  the  pro- 
perty which  he  and  Elizabeth  Wingard  pc^sessed  when  he 
died,  had  been  acquired  -  by  their  joint  industry,  and  that 
one  half  justly  belonged  to  her,  was  true;  and  that  it  had,  as 
alleged  in  her  answer,  been  principally  accumulated  by  her 
industry  and  economy;  and  further  to  prove  his  declaration, 
that  he  gave  all  his  interest  in  it  to  her,  for  services  rendered 
him  in  his  last  illness,  as  a  remunerative  donation  for  full 
consideration,  offering  to  prove  by  said  witness  that  her  ser- 
vices were  worth  more  than  the  interest  of  said  Lowery  in 
said  property;  the  evidence  was  objected  to,  and  after  argi^- 
ment,  rejected  by  the  court,  to  which  opinion  of  the  court 
the  defendant  excepted. 


Roselius  and  McMillen^  for  the  plaintiff*  and  appellee  con* 
tended  that: 


1.  The  judgment  has  error  in  it,  as  it  does  not  allow  the 
plaintiff*  the  slave  Charity,  which  is  mentioned  in  every  bill 
of  sale,  as  well  as  the  last  will  of  Lowery;  and  because  any 
-ttiiBg  is  allowed  to  KUne,  under  the  pleadings  in  the  case, 
and  under  the  will,  which  is  shown  to  be  null  and  void 
according  to  the  allegations  in  plaintiff*'s  petition. 
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Ea^tbw  Dis.      %  There  is  no  proof  of  the  death  of  the  slave  Chaiitj. 


JpHi^UOi. 


I^WXBT 


3.  The  testimony  of  Wooley  and  others  going  to  estab- 
lish a  claim  on  the  part  of  Kline,  in  offiiet  or  compensation, 
was  improperly  admitted;  no  such  claim  having  been  set  up 
by  said  defendant;  and  it  went  to  establish  title  to  real 
property  by  parol. 

4.  The  testimony  of  Francis  Cannellas,  as  to  the  occupa- 
tion of  the  house  by  Kline,  after  the  death  of  Lowery,  was 
properly  received,  after  Kline  had  introduced  the  receipts 
to  show  that  she  had  paid  the  rent* 

5.  The  testimony  of  Wileau  and  others,  which  were 
offered  to  show  that  the  services  of  Mrs.  Kline  in  nursing 
and  taking  care  of  Lawery  were  worth  seven  hundred  and 
eighty-five  dollars,  were  properly  rejected,  as  no  such  claim 
was  set  up  by  the  pleadings. 

PretUmy  contra^  contended  as  follows: 

1.  It  cannot  be  denied  that  the  defendant  once  lived  in  a 
state  of  concubinage  with  the  deceased,  but  he  died  of  a 
slow  consumption,  and  eight  months  before  he  died  or  made 
his  will,  she  was  his  nurse  and  not  his  concubine. 

3*  The  judge,  even  under  the  article  quoted  by  him, 
should  have  reduced  the  donation  to  a  tenth  of  the  whole 
estate  of  the  deceased,  not  to  a  tenth  of  his  personal 
property. 

3.  But  the  death-bed  and  most  formal  solemn  declara- 
tion of  the  son  that  one  half  of  the  property  mentioned  in 
his  will  belonged  to  E.  Wingard,  was  in  their  joint  posses- 
sion, and  made  by  their  common  industry,  was  truej  and  not 
as  his  mother  alleges,  false.  This  results  conclusively  from 
the  testimony  of  Samuel  Wilson. 

4.  As  to  the  half  which  Lowery  claimed  as  his  in  his  will, 
and  donated  it  to  the  defendant,  except  two  hundred  and  fifty 
dollars,  in  consideration  of  the  care  and  trouble  she  took, 
and  the  expense  she  incurred  for  him  during  his  long  and 
distressing  illness,  the  donation  is  valid;  it  was  a  remonera- 
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tive  donation.      It  cannot  be  reduced  below  the  value  of  ^""!LP"- 
the  services.     Code  ofPracHcj  arts.  1500,  1512,  1513*  =a===Bss 

5.  The  testimony  of  Wilson,  Casenave  and  Connelly,  on      ^Zf^^ 
behalf  of  the  plaintiff,  shows  that  Edward  Lowerj  was  sick       MLnts. 
a  year  before  his  death  with  the  cnosumption,  that  defendant 
constantly  nursed  and  attended  him.      These  were  priceless 
services  to  a  dicing  man.      They  were  worth  half  of  Joe^ 

for  the  district  judge  admits  that  it  required  more  than  the 
personal  property  to  pay  the  debts  of  Edward  Lowery,  and 
Charity  is  dead* 

6.  If  the  testimony  offered  by  the  defendant,  and  rejected 
by  the  judge  a  quo^  was  properly  rejected,  no  remunerative 
donation  can  be  proved  real.  It  is  suflScient  to  allege  that  it 
is  unreal,  and  the  consideration  expressed  in  the  donation 
must  fall,  because  no  proof  can  be  admitted  against  the 
allegation. 

7.  The  district  judge  has  equally  erred  in  his  calculation 
of  the  receipts  and  expenditures  of  the  defendant,  as 
executrix. 

'.  8.  The  judge  gives  judgment  against  Hall  for  the  slave 
Joe,  to  whom  he  was  sold  by  Mrs.  Wingard,  as  legatee  by  a 
will  valid  as  to  third  persons,  duly  proved,  and  attacked  only 
on  account  of  facts  en  pais^  and  which  could  not  be  known 
to  third  persons.     To  disturb  the  title  to  property  made  by 
a  person  having  a  legal  title  on  the  records  of  our  courts  of 
justice,  there  existing  no  defect  of  form,  in  a  honafde  pur- 
chaser, would  destroy  all  confidence  in  our  courts  of  justice^ 
and  indeed  in  society   itself.       It  has  been  the   constant 
course  of   decision  of  courts,  that  a  sale  made  under  a 
will   admitted  to  record  as  good,  is  valid,  though  the  will 
or  legacy  should  afterwards  be  set  aside  for  defects  depend- 
ing upon  proof  unknown  when  admitted  to  record. 
* 
Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  plaintiff's  son,  whose  forced 
heir  she  is,  left  several  lots,  slaves  and  some  personal  estate, 
of  which  the  defendant  Kline  is  in  possession,  and  to  which 

49 
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Eastcrr  Dn.  she  claims  title  as  universal  legatee,  except  as  to  a  slave, 
■  I  which  is  in   the  possession  of  the   defendant    Hall.     The 

legacj  is  alleged  to  be  null,  because  her  son  lived  in  open 
concubinage  with  the  legatee,  and  because  she  left  a  mother 
and  forced  heir* 

By  his  will,  which  is  annexed  to  the  petition,  the  plaintiff's 
son  acknowledges,  on  the  13th  of  August,  1830,  that  all  the 
property  in  his  and  Kline's  possession,  was  made  by  their 
joint  exertions,  and  one  half  thereof  belongs  to  hen  He 
adds  that  it  consists  of  two  slaves,  Joe  and  Charity,  two 
horses,  a  cart,  dray,  gig,  stock  of  hogs,  some  household  fur- 
niture, and  the  note  of  one  Durell  for  two  hundred  and  fifty 
dollars.  He  gives  a  small  legacy  to  a  nephew,  and 
bequeathes  the  rest  of  his  estate  to  Kline,  in  consideration  of 
the  care  and  trouble  she  took  for  him,  and  the  expences  she 
incurred  during  his  protracted  illness. 

The  defendant  Kline  pleaded  the  general  issue,  denied 
that  the  lots  mentioned  in  the  petition  were  the  property  of 
the  testator,  and  that  he  possessed  any  property  except  tiiat 
which  he  owned  jointly  with  her,  as  stated  in  tiie  will.  She 
averred  that  the  legacy  to  her  was  a  mere  nominal  donation, 
as  she  had  paid,  as  his  executrix,  debts  of  his  to  a  larger 
amount  than  had  been  realised  by  the  sale  of  the  property* 

The  defendant  Hall  denied  that  the  deceased  had  any 
title  to  the  slave  Joe,  and  he  pleaded  the  general  issue. 

There  was  judgment  for  the  plaintiff  against  the  defend- 
ants, and  for  the  defendant  Hall  against  the  defendant  Kline, 
whom  he  had  called  in  warranty  as  the  vendor  of  the  jilave 
Joe. 

From  the  the  two  judgments  against  her,  the  defendant 
Kline,  appealed. 

The  plaintiff  has  prayed  that  the  judgment  be  amended, 
so  as  to  allow  her  the  slave  Charity,  and  by  increasing  the 
amount  recovered. 

The  counsel  for  the  appellant  has  contended  that  the  first 
judge  erred  in  reducing  the  legacy  to  one  tenth  of  the  per- 
sonal property  only,  and  ought  to  have  allowed  one  tenth  of 
both  the  real  and  personal  property;  and  in  considering  the 
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testator's  declaration  that  Kline  was  the  owner  of  one  half  £abtern  Du- 

Jpril,  18M. 

of  the  property  of  which  they  were  in  joint  possession,  as  a  ■     =8 


disguised  donation,  and  an  attempt  to  elude  the  provision  of  ^^^f^^ 
the  law,  incapacitating  a  concubine  from  receiving  more  klub. 
than  one  tenth  part  of  the  testator's  property. 

The  counsel  furthe  complains  that  the  first  judgment  erred 
in  charging  her  on  the  warranty  with  the  price  she  received 
for  Joe,  sold  to  Hall,  and  complains  of  overcharges  against 
her,  and  the  reduction  of  her  own  bill  made. 

It  has  appeared  to  us  that  the  claim  of  the  appellee  to  an 
amendment  of  the  judgment,  so  as  to  allow  her  the  price  of 
the  slave  Charity,  cannot  be  considered,  as  this  slave  was 
claimed  from  the  defendant  Hall;  and  this  claim  disallowed. 
As  HaU  is  not  a  party  to  the  appeal,  the  decision  of  the  judge 
below  as  to  that  slave,  is  not  properly  before  us. 

We  are  of  opinion  that  the  District  Court  erred  in  redu-  oency  im^umUi- 
dng  the  universal  legacy  to  one  tenth  of  the  personal  estate;  bineVthel^u' 

tor,CMinot  exceed 

it  was  only  reducible  to  one  tenth  of  the  value  of  the  estate;  in  amount  the  one 

"^  tenth  part  of  the 

In  the  French  text,  de  la  valeur  totale  des  Hem.      La.  Code,  movable      and 

'  '  unmovablea       of 

lAiiQ  4he  estate  of  the 

**"^*  testatoc 

The  appellant's  counsel  has  further  argued,  that  as  she 
was  on  the  face  of  the  will  the  universal  legatee,  HaU,  her 
vendee,  acquired  a  good  title  to  the  slave  Joe  under  her  sale; 
a  title,  which  it  is  contended,  cannot  be  attacked,  he  being  propeV      be- 
in  good  faith,  by  a  subsequent  claim  to  the  reduction  of  the  a  universal  lega- 

®  "^  ^  tee,  is  Ual  le  to  be 

legacy.     To  this  the  answer  is,  that  the  price  of  the  slave  is  nttackwi,  thon^h 

°      •'  '  *  .the  sale    was    m 

received  from  her  by  her  co-defendant  Hall,  who  called  her  f^cti«ii"if *thS 
in  warranty,  that  as  to  hiiA  not  being  before  us,  prevents  ^^IrSdwJSu'' 
«i8  from  considering  the  judgment  he  has  obtained  against 
her,  and  has  to  the  appellee,  the  merits  of  the  case  are 
against  her,  as  she  sold  a  slave  which  she  would  be  com-  , 

pelled  to  restore,  if  it  was  in  her  possession. 

The  reciprocal  complaints  of  both  appellant  and  appellee 
as  to  overcharges  and  rejection  of  items,  depend  on  the  evi- 
dence offered  below,  and  as  it  is  not  very  clear  that  the  inferior 
court  was  mistaken,  it  is  not  our  duty  to  doubt  the  judgment. 

The  appellant  is  entitled  to  a  reduction  of  the  sum  receiv- 
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Eastxrh  Dis.  cd  from  her  by  the  appellee,  of  one  tenth  of  the  value  of  the 

4pHZ,  1834.  •  ** 

,  two  slaves,  or  one  hundred  and  ten  dollars. 

LOVOPRB 
VS. 

WHITS.  It  jg^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court,  as  far  as  it  concerns  the 
recovery  of  the  appellee  from  the  appellant,  be  annulled, 
avoided  and  reversed,  and  that  the  former  receive  from  the 
latter  the  sum  of  one  hundred  and  forty-seven  dollars,  with 
interest  at  5  per  cent  till  paid,  with  costs  in  the  District 
Court,  and  that  the  appellee  pay  costs  in  this  court. 


LONGPRE  vs.  WHITE. 

APPEAL   FROM   THK    COURT   OF   THE   FIRST   JUDICIAL   DISTRICT. 

The  sureties  on  a  curator's  bond,  are  not  bound  in  warranty  to  purchasers  of 
property  belonging  to  the  succession  administered  by  him. 

The  refponsibilities  of  sureties  hi  bonds,  given  to  secure  the  faithful  discharge 
by  curators  of  their  duties,  renders  them  liable  for  miscsnduct,  onty  to  the 
hein  and  creditors  of  the  deceased. 

The  plaintiff  claimed  of  Maunsel  White,  as  the  surety  of 
the  late  John  A.  Foote,  in  a  curator^s  bond,  the  sum  of  three 
thousand  one  hundred  and  twenty-four  dollars. 

The  plaintiff  alleges  that  on  the  15th  October,  1811, 
Christopher  Elliot,  now  deceased,  purchased  from  the  corpo* 
ration  of  the  city  of  New-Orleans,  and  under  a  ground  rent, 
a  lot  situated  in  the  city,  at  the  corner  of  Bienville  and 
Rampart  streets. 

The  said  Elliot  had  already  commenced  erecting 
thereon  some  buildings,  which  were  still  unfinished  when  he 
died,  some  time  in  the  year  1811,  leaving  a  widow  and 
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several  minor  children,  but  who  were  all  absent)  and  not  ^'"f?^*** 
represented  in  the  then  territory.  = 

John  A.  Foote  was  appointed  curator  to  the  said  estate,  ''*^"^/** 
on  the  28th  of  September,  1811,  and  executed  on  the  same  whit*. 
day  his  bond,  with  James  Martin  and  Maunsel  White,  as  his 
securities  in  solido^  for  three  thousand  one  hundred  and 
twenty-four  dollars,  conditioned  that  the  said  administrator 
should  well,  and  according  to  law,  administer  the  said  estate, 
and  should  render  a  true,  just  and  perfect  account  of  his 
actions  and  doings,  whenever  lawfully  required  to  do  so. 

Foote,  having  caused  an  inventory  to  be  taken  of  the 
estate,  provoked  the  sale  at  public  auction,  of  the  property 
belonging  to  said  estate,  and  especially  of  the  said  lot  and 
buildings,  which  were  adjudicated  to  Samuel  Elkins,  of  this 
city,  as  having  been  the  highest  bidder  thereof. 

The  lot  and  buildings  were  afterwards  sold  by  Elkins 
tp  George  T.  Ross,  now  deceased,  for  a  valuable  considera- 
tion, and  at  certain  terms  of  credit,  and  that  the  purchaser 
having  failed  to  comply  with  the  terms  and  conditions  of  the 
said  sale,  Elkins  caused  the  property  to  be  seized  and  sold. 
It  was  adjudicated  to  Louis  Brognier  D^clouet. 

Declouet  sold  the  property  to  petitioner,  who,  after 
having  erected  several  outbuildings  and  made  considerable 
improvements  thereon,  sold  the  same  to  Louis  J.  Labarre, 
Qow  deceased. 

A  suit  was  instituted  by  William  Elliot  and  others, 
the  lawful  children  and  heirs  of  the  late  Christopher  Elliot, 
against  the  widow  and  heirs  of  the  said  Louis  J.  Labarre, 
his  purchaser,  in  order  to  evict  them  from  the  aforesaid  lot 
and  buildings,  as  having  been  'illegally  sold  by  Foote,  as 
curator  to  the  estate  of  their  deceased  father. 

The  plaintiff  also  alleges  that  in  consequence  of  the  said 
claim,  the  widow  and  heirs  of  Labarre  called  the  plaintiff  in 
warranty,  and  the  plaintiff  cited  in  warranty  D6clouet;  that 
the  heirs  succeeded  in  obtaining  a  judgment,  b^  which  the  sale 
made  of  their  ancestor's  property  was  declared  null,  and  the 
plaintiff  was  at  the  same  time  condemned  to  pay  to  the 
widow  and  heirs  a  sum  of  five  thousand  seven  hundred  sixty- 
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Eastbut  Dm.  three  dollars  and  8eventr*fiTe  cents,  for  damages  he  had 
—  thereby  suffered,  which  amount  the  plaintiff  was  decreed  to 
'^'mT"     be  entitled  io  recover  from  D^clouet;  that  die  plaintiff  paid 
^^■ivB*       to  the  said  widow  and  heirs  of  Labarre,  including  the  inter* 
ests  and  costs,  the  sum  of  six  thousand  three  hundred  twentj- 
nine  cents,  without  being  able  to  recover  from  his  warran- 
tor more  than  a  sum  of  two  tl^ousand  three  hundred  and 
twenty  dollars,  which  leaves  a  balance  still  due  to  the  plain- 
tiff of  a  sum  of  four  thousand  nine  dollars  and  thirty-nine 
cents.    That  Elkins  and  Ross  transferred  to  each  of  their 
purchasers,  and  finally  to  the  plaintiff  all  the  rights  and 
actions  which  Elkins  had  originally  against  the  late  John 
Foote  as  curator  to  the  estate  of  the  said  Christopher  Elliott; 
that  Foote  died  insolvent,  and  had  never  rendered  any  account 
of  his  administration. 
The  defendant  admits  that  he  signed  a  bond  in  the  year 

1811,  with  one  James  Martin,  as  surety  for  John  A.  Foote, 
who  had  been  appointed  curator  of  the  estate  of  C.  R. 
Elliot;  but  he  says  that  the  said  Foote  Was  dismissed  from 
his  duties  of  curator  aforesaid  by  the  Court  of  Probates  of 
the  parish  and  city  of  New-Orleans,  and  that  in  the  year 

1812,  this  respondent  and  the  said  Martin  were  cited  to 
show  cause  to  said  court  why  they  should  not  pay  the  amount 
of  the  bond  aforesaid,  which  cause  is  yet  pending  and 
undecided  in  the  said  court  That  the  said  Elliot  owed 
debts  at  his  death  yet  unsettled,  and  that  the  plaintiff  herein 
has  no  right  to  call  upon  the  respondent  to  account  to  him 
individually;  that  he  is  now  sued  upon  said  bond  by  one 
B.  C*  Elliot,  as  administrator  of  the  said  C*  R.  Elliot's 
estate*  He  denies  all  and  singular  the  allegations  in  the  said 
petition  contained,  except  as  expressly  admitted. 

The  bond  referred  to  contained  the  following  condition: 
^  The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bounden  John  A.  Foote,  curator  of  the  estate  of  the 
late  C.  R.  Ellit,  deceased,  does  well  and  truly  according  to 
law  administer  the  same,  and  further,  does  make  and  render 
a  true,  just  and  perfect  account  of  his  actions  and  doings, 
when  thereunto  lawfully  required,  either  by  the  aforesaid 
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judge  or  his  successors  in  oj£ce,  agreeably  to  law,  or  by  the  ^X^L^gS"* 


rONXPRX 

vs. 


heirs  of  the  said  deceased,  or  their  lawful  attorney  or  attor- 
nies,  or  by  the  duly  appointed  and  authorised  executor  or 
executors  of  the  last  will  and  testament  of  the  said  deceas-  ^>vvitb. 
ed,  should  it  hereafter  appear  that  any  such  will  or  testa- 
ment was  by  the  said  deceased  made,  then  this  obligation 
to  be  void,  or  else  to  remain  in  full  force  and  virtue." 

The  judge  a  quo  considered  that  there  was  no  difference 
between  the  situation  of  a  curator  and  a  vendor,  who  sells  a 
defective  title  but  in  good  faith  with  a  clause  of  nonwar- 
ranty ;  in  that  case,  the  maxim  of  caveat  emptor  would  clearly 
apply,  the  purchaser  having  the  same  means  of  discovering 
the  defect  as  the  vendor.  Much  reliance  was  placed  upon 
that  part  of  the  condition  of  the  bond  given  by  the  cnrator 
at  the  time  of  his  appointment,  which  says  that  he  shall 
legally  administer.  He  considered  that  the  bond  was  given 
as  a  judicial  security,  and  if  the  judge  has  exacted  conditions 
more  than  the  law  required,  they  are  to  be  disregarded;  the 
law  has  said  that  the  condition  of  the  bond  should  be  ^forthe 
fidelity  of  his  administration,"  and  the  judge  had  no  right 
to  require  more,  and  he  cannot  add  to  this  obligation* 

The  defendant  had  judgment,  from  which  the  plaintiff 
appealed. 

SouU^  for  the  plaintiff  and  appeUant. 

McCaleb  and  Chray,  contra^  relied  on  the  following  points: 

1.  Longpr6  cannot  sue  upon  the  bond,  as  it  is  given  only 
for  the  security  of  those  who  have  claims  upon  the  estate, 
or  are  interested  in  its  proper  administration,  as  heirs  and 
creditors  only;  Longpin^  is  neither  heir  or  creditor. 

2.  White's  responsibility  is  to  the  estate,  its  heirs  and 
creditors,  and  is  only  to  the  amount  of  the  inventory  or  sale; 
and  the  whole  amount  of  the  latter  being  already  recovered 
by  the  heirs  and  administrator  of  Elliot,  (Elliot  vs.  Ldbarre^ 
3  La.  Reports^  p.  336.  3  iLp.  541.  5  Id.  R.  C  Elliot  vs. 
Maunsel  White^  he  is  discharged  firom  any  further  liablHty. 


LOirOPRB 
WHITS. 
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^4^!i834"*  f^a^lPs  Lam  ofMHons,  book  %p.  Qll.sec.  287.     Civil  Code, 
'  3008.      Poikier  on  Obligations,  vol.  1  of  Sureties,  p.  259,  arts. 
;r"'      1928,  2121.      Starkie's  Law  of  Evidence,  vol.  3,  Htle  Penalty. 
7  Wheaton,  R.  13*     Pothier  on  Obligations,  vol.  1,  p.  207* 

3.  There  is  a  suit  now  pending  in  the  Probate  Court,  of 
the  heirs  of  Elliot  ys.  White  and  his  co-surety,  to  account  as 
securities  for  the  administration  of  Foote. 

4.  The  bond  has  not  been  assigned  to  the  plaintiff,  and 
cannot  be,  now  that  its  original  object  has  been  answered, 
the  protection  of  the  estate  from  the  mal-administration  of 
Foote,  the  curator. 

5.  But  in  no  event,  even  admitting  that  White  was 
responsible  in  the  manner  alleged,  could  Longpre  recover 
more  than  the  sum  paid  his  vendor,  Declouet,  for  that  is  the 
extent  of  the  loss  sustained  bj  him  in  consequence  of  the 
recovery  of  the  lot  in  question  bj  the  heirs  of  Elliot. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  against  the  surety  of  one  John  Foote,  who 
was  appointed  curator  to  the  succession'  of  Elliot,  who  died 
in  October,  1811.  Judgment  being  rendered  in  the  court 
below  for  the  defendant,  the  plaintiff  appealed. 

The  facts  of  the  case,  important  to  its  decision,  are  the 
following:  Foote,  who  administered  in  the  capacity  of  cura- 
tor to  the  vacant  estate,  caused  an  inventory  of  it  to  be  made, 
and  had  the  property  sold;  amongst  which,  was  a  lot  of 
ground,  situated  in  the  city,  on  Bienville  street.  The  heirs 
of  Elliot  lately  recovered  from  the  person  in  possession 
the  lot  in  question,  as  having  been  sold  by  the  curator  with-* 
out  the  formalities  required  by  law.  The  plaintiff  in  the 
present  action  was  cited  in  warranty  and  judgment  rendered 
against  him  for  a  certain  amount,  and  also  judgment  in  his 
favor  against  his  immediate  vendor,  as  his  warrantor  for  the 
same  amount,  a  part  of  which  has  been  recovered  as  stated 
in  the  petition,  &c.;  this  suit  is  brought  to  recover  the 
balance.  It  appears  that  the  property  was  purchased  at  the 
sale  of  Elliot's  succession,  by  Samuel  Elkins  who  sold  to 
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George  Ross,  and  he  having  failed  to  pay  the  price,  it  was  ^I^f^gw"* 
seized  and  sold.  At  this  sale  Declouet  became  the  purchas-  ^^^^^^.s-. 
er,  who  afterwards  sold  it  to  the  present  plaintiff.  *KT*iii ." 

The  right  of  action  claimed  in  the  present  instance,  is         *»• 

TAYLOR 

assumed  under  subrogation  to  the  rights  of  warranty  alleged      bt  als. 
to  reach  back  to  Foote  as  the  original  vendon-;  But  whether 
this  assumption  be  correct  or  not  we  deem  it  useless  to 
enquire,  for  if  it  be  admitted,  it  does  not  follow  as  a  legal  or 
necessary  consequence  that  Foote's  sureties  in  the  curator's  «  curator't  bond 

,j  -ij*  ,■     1  -I  f  X      »«■•  not  bound  ia 

bond  are  bound  m  warranty  to  purchasers  of  property  w%mnt.y  to  par- 
belonging  to  the   succession   administered  by  him.      The  erty  belonging  to 

the  succenion  ad- 
responsibility  of  sureties  in  bonds  given  to  secure  the  faithful  gj""'^"**     ^^ 

discharge  of  their  duties  as  curators,  renders  them  liable  for 
misconduct  only  to  the  heirs  and  creditors  of  the  deceased* 
It  is  evident  that  the  plaintiff  is  neither  heir  or  creditor  of 
Christopher  Elliot,  whose  succession  was  administered  by    ^^  reiponei- 
*  Foote.   Whatever  liabilities  he  may  have  subjected  himself  to  rbJ?dt^'Sr«  S 
in  consequence  of  the  informalities  in  the  sale  of  that  sue-  }Sf"dic£tf|e"by 
cession,  his  sureties  cannot  be  held  responsible  to  any  other  dutiee,"  lender 
persons  except  those  immediately  interested  in  its  faithful  mboondact  only 

to  the  heira  and 

administration,  viz:  creditors  and  heirs.  creditor*  of  th« 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


ROBINSON  ET  AL.  w.  TAYLOR  ET  ALS. 

APPEAJ^  FROM   THE   COURT  OF  THE   FIRST  JUDICIAL  DISTRICT* 

Where  bills  of  exception  have  been  taken  by  both  parties,  and  where  all  the 
evidence  objected  to  might  have  been  admitted  without  materially  change- 
ing  the  facts ;  the  Supreme  Court  will  not  examine  the  correctness  of 
the  deciaion  of  the  judge  a  quo  upon  any  of  the  bills  of  exception* 

50 
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EA0TBRir  Dm.  Cotton  in  the  possession  of  a  certain  person,  shipped  by  him,  and  mailwd 
i^^=ss^3       with  the  initials  of  his  name,  most  be  presumed  to  be  his  property. 


BOaiHSOV 
XTAL. 

TATLOS 

ETiXS. 


This  action  was  brought  by  the  payee  against  the  drawers 
of  an  accepted  bill  of  exchange. 

The  plaintiffs  aver  that  the  firm  of  Taylor  and  Klein,  esta- 
blished at  St  Marks,  in  the  territory  of  Florida,  and  compos- 
ed of  Taylor,  Klein  and  Ellis  H.  Buell,  drew  their  bill  of 
exchange,  dated  New-Orleans,  4th  January,  1831,  wherein 
said  firm  requested  E.  H.  Buell,  six  months  after  date,  to 
pay  to  the  order  of  the  petitioners,  four  hundred  and  eighty- 
six  dollars  and  twenty-seven  cents. 

That  the  bill  was  duly  presented  for  acceptance,  and 
accepted  by  Buell,  the  drawee;  that  when  it  fell  due, 
diligent  enquiry  was  made  for  Buell,  in  the  city  of  New- 
Orleans,  in  order  to  demand  payment,  but  he  could  not  be 
found,  being  then  absent  in  foreign  parts;  and  that  payment 
was  then  demanded  of  his  agents  in  the  city,  who  refused  it, 
alleging  they  had  received  no  order  to  that  effect  from  their 
principal,  and  had  no  funds  in  their  hands  belonging  to  the 
parties  to  said  bill,  whereupon  it  was  duly  protested  for 
non-payment,  and  due  notice  tliereof  given  to  Taylor  and 
Klein,  who  had  full  knowledge  of  the  dishonor. 

The  general  issue  was  pleaded. 

The  bill  of  exchange  referred  to,  was  in  the  following 
words. 

"New-Orleans,  4th  January,  1831. 

"  Six  months  after  date,  pay  to  the  order  of  Robinson  and 
Chenery,  at  the  Bank  of  Liouisiana,  in  the  city  of  New- 
Orleans,  four  hundred  and  eighty-six  dollars  and  twenty-seven 
cents,  for  value  received,  and  charge  tlie  same  to 

"Your  obedient  servants, 
"  signed,  "  Taylor  &  Klein. 

"To  Capt.  E.  H.  Buell, New-Orleans." 

No  protest  was  proved,  but  in  lieu  thereof  the  plaintlffi 
read  in  evidence  the  following  document,  signed  by  Ellis  H. 
Buell. 
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noBintoir 

ST  AL. 
TATLOR 


**  As  one  of  the  members  of  the  firm  of  Taylor  &  Klein^  at  ^l^^^J^"- 
St.  Marks,  Florida,  I  do  hereby  waive  the  want  of  a  protest  ====== 

and  notice  of  a  certain  bill  of  exchange,  drawn  by  said  firm 
of  Taylor  &  Klein  on  and  accepted  by  me,  dated  New* 
Orleans,  4th  January,  1831,  for  four  hundred  and  eighty-six 
dollars  and  twenty-seven  cents,  and  payable  six  months  from 
date,  and  do  hereby  on  the  part  of  said  firm  relinquish  and 
abandon  any  defence  arising  from  the  absence  of  said  pro- 
test and  notice,  and  hold  the  said  firm  liable  in  the  same 
manner  as  if  all  legal  formalities  had  been  complied  with,  in 
relation  to  said  bill  of  exchange,  the  same  having  been 
omitted  to  save  the  credit  of  said  firm." 

**  New-Orleans,  23d  of  February,  1833." 

An  attachment  was  obtained,  and  Siilwell  and  Kimball 
were  made  garnishees,  who  in  answer  to  interrogatories,  con- 
fessed that  they  had  in  their  possession  a  quantity  of  cotton 
belonging  to  th^  defendants. 

Robert  Lyon  intervened,  and  alleged  that  the  said  cotton 
was  his  property,  purchased  by  him  of  various  persons  residing 
in  or  about  the  town  of  Magnolia,  and  shipped  through  Tay- 
lor and  Klein  to  New-Orleans,  for  his  account.  He  prayed 
that  the  attachment  be  set  aside,  because, 

First.  There  was  no  legal  surety  to  the  bond,  inasmuch  as 
a  member  of  a  commercial  partnership  is  not  authorized  to 
use  the  title  of  the  firm,  as  judicial  surety. 

Second*  That  H.  H.  Jones,  the  signing  surety  of  the  bond, 
was  not  a  competent  surety,  inasmuch  as  he  was  a  citizen  of 
the  city  of  New- York. 

The  exception  was  overruled. 

The  bill  of  lading  of  the  cotton  was  in  the  following  wordst 

^Shipped  in  good  order  and  well  conditioned,  by  Taylor 
and  Klein,  on  board  the  good  schooner  called  the  Cora, 
whereof  J.  B.  Carson  is  master,  for  this  present  voyage,  now 
lying  in  the  port  of  St.  Marks,  and  bound  for  New-Orleans, 
to  say,  twenty-five  round  bags  cotton." 

"Being  marked  and  numbered  T  &  K,  (as  in  the  margin) 
and  to  be  delivered  in  the  like  good  order  and  well  condi- 
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B0BIH80N 
XT  AL. 
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Eastxrh  Dm.  tioned,  at  the  aforesaid  port  of  New-Orleans,  (the  dangers  of 

^pnlf  1834. 

■  ■  =  the  seas  only  excepted)  unto  Stilwell  and  Kimhall,"  &c. 

This  bill  of  lading  was  received  by  the  garnishees,  accom- 
panied by  the  following  letter: 

""St.  Marks,  23d  March,  1832. 
*^  Messrs*  Stilwell  and  KimbalL 

^  Annexed  please  find  bill  of  lading  and  invoice  of  seventy- 
five  bags  cotton,  shipped  to  your  address,  which  you  will 
please  receive,  and  sell  to  the  best  advantage,  and  hold  the 
proceeds,  subject  to  our  order. 

"Respectfully  your  obt.  servts. 
Signed,  "  Taylor  and  Klein." 

Several  witnesses  testified  that  it  was  generally  believed 
Baell  and  the  defendants  were  co-partners. 

The  judge  a  quo  rendered  judgment  for  the  plaintiffii 
and  against  the  intervening  party. 
The  latter  appealed. 


Keentj  for  intervener  and  appellant. 

1.  The  evidence  of  the  case  establishes  the  ownership  of 
the  cotton  in  question,  to  be  in  the  appellant. 

2.  The  proceedings  of  the  appellees  have  been  informal 
and  illegal,  and  consequently  of  no  efiect.  First.  In  respect 
of  the  want  of  protest  and  notice.  Second.  On  account  of 
the  insufficiency  of  the  security  given  in  the  attachment 
bond. 

3.  Even  to  waive,  for  argument  sake,  the  preceeding  points 
yet  the  appellees  would  not  be  entitled  to  recover,  for  not 
having  duly  made  out  their  claim  upon  Taylor  and  Klein. 

Conradj  for  plaintiJSs  and  appellees. 

Mathews,  J.,  deUvered  the  opinion  of  the  court. 


This    suit  was  commenced  by  attachment,  and  Stilwell 
and  Kimball  were  summoned  as  garnishees,  who  in  answer 


vs. 

TAYLOR 
£T  AL8. 
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to  interrogatories  acknowledged  that  they  had  property  in  ^*JJ2u8m ."* 
their  possession  belonging  to  the  defendants,  which  on  fur-  ======* 

V  ,  .  .  1  /•  1  R0BIN80H 

tner  investigation  was  shown  to  be  twenty-five  bales  or  bags  et  al. 
of  cotton,  shipped  by  said  defendants  to  the  garnishees,  from 
St.  Marks,  in  East  Florida,  to  New-Orleans.  Lyon  inter- 
vened in  the  suit,  and  claims  the  property  attached  as  his 
own.  Judgment  was  rendered  against  the  defendants  in  the 
court  below,  and  the  claim  of  the  intervener  dismissed,  as 
not  having  been  supported  by  evidence.  From  this  judgment 
he  alone  appealed. 

From  this  statement  it  is  readily  seen  that  the  decision  of  ^^^®J|^*»»^^«J 
the  case  depends  solely  on  matters  of  fact.  It  is  true  there  both  p.^tuT.'!  wd 
are  some  bills  of  exception,  but  if  the  evidence  objected  to  Jence  obji^toS  to 
be  admitted,j9ro  and  corij  it  would  not  materially  change  the  ^'LtJln^with^M 

/»      .        /..I  materially  chang- 

laCtS  01  tne  case.  Ing  the  facta,  th« 

Supreme     Court 

The  defendants  beins  in  possession  of  the  cotton,  and  hav-  wiii   not  exam. 

y  ine  the    correct- 

ing shipped  it  in  their  own  names,  and  marked  with  the  initial  ".«•■  ^f  'J«  d®ci- 

®         *^*^  '  aion  of  the  judge 

letters  T.  K.,  which  are  those  of  the  names^  it  must  be  pre-  JfSJ  bXrf  «^ 
sumed  to  be  their  property,  unless  the  contrary  be  clearly  ^^Souon  in  the 
established.  The  claimant  is  in  the  situation  of  a  person  ce7ba?*^perMuit 
who  is  bound  to  make  out  a  clear  title,  against  the  presump-  Li^^kid  ^ 
tion  which  exists  in  favor  of  the  possessor.     This,  we  think  name,  moat  be 

preaumed   to  be 

with  the  court  below,  he  has  not  done.  tu>  property. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 
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ZACHARIE  £T  ALS.  vs.  O'BEIRNE  £T  ALS. 

APPXAL  PROM  TBX  COVRT  OP  TRX  PIB8T  JUDICUL  DISTRICT. 

A  mortgage  on  one  third  of  a  certain  steamboat  was  ^vea  in  Kentucky,  to 
secure  the  mortgagee  residing  in  this  state,  for  advances  made  and  to  be 
made  here  for  the  mortgagor;  the  mortgage  was  forwarded  to  the 
mortgagee,  to  whom  the  boat  was  consigned,  and  in  whose  possession  slie 
was  when  attached.  It  was  hdd  that  this  was  an  inchoate  mortgage,  to  talce 
effect  only  on  the  acceptance  of  the  mortgagee,  that  it  is  to  be  governed 
by  the  laws  of  this  state,  and  that  not  having  been  duly  recorded  here* 
it  cannot  have  effect  against  the  creditors  of  the  mortgager. 


The  conngnee  has  no  privilege  on  a  steam  boat  for  monies  which  he  has 
advanced  on  the  boat. 

An  opposing  creditor  connot  urge  a  claim  in  the  Supreme  Court  which  was 
not  stated  in  his  opposition  in  the  inferior  court 


On  the  33d  of  March,  1833,  J.  W.  Zacharie  &  Co. 
instituted  a  suit  hy  attachment  against  the  defendants* 
Among  the  property  seized  under  the  writ  was  the  defend- 
ant's interest  in  the  steam  hoat  Watchman* 

It  appears  that  O'Beirn,  Shannon  and  Baldwin  irere  in 
partnership,  that  they  owned  one  third  of  the  Watchman, 
and  that  on  the  25th  of  September,  1832,  Baldwin  sold  out 
to  O'Bei  rne  &  Shannon,  the  new  firm.  On  the  8th  of  Novem- 
ber, 1832,  a  new  enrollment  of  the  Watchman  was  issued, 
by  which  it  appears  that  John  Harrington,  Joseph  Barbour, 
John  O'Beirne  and  Patric  Shannon,  are  the  owners.  There 
is  an  endorsement  that  Harrington,  on  the  19th  of  Septem- 
ber, 1832,  has  mortgaged  his  interest  to  O'Beime,  Baldwin 
&  Co.,  to  secure  one  thousand  four  hundred  thirty-nine  dol- 
lars and  fifty  cents. 

On  the  3d  November,  1833,  O'Beirne  &  Shannon  wrote 
to  Sloo  &  Byrne  as  follows: 

^"We  have  this  day  valued  on  you  in  favor  our  mutual 
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friends.  Messrs.  Stewart  &  Sloo,  at  four  months,  for  three  E^«''»?"J?"- 

'  ^  '  Ayrilf  1834. 

thousand  eight  hundred  dollars,  predicated  on  an  arrange-  = 
ment  of  our  interest  and  claim  on  the  steamer  Watchman, 
which  hill  you  will  please  honor  and  debit  us  with.  The 
boat  is  consigned  to  jour  house;  her  original  papers,  accom- 
panied with  a  power  of  attorney,  &c.,  will  leaye  about 
the  7th.  We  will  write  you  fully  our  views,  and  submit  her 
future  destination  to  your  discretion." 

On  the  9th  of  November,  1832,  O'Beime  &  Shannon 
addressed  to  Sloo  &  Byrne  a  letter,  fromw  hich  the  following 
extracts  are  taken: 

^Mr.  Robinson  will  hand  our  mortgage  to  you  on  one 
third  of  the  boat,  also  the  mortgage  we  hold  on  Capt.  Har- 
rington, 3d.,  and  her  enrollment,  which  you  will  please  hold 
until  you  receive  from  us  Mr.  Barbour's  power  of  attorney 
to  sell  his  third.  We  are  desirous  that  the  boat,  until  you 
are  fully  prepared  to  effect  a  sale,  should  be  kept  below,  and 
put  snto  some  trade,  where  she  might,  in  your  judgment, 
make  something.  We  have  her  insured  here  for  one 
month  from  this  date,  leaving  it  with  you  to  effect  insurance 
at  New-Orleans  in  the  sum  of  eight  thousand  dollars,  if 
practicable,  after  the  9th  of  December  next,  being  the  day 
on  which  the  policy  here  will  expire. 

"  If  you  can  obtain  at  the  rate  of  seven  thousand  five  hun- 
dred or  eight  thousand  dollars  for  two  thirds  of  the  boat,  with 
the  amount  of  our  mortgage  on  Harrington's  third  added,  we 
would  be  willing  to  sell;  in  any  disposition  you  make,  the 
owners  will  settle  our  account  here  with  each  other,  you 
giving  us  an  account  current  to  date  of  sale.  Capt.  Har- 
rington will  comply  with  any  advice  which  you  may  be 
pleased  to  give,  as  to  the  trade  and  destination  generally. 
We  refer  you  to  Mr.  Robertson  for  further  particulars.^ 

There  is  a  power  of  attorney  to  sell,  also  a  mortgage  to 
Sioo  &c  Byrne,  of  one  third  of  the  boat,  and  an  assignment 
of  Harrington's  mortgage,  dated  8th  of  November,  183S. 
These  papers  are  drawn  in  the  common  law  form.  The 
mortgage  was  to  secure  payment  of  the  draft  and  any  future 
advances  or  acceptances. 
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CASES  IN  THE  SUPREME  COURT 

On  the  institution  of  the  attachment  by  J.  W.  Zacharie 
&  Co.,  an  opposition  was  filed  by  Sloo  &  Byrne,  alledging 
preference  by  mortgage,  a  dehvery  of  the  boat  into  thei 
possession,  and  the  amount  of  their  claim  under  it 

The  plaintiff  had  judgment  for  four  thousand  one  hundred 
ninety-eight  dollars  and  eighty-three  cents,  against  John 
O'Beirne  and  Patrick  Shannon.  The  opposition  was 
dismissed. 

After  an  ineffectual  attempt  to  obtain  a  new  trial,  the 
opponents  appealed. 


Worthinglon,  for  opponents  and  appellants,  contended 
that: 

1.  The  judgment  below  was  erroneous,  because  the  oppo- 
nents were  as  mortgagees  in  possession,  entitled  to  a  privi- 
lege on  the  steam  boat  Watchman,  according  to  the  terms 
of  the  mortgage. 

2.  Because  as  consignees,  even,  they  would  be  entitled  to 
a  privilege  for  advances. 

3.  Because  as  separate  creditors  of  O^Bieme  &  Shannon, 
in  whom  the  title  reposed,  they  were  in  equity  to  be  preferred 
to  the  creditor,  of  O'Beirne,  Baldwin  &  Co. 

Strawbridge^  for  the  plaintifis  and  appellees. 

Martin,  J.,  delivered  the  opinion  of  the  court. 


In  March,  1833,  the  present  suit  was  instituted  by  a  pro* 
cess  of  attachment,  which  was  levied,  among  other  property, 
on  the  interests  of  the  defendants,  O'Beirne,  Baldwin  & 
Shannon,  in  the  steam  boat  Watchman.  The  third  of  this 
boat  being  the  property  of  these  three  defendants,  who 
were  partners  in  trade,  Baldwin,  in  September,  1833,  sold 
to  his  partners  his  interest  in  her,  and  withdrew  from  the 
partnership.  By  a  new  enrollment,  taken  out  in  November 
following,  it  appears  that  the  boat  was  owned  by  Harrlng- 
ton,  Barbour,  O'Beirne  &  Shannon,  and  an  endorsement 
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attests  that  Harrington's  share  had,  in  September,  1833, 
been  mortgaged  to  O'Beirne,  Baldwin  &  Shannon,  to  secure 
a  sum  of  one  thousand  four  hundred  and  odd  dollars*  In 
November,  1832,  O'Beirne  &  Shannon  wrote  to  Sloo  & 
Bjrne  that  thej  had  drawn  on  them  for  three  thousand  eight 
hundred  dollars,  predicated  on  an  arrangement  of  their  inter- 
est in  and  claim  on  the  boat,  which  was  consigned  to  them, 
and  her  original  papers  with  a  form  of  attorney  would  be 
forwarded.  Three  days  after,  O'Beirne  &  Shannon  wrote 
to  Sloo  6l  Byrne  that  Robinson,  who  appears  to  have  been 
the  clerk  of  the  boat,  would  hand  them  their  mortgage  as 
well  as  that  of  Harrington's,  and  the  enrollment;  that  Bar- 
bour would  send  tbem  a  power  of  attorney  to  sell  his  third. 
They  requested  that  till  a  sale  of  the  boat  could  be  affected, 
she  might  be  kept  below  in  some  useful  trade,  and  Harring- 
ton would  agree  to  any  destination  they  might  tnake  of  her. 
All  this  happened  in  Louisville,  Kentucky.  The  boat  after- 
wards came  to  New-Orleans,  and  here  the  interest  of 
O'Beirne,  Baldwin  &  Shannon  was  attached  in  the  present 
suit. 

Sloo  &  Byrne  filed  their  petition  of  intervention  and 
opposition,  and  entered  their  claim  as  mortgagees  of  the 
third  owned  by  O'Beirne  &  Shannon,  and  assignees  of  their 
mortgage  of  the  third  owned  by  Harrington. 

Their  opposition  was  dismissed,  and  they  appealed. 

They  complain  of  the  judgment  of  the  District  Court. 

1.  Because  it  disregards  the  privilege  they  were  entitled 
to  as  mortgagees  in  possession. 

2.  As  well  on  that  which  as  consignees  they  had  for  their 
advances. 

3.  Because  as  creditors  of  O'Beirne  &  Shannon,  they 
are  to  be  preferred  on  the  property  of  that  firm,  to  those  of 
O'Beirne,  Baldwin  &  Shannon. 

I.  It  does  not  appear  to  this  court  that  the  first  judge 
erred  in  disregarding  the  claim  of  privilege  under  the  mort- 
gage given  O'Beirne  &  Shannon  of  their  third  of  the  boat. 
The  contract  between  three  of  the  appellants,  took  effect 
on  the  assent  given  by  the  appellants  in  this  state;  till  then, 

51 
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VS. 
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BT  AL. 


Amorteaft  on 
one  third  of  a 
certmin  •team 
boat  waa  girtn 
in  Kentucky  to 
•ecure  the  mort- 
nfee,  reaidiof 
la  thia  state,  for 


and  to  be   nade 


402  CASES  IN  THE  SUPREME  COURT 

Eastern  Dw.  the  contract  was  an  inchoate  one  only.  Tnerefore.  the  clerk  of 

JtprU,  1834.  ,1 

=====  the  boat,  to  whom  the  documents  were  delivered,  held  them 

^^T^AL.'*     ^^^  O'Beirne  &  Shannon,  who  might  have  cancelled  them 

,  ^^-         at  any  time  before  they  were  received  by  the  appellants* 

£T  AL.       As  a  contract  of  mortgage,  under  the  law  of  Louisiana,  the 

m^t^a«^'[   Ibe  mortgagees  cannot  avail  themselves  against  third  persons, 

^w*£3Si  to  Th?  because  it  was  not  recorded  as  required  by  the  Civil  Codcj 

whom  ^7e  boa^  art.  25.     The  clerk  of  the  boat  appears  to  us  to  have  been 

WM      consigned,  .  •         i.     i 

and  in  wfaowpoe- without  any  authonty,  express  or  implied,  to  act  for  the 
illw  A3?tha?*thu  appcWsints,  neither  does  he  appear  to  have  done  any  act  or 
™rt/ie?to  SkJ  P^^"  *»J  assent  as  their  agent 

^^SSice'^of Se  n.  It  does  not  appear  that  the  appellants  have  any  privi- 
totrtobn'ov^-  lege  on  the  boat,  as  consignees.  The  privilege  of  persona 
thit^sutor^'and  of  this  description,  is  confined  to  merchandise*      Civil  Cockj 

that   not   haring  ooi  a 

been  duty  record-  (irt*  a^l4« 
ed  here,  it  cannot 

have        eirect     HI.  The  claim  of  preference  or  privileffe  on  the  property 

againit  the  cred-  *  r  O  r      r       J 

itoraofthemort- of   O'Beime   &    Shannon,  to  the  creditors  of  O'Beirne. 

gager.  '  ' 

The  conripee  Baldwin  &  Shannon,  was  not  urged  in  the  intervention  or 

has  no  privilege 

on  a  steam  boat  oppositlou,  nor  was  it  brought  foi*ward  in  the  District  Court, 

for  monies  which     4  *  '  «=' 

he  has  advanced  Qt()erwise  than  by  a  motion  for  a  new  trial.     The  district 

on  tin  boat.  •^ 

An    opposing  judge  thought  it  was  too  late,  but  observed,  that  the  claim 

creditor     cannot 

urge  a  claim  ia  would  not  havc  prevailed,  if  insisted  on  in  a  new  trial.     The 

the         Supreme  ^ 

Court  which  was  piaintijOfs  might  have  shown  that  on  the  dissolution  of  the 

not  stated  m  his  *  ° 

?u£riOT  wiJu*^  old  firm,  the  new  one  assumed  the  payment  of  the  debts  of 
the  former.     In  this  opinion  we  concur. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 
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JprU,  1834. 


^ 


CEUS  £T  AL.  v$.  ORIOL  £T  AL.  cttis  %t  al. 

vs. 

ORfOL  KT  AL. 
Art JCAL  FKOM  THI  PARISH  COURT  rOR  THX  PARISH  AlTD  CITY   OF  nSW-ORLKANl. 


Where  it  is  proved  that  certain  persons,  who  claim  an  estate,  are  the  legal 
heirs  of  its  deceased  proprietor,  they  will  be  considered  his  only  heirs, 
unless  it  is  shown  that  others  exist 

Where  a  renter  of  baptism  proves  thet  a  child  was  christened  by  the  name 
of  "  Francisco  Antonio,"  and  a  register  of  burials  attests  the  interment  of 
a  person  named  "Francisco,"  and  no  question  as  to  the  identity  was  raised 
in  the  inferior  court  Jt  was  held  that  the  person  whose  death  was  attempted 
to  be  proved,  must  be  considered  the  one  whose  death,  according  to  the 
pleadings,  it  was  important  to  establish. 

This  action  is  brought  against  the  widow,  children  and 
heirs  of  Pedro  Leon  j  CoUantes,  to  recover  the  sum  of 
five  thousand  dollars* 

The  plaintiffs  allege  that  they  are  the  only  surviving  heirs 
of  the  late  Antonio  Francisco  Diez  de  Celis,  their  brother, 
lately  of  Havana,  in  the  island  of  Cuba,  and  who  died  in 
the  same  place,  In  the  month  of  August,  1829,  a  bachelor; 
his  father  and  mother  having  previously  died. 

That  the  community  formerly  existing  between  Don  Pedro 
Leon  y  Collantes  and  Dona  Maria  Cipriana  Medina,  his 
wife,  was  indebted  at  the  time  of  the  death  of  Leon  y 
Collantes  and  of  Maria  Cipriana  Medina,  to  the  said  Diez 
de  Celis,  in  the  sum  of  five  thousand  dollars,  for  the  settle- 
ment of  divers  commercial  transactions,  which  had  taken 
place  between  Francisco  Diez  de  Celis  and  Pedro  Leon  y 
Collantes* 

The  defendants  excepted  to  the  petition  on  the  following 
grounds:  L  Because  by  the  documents  filed  with  the  power,  it 
does  not  appear  that  the  deceased,  Diez  de  Celis,  has  not 
left  forced  heirs.  3«  Because  the  power  of  attorney  does  not 
authorise  Antonio  Maria  de  Miranda  to  sue  ibr  and  claim 
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Easterit  D18.  the  sum  stated  in  the  petition,  before  the  tribunals  of  this 

JprU,  1834.  *  ^, 

-:  state* 

^'"^  «"  ^^       The  exception  was  overruled,  the  court  considering  that 

QftiDL  ET  AL,  ^jjg  poweF  of  attomcy  authorises  to  sue,  that  there  is  suflS- 

cient  proof  that  Diez  de  Cells  died  without  leaving  forced 

heirs,  and  that  being  far  advanced  in  age,  he  would  not  have 

lawful  ascendants  at  the  time  of  his  death. 

The  general  issue  was  then  pleaded. 

It  was  admitted  that  the  sum  of  five  thousand  dollars, 
mentioned  as  having  been  at  Cadiz,  is  now  in  the  possession 
of  said  Oriol.  Also,  that  Francisco  Diez  de  Cells  died  in 
Havana. 

Felix  de  La  Moroj  a  witness  for  the  plaintiff,  testified  that 
he  had  been  acquainted  for  thirty  years  with  Francisco 
Diez  de  Cells;  that  the  said  Francisco  Diez  de  Cells  has 
never  been  married,  and  that  said  Cells  always  told  him  that 
he  was  a  bachelor;  that  deponent,  was  a  particular  friend 
of  said  Francisco  Diez  de  Cells,  and  had  he  been  married 
witness  would  have  known  it;  that  said  Cells  came  here 
with  him  from  Matamoras,  in  the  month  of  June,  in  the  year 
1829,  and  went  from  thence  to  Havana,  where  he  died. 

He  also  testified,  that  when  Francisco  Diez  de  Cells  was 
administrator  in  chief  of  the  estates  and  plantations  of  the 
Count  de  Perez  Galvez,  in  Mexico,  Pedro  de  Leon 
y  Collantes  was  under  his  orders  in  said  administration; 
that  afterwards  the  said  Cells  and  Collantes  entered  into 
a  partnership  in  Mexico,  for  conducting  business  for  them- 
selves. That  one  day,  being  in  New-Orleans,  in  company 
with  Cells  and  Collantes,  Collantes  remarked  to  him  that 
it  was  a  pity  they  had  been  expelled  from  Mexico,  where 
they  had  been  continually  in  danger  of  their  Uves,  and  to 
be  in  this  country,  when  he  had  funds  in  Sp^in  of  his  own, 
and  also  some  belonging  to  that  poor  old  man,  pointing  at 
Cells,  who  was  also  conversing  with  them. 

The  judge  a  quo  being  satisfied  that  Francisco  Diez  de 
Cells,  who  died  at  Havana,  was  the  one  to  whom  Collantes 
owed  the  five  thousand  dollars  claimed,  and  that  the  claim* 
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ants  were  his  heirs,  decreed  that  the  plaintiflS  recover  from  Ea'terkDis. 

'  *  \  April.  1834. 

the  defendant  the  sum  of  five  thousand  dollars.  = 

The  defendants  appealed.  vs. 


ORIOL  BT  AL. 


Canon^  for  the  plaintiffs  and  appelles,  contended: 

1.  That  the  judgment  of  the  inferior  court  ought  to  he 
affirmed  as  to  the  sum  which  the  appellants  have  been 
condemned  to  pay  to  the  appellees. 

2.  But  that  the  judge  of  the  first  instance  ought  to  have 
condemned  the  appellants  to  pay  the  legal  interest  on  the 
sum  of  five  thousand  dollars,  from  the  day  of  the  institution 
of  the  suit  up  to  the  satisfaction  of  judgment,  the  claim  in 
this  case  being  a  liquidated  one. 

De  Armasj  contra^  contended  that: 

1.  The  declaration  of  the  widow  Collantes  in  her  last 
will,  that  the  sum  of  five  thousand  dollars  due  by  her  hus- 
band, is  not  a  sufficient  proof  that  the  said  sum  was  due  by 
her  deceased  husband. 

2.  The  individual  identity  of  the  "  Celis,"  who  died  at 
Havana,  is  not  proved  sufficiently. 

3.  There  is  no  sufficient  proof  that  those  who  claim  are 
the  only  heirs  of  Francisco  Antonio  de  Cells. 

M AKTnr,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners,  as  sisters  and  heirs  of  Antonio  Francisco 
Diez  de  Cells,  claim  a  sum  of  five  thousand  dollars,  as  due 
him  by  ^he  community  which  formerly  existed  between  the 
parents  of  the  defendants.  The  general  issue  was  pleaded, 
and  the  defendants,  appellants  from  the  judgment  which  was 
rendered  against  them,  ground  their  hope  of  its  reversal  on 
the  following  points: 
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Eastirv  Dit.      1.  The  petitioners  bare  not  proved  that  they  are  the  only 

— '  heirs* 
*^*^"  "  ^^'      2*  ^^^  *h®  identity  of  the  person  who  is  prored  to  have 
oaioL  «T  MX.,  died  at  Havanna,  with  their  ancestor. 

3.  The  claim  is  not  sufficiently  proved,  as  the  only  evi- 
dence of  it  results  from  the  declaration  of  the  defendants' 
mother,  in  her  last  will. 

I.  The  petitioners  appear  to  be  the  sisters  of  the  person 
whose  estate  they  claim;  they  have  prbduced  extracts  from 
the  registry  of  burials  in  Spain,  attesting  the  death  of  his 
father  and  mother*     They  have  shown,  as  far  as  a  negative 

When    it    li  J  y  o 

proTed  tbBt  cmr-  jg  susceptible  of  proof.  that  their  brother  was  never  married, 

tain  pereou  who  r  r  ^  .  ^ 

^^6  h!f  JS^em  ^^^  ^^^  certificate  of  his  burial  in  Havana^  attests  that  he 
^opiec^rT^tb^  <lied  a  bachelor.  The  petitioners  must,  therefore,  be  his 
hu  oSy  heirs,  oTiltf  hoirs,  uulcss  ho  Icfl  a  brother  or  other  sister,  or  the 
that  otiMn  exiiu  issuo  of  such.     This  is  neither  alleged  nor  proven. 

II.  The  petitioners  claim  the  estate  of  Antonio  Francisco 
Diez  de  Celis;  they  have  produced  an  extract  from  ^he 

^^^^^^^^  registry  of  baptisms  in  Spain,  attesting  that  in  the  year 
tor^f  |«pti«n  j759^  ^  ^jjjy  ^^  christened  by  the  name  of  Francisco  An- 

en^b^eMmetonio  Dicz  de  Cclis,  and  an  extract  from  the  registry  of 
Antooio,"  and  a  burials  at  Havaua,  attesting  the  interment  of  Francisco 

register  of  buri-  i      ^t   i»  i      i  mi 

aia  attMta   the  Diez  do  C/Clis,  aged  about  seventy-two.      The  statement  of 

iBterment    of  a  i 

peraon     named  facts  coutaius  an  admissiou  of  the  death  of  Francisco  Diez 

*'Franciaco,"  and 

£e^AMt?ty%2^®  Celis,  in  Havana,  and  his  death  is  also  proved  to  have 
ftri!J?«^^*  %  taken  place  in  that  city.  No  question  appears  to  have  been 
mwAMUthat^  Taiscd  in  the  Parish  Court  on  this  point,  and  we  must  con- 
t^pted^  be  elude  that  the  person  whose  death  was  attempted  to  be 
oonaidered    the  provcu,  and  is  admitted  by  the  statement  of  facts,  is  the  one 

ooe  whoM  death, 

according  to  the  whose  death,  accorduig  to  the  pleadings,  it  was  important 

EiffisF*  ^^^  establish. 

The  defendants'  mother,  who  died  after  their  father, 
declares  in  her  will,  that  no  step  was  taken  to  establish  by 
mortuary  proceedings  the  state  of  the  afiairs  of  the  commu- 
nity; she  deckures  that  the  property  belonging  thereto,  and 
particularly  that  her  husband  had  in  Cadi2  a  sum  of  five 
thousand  dollars,  belonging  to  Francisco  Diez  de  Celis.    A 
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wltneai  avera  that  he  heard  the  husband  o{  the  deceased  mt  ^^'""JB"' 
he  had  a  sum  of  money  in  Spain  belonging  to  Franci%o 
Die«  de  Cells;  and  the  executor  of  said  husband  declares 
that  after  the  death  of  his  testator,  he  had  the  said  sum  of 
five  thousand  dollars  brought  over  from  Cadiz,  and  it  is 
admitted  in  the  statement  of  facts,  that  this  sum  of  five 
thousand  dollars  is  now  in  the  hands  of  the  husband  of  one 
of  the  defendants. 

It  does  appear  to  us  that  the  defendants  have  entirely 
failed  in  establishing  any  of  the  grounds  on  which  they 
attempted  to  induce  us  to  interfere  with  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs  In 
both  courts. 


BEAL  V8.  M'EIERNAN. 

APPXAL  FROM  THE   COURT  FOR  THS  PARISH  Alf D  CITT  OP  VRW-ORLlAlfS. 

The  Loaisiana  Code  has  preienred  all  the  prinelplesi  which  before  ita 
promalgation  prevented  a  commission  merchant,  who  had  an  order  to 
purchase  cotton,  to  apply  his  own  cotton  thereto. 

A.  directs  B.  to  buy  and  ship  cotton ;  B.  has  cotton  of  his  own  and  determinea 
to  ship  it    This  creates  no  agreement,  obligation,  contract,  or  sale. 

The  agent,  like  the  principal,  may  buy  from  any  person,  not  prohibited  by 
law,  but  neither  can  buy  from  himself. 

A.  has  an  order  from  B.,  to  purchase  cotton,  and  from  C.  to  sell  hb  crop :  he 
determines  on  selling  C's  cotton  to  B.  The  price  has  been  determined  by 
one  person  only ;  there  is  not  that  concurrence  of  two  minds,  aggregatio 
meafititn,  which  b  essential  to  the  formation  of  the  contract. 
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Eastkrit  Dis.  Broken  are  not  employed  like  commiasion  merchants,  to  buy  or  iell,  or  like 

Jprilt  1834. 

■       bankers  to  lend  or  place  money,  but  simply  to  procure  sales  or  loans. 

BEAL  They  negotiate  bargains,  carry  communications  to  and  from  the  parties 

m'kieritan.        respectively,  and  they  or  their  agents  conclude  the  bargains. 

The  commission  merchant  who  undertakes  to  fill  an  order,  with  cotton  which 
he  has  to  sell,  assumes  inconsistent  duties. 

The  plaintiff  claimed  of  the  defendant  the  sum  of  three 
thousand  eight  hundred  and  nine  dollars  and  eighty-five 
cents,  the  amount  of  loss  on  a  shipment  of  cotton. 

The  plaintiff  alleges  that  on  the  6th  June,  1831,  B. 
M'Kiernan,  acting  for  himself  and  John  M'Kinley,  doing 
business  in  commerce,  as  partners,  requested  the  plaintiff  by 
writing,  to  purchase  for  them  five  hundred  bales  of  cotton,  of 
such  quality,  and  at  such  prices  as  he  might  think  best  for 
their  interest,  and  to  ship  the  same  to  Liverpool;  the  plain- 
tiff being  requested  and  required  to  advance  the  purchase 
money,  and  M^Kiernan  and  M^Kinley  promising  in  case  of 
loss  on  the  adventure,  to  repay  to  the  petitioner  on  demand, 
but  in  case  of  a  profit,  then  to  be  authorized  to  draw  on  the 
latter  at  sight,  for  the  same. 

That  at  the  date  of  the  instructions  M*Kiernan  and 
M'Kinlay  had  in  store  with  the  plaintiff,  sixty-two  bales  of 
cotton,  which  by  said  instructions  he  was  authorised  to  sell, 
or  ship  to  Liverpool,  as  he  should  think  proper. 

That  he  complied  with  said  instructions,  in  purchasing 
four  hundred  and  ninety-nine  bales  of  cotton ;  that  he  thought 
it  best  for  the  interest  of  M^Kiernan  and  M 'Kinlay,  that  the 
sixty-two  bales  stored  should  be  shipped,  and  accordingly  the 
whole  were  shipped  to  Liverpool,  and  there  sold  at  a  loss. 

The  defendant  pleaded  the  general  denial.  He  admitted 
that  he  gave  an  order  in  writing  to  the  plaintiff,  to  purchase 
.  and  ship  cotton,  but  averred  that  the  same  was  afterwards 
revoked,  and  a  verbal  order  given,  limiting  the  price  of  the 
cotton,  and  fixing  the  quality  to  be  purchased.  He  averred 
that  in  the  written  order  a  limitation  was  originally  fixed  for 
the  price,  but  at  the  request  of  the  plaintiff,  the  same  was,  on 
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« 

making  a  copy  thereof,  omitted,  and  the  plaintiff  agreed  to  Easteiw  Dis. 

AptiL,  1634. 

make  the  purchase  under  a  subsequent  verbal  order,  which   ■ 
revoked  the  written  one.  "^' 

That  the  plaintiff  did  not  comply  with  his  instructions,  but    "'mw^it. 
violated   them,  with  a  view  of  benefiting  himself  at  the 
expense  of  the  defendant;  and  instead  of  purchasing  cottons, 
really  shipped  his  own,  pretending  he  had  purchased  for 
defendant.     That  the  weights  of  the  said  cotton  were  not 
correct,  but  the  same  were  charged  in  New-Orleans  for  more 
than  the  real  weight,  and  the  weights  in  Liverpool  were 
less  tban  those  charged  in  New-Orleans. 
The  case  was  submitted  to  a  special  jury. 
Banks  testified  that  acting  as  a  broker,  he  made  the  selection 
o(  the  cotton,  at  the  instance  of  Beal.     Witness  went  through 
Beal's  whole  stock,  he  conscientiously  fixed  the  price  of  this 
cotton  himself,  at  the  same  price  that  he  was  buying  from 
Beal,  for  other  persons,  and  in  which  he  was  himself  inter- 
ested ;  he  considered  the  price  as  low  as  possible ;  he  could 
not   have  executed  the  order  at  better  terms;  the  market 
was  svrept  at  that  time  of  all  the  cotton  of  that  kind  that  was 
offered  at  that  price.    Witness  went  at  all  the  usual  places, 
and   he    advised  Beal  to  sell  his  cotton.     Others  offered 
their  cotton  at  a  higher  price,  and  none  at  a  lower  one. 
Beal  had  not  restricted  witness  to  his  own  cotton.    Witness 
knew     he  was    buying  the    cotton    for    M^Kiernan   and 
M^Kinlay,  Mr.  Beal  said  so  to  him  when  he  gave  him  the 
order.     Witness  did  not  know  to  whom  the  cotton  belonged; 
does  not  recollect  who  weighed  the  cotton,  it;  was  one  of  the 
public  weighers. 

Witness  had  no  authority  from  M^Eaeman  and  M^Kinlay 
to  huy  the  cotton,  all  that  he  knew  about  it  was  from 
BeaK  Beal  paid  the  brokerage  to  witnesa.  Witness 
never  knew  those  cottons  to  be  sold  at  a  lower  price  in 
New-Orleans;  the  market  was  then  much  depressed.  Wit- 
ness never  advised  M'Kinlay  and  M'Kiernan  that  he  had 
bought  this  cotton  on  their  account. 

Dutnn  testified   that  he  was  in  the  counting  house  of 

52 
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Eastern  Dm.  Beal   about  the  latter  end   of  December,    ISSl,  when   a 

*  conversation  took  place  between  plaintiff  and  defendant, 

'wt^        about  the  sale  of  this  cotton  in  Liverpool  •    M'Kieman  said 

M'KiERjAir.    to  Beal.    "Well  Beal,  what  will  you  take  to  let  me  off?'' 

"Nothing,  answered  Beal,  the  cotton  was  shipped  on  your 

account,  if  there  be  any  profit,  you  shall  have  it,  but  if  any 

loss  occurs,  you  must  stand  it."     No  returns  of  sales  had 

been  received,  but  letters  of  advice  had  been,  showing  the 

rates  at  which  cottons  were  then  sold. 

In  April,  1832,  after  M 'Kiernan  had  had  in  his  possession 
for  several  days,  the  account  current  of  the  sales,  he  stated 
that  as  regarded  the  calculations,  he  took  them  for  correct, 
and  complained  only  of  the  extravagance  of  the  charges  in 
Liverpool. 

Yeatman^  a  witness  for  defendant,  testified  that  the 
plaintiff  admitted  in  his  presence,  that  the  cotton,  was  cotton 
which  he  had  the  selling  of,  and  over  which  he  had  the 
whole  control,  but  witness  did  not  understand  Beal  to 
mention  that  it  was  his  individual  property.  There  was 
no  precise  expression  made  use  of,  but  witness,  from  the 
conversation,  understood  that  it  was  cotton  consigned  to  him 
for  sale. 

The  counsel  for  the  defendant  requested  the  judge  to 
charge  the  jury: 

First,  That  no  co-partners,  except  commercial  co-part- 
ners, are  bound  in  solido  for  the  debts  of  the  co-partnership 
contracted  in  this  state. 

Second,  That  an  agreement  to  purchase  a  single  lot  of 
cotton  by  two  individuals,  for  resale,  will  not  of  itself  consti- 
tute a  commercial  partnership. 

Third,  That  if  the  jury  believe  from  the  evidence,  that 
the  defendant  M^Kiernan,  was  not  in  commercial  co-part- 
nership with  M^Kinlay,  then  the  defendant  Is  liable  for  one- 
half  only  of  the  debt  fixed  on. 

Fourth,  That  in  joint  obligations,  by  all  except  in  com- 
mercial co-partnerships,  all  the  obligors  must  be  sued,  or  the 
plaintiff  must  fail. 
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5,  That  a  commission  merchant,  under  an  order  to  pur-  Eastern  Dis. 
chase  cotton,  cannot  fill  that  order  by  applying  his  own  cot-  =====5 
ton  to  the  purpose  of  the  order,  nor  the  cotton  of  others       ^^^ 
consigned  to  him  to  sell,  neither  by  himself  or  through  the    m'"«R»ah. 
intervention  of  a  broker,  and  therefore,  if  the  jury  believe 
that  the  four  hundred  and  ninety-nine  bales  of  cotton,  applied 
to  the  order  to  purchase  in  this  case,  either  belonged  to  Wm. 
Beal  himself,  or  had  been  consigned  to  him,  and  was  then  in 
his  hands  to  sell  on  commission,  and  that  Banks  and  Kincaid 
had  no  authority  from  the  defendamt  to  buy,  except  what  they 
derived  from  the  plaintiff,  they  should  find  for  the  defen- 
dant. 

Which  charge  the  court  refused  to  give,  but  charged  the  ' 
jury  as  follows : 

First,  The  connexion  between  M'Kiernan  and  M*Kinlay, 
comes  within  the  definition  of  commercial  partnerships,  for 
it  was  formed  for  the  purchase  of  a  personal  property,  to 
wit:  cotton  J  and  the  sale  thereof.  Civil  Code,  2795,  2806. 
It  was  an  association  in  participation  or  commercial  spe- 
culation for  joint  account,  which  comes  within  the  definition 
of  commercial  partnerships,  and  were  probably  those  which 
the  authors  of  our  Code  called  special,  and  which  were  to  be 
regulated  by  the  contemplated  Code  of  Commerce,  which 
has  never  been  enacted.  Favadr  de  Langlade  Societe,  vol.  5, 
241,  242.  In  commercial  partnerships,  by  our  laws,  solidarity 
exists. 

Second,  By  our  law,  as  it  now  stands,  all  persons  may  buy 
or  sell,  except  those  interdicted  by  law.  2420  et  seq. 
No  laW}  in  this  state,  interdicts  a  person  who,  as  agent  of  one 
is  charged  to  sell  property,  to  purchase  it  for  another  person. 
On  the  contrary  the  law  contemplates  a  double  agency. 
Civil  Code,  2985,  2986. 

Third,  Even  had  not  Beal  the  right  to  purchase  for 
M^Kieman  the  cotton  which  he  was  charged  to  sell  for 
others,  the  jury  may  inquire  whether  there  was  at  any  time 
B,  ratification  of  the  transaction  by  M^Kiernan. 

To  which  charge  so  delivered,  and  also  to  the  refusal  to 
give  the  charge  requested  by  the  defendant's  counsel,  the 
defendant  excepted. 


412  CASES  IN  THE  SUPREME  COURT 

^iTsiur  Du.     The  plaintiJQf  had  a  verdict  and  judgment^  and  the  defend- 
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ant  appealed. 


BBAI. 


Strazobridgej  for  plaintiff  and  appellee. 

MCaleb  and  Gray^  on  the  same  ride,  made  the  following 
points. 

1.  Beal  might  purchase  from  himself  for  another.  He 
was  not  governed  by  the  law  of  agents,  trustees,  curaors, 
&c.,  who  are  prevented  by  law  from  purchasing  for 
themselves,  property  confided  to  their  care- 

2.  There  is  this  difference  between  the  cases  reported, 
and  Beal's,  that  in  the  former  the  agent  or  trustee  has  pur- 
chased from  himself  ybr  himself,  in  the  latter  Beal  purchased 
from  himself  for  another.  Curia  Philippica  Factores,  JV.  16. 
Pothier  Vente,  no.  13,  D.  18,  1,  34.  7  Contrat  Empi. 
Campbell  vs.  Walker^  5  Veaey^  678.  1  John.  Rep.  3»4.  4 
F«r.  411.  ere*.  634.  4  JV.  S.  267.  2Jlft7fer,e9.  ScM 
vs.  Calirt.  The  reason  of  the  law  prohibiting  purchases  by 
persons  acting  in  a  confidential  character,  shows  the  entire 
difference  between  this  case  and  those  decided  upon  the 
principle  alluded  to. 

3.  If  then  the  cases  reported  are  different  from  the  pre- 
sent, is  the  principle  of  the  former  so  strictly  applicable 
as  renders  it  incumbent  upon  the  court  to  extend  it  to  this? 

,  Clearly  not.  The  reasons  are:  First,  The  temptations 
I  and  opportunities  of  fraud.  Second,  The  incompatibility 
j  between  the  interests  of  seller  and  purchaser.  Third,  The 
'     advantages  which  the  confidential  situation  gives.     Curia 

Philippica  Factoresj  no.  16.     Pothier  de   FenUj  no.   13,  D. 

26,  8,  5,  3  de  auc.  et  cons.  pet.     3   Vesey  Rep.  759,   Which- 

cote  vs.   Lawrence.     Campbell  vs.    Walker^    6    Vesey^    678. 

Fox  vs.  Mackrett,  2  Br.  Ch.  Rep.  400.    4  Bro.  Pari.  Co.  258. 

Greer  vs.  Walker.     1  John.  Chanc.  Rq).  27. 

4.  Is  there  any  temptation  to  fraud  here?  He  is  a  disin- 
terested  agent  for  both  parties,  allowed  by  law  and  made  in 
many  cases,  art.  2002.     Cod.  de  Nap.    Pothier  Mandai   n. 
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82.    Liver  on  Agen.  vol.  1, 41.    MarthcJl  on  Lnmrance.  498.  ^^'y^^"- 
AbboU  on  Shippings  Auctioneer^  ccptains  and  brokers^  are  the 
agents  for  both  parties, 
5*  No  incompatibilitj  exists,  because  he  is  disinterested  and 
acts  conscientiously  for  both  parties;  acts  through  brokers. 

&  Bj  the  Civil  Code^  all  persons  may  buy  except  those 
interdicted  by  law,  2420.  See  Code  Civil  de  France  60.  Siery, 
Trait  de  Vente  art.  1596,  p.  571,  for  the  difference  between 
the  two,  evidently  designed. 

7.  But  such  purchases  are  not  ipso  jure  Toid,  but  only 
voidable  at  the  election  of  the  party  whose  property  is  pur- 
chased, 5  vol.  678.  80  PotMer  du  Vente^  no.  13, 11.  3  Ves. 
750.  Idver  on  Agency^  vol.  1,  21.  The  consignor  might 
object,  not  M ^Kieman,  unless  he  proves  frayd. 

8.  And  if  ratified,  either  expressly  or  tacitly,  they  become 
perfectly  valid-  Campbell  vs.  Walker^  5  Ves.  680.  Pothier 
de  Ventey  no.  14.  Toullier  torn.  8,  701,  19,  517.  C.  Codej 
1805.     Paley^s  Law  of  Principal  and  Agent^  143. 

9.  One  transaction,  joint  purchase  and  sale,  is  sufficient 
Kent's  Com.  vol.  3,  j9.  3, 4, 5, 13,  8  Serg.  and  Ramie  103.  12 
East*  421,  cited  in  Kent.  p.  13.  A  participation  in  profit  or 
loss,  or  holding  out  to  the  world  as  partners,  so  as  to  induce 
others,  &c.,  renders  a  person  responsible.  Kent  vol.  3,  p.  4. 
16  East.  173.  1  Wash.  C.  C.  R.  491.  Hourguebies  vs. 
Gerard? s  admW.y  1  Wash.  C.  C.  R.  164,  112.  Montague  on 
Partnership  J  vol.  l,j».  4,  27,  33, 57.  Gow  on  Partnership^  12, 
15. 239.  Civil  Code,  2796,  2806.  Pothier  on  Obligalionsj 
vol.  1.  p.  148,  art.  13,  sec.  2. 

10.  But  though  there  were  no  decisions  on  the  subject,  the 
reasons  given  for  the  solidarity  of  commercial  partnership, 
would  make  this  a  commercial  partnership.  Pothier.  torn.  2. 
trait  du  contrat  de  sod.  C.  6,  JV.  96,  p.  568.  Code  of  J^cp. 
1682.     Fa:Dard  Langlade  Societe,  c.  3,  sec.  1,  s.  4. 

-  11.  If  one  of  several  co-obligors  is  sued,  he  may  take 
advantage  of  the  omission  to  charge  the  other,  provided  he 
plead  in  abatement,  and  give  the  plaintiff  a  better  writ; 
but  he^cannot  take  advantage  of  it  on  the  trial.  Jordan  vs. 
WilkinsjZ  Wash.  C.  C. R.  110. 
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EA8TKRN  Dis.      12.  This  cause  should  not  be  remanded  on  account  of  the 

April,  1834. 

=====  charge  of  the  judge  a  quo.    Miller  vs.  Pierce^  3  JV.  S.  284. 
Hewls  vs.  Barron^  7  JV.  5. 134.     Coote  vs.  Cottin^  5  Leu  Rep* 


BEAL 
VS. 
M'KURNA.Zr. 


Hennen^  cordra* 

1.  The  charge  of  the  judge  on  the  facts,  expressing  his 

opinion  in  relation  to  them,  and  how  far  a  partnership  had 

been  proved,  &c.  &c.,  was  contrary  to  the  Code  of  Practice^ 
art*  5l6. 

2.  On  the  law,  the  charge  of  the  judge  was  erroneous.^ 
First  The  plaintifi^  Beal,  could  not  act  in  the  double  capa- 
city of  seller  and  purchaser  of  the  cotton,  though  acting  as 
consignee.  1  Paley^s  Principal  and  Agent^  32,  35.  1  Houen- 
den  on  frauds^  145,  148.  1  HovenderCa  Vesey^  197.  Note  to 
case  of  Massy  vs.  Davis^  2  Vesey^  Jr.  317. 

3.  The  partnership  between  the  defendant,  M^Kieman 
and  M^Kinlay,  was  special  not  commercial.  A  single^act  of 
buying  and  selling,  will  not  constitute  the  character  of  a 
merchant.  1  Pardessus^  p.  100,  no,  77,  78.  2  Delvincourt^ 
p.  1,  note  1,  and  p.  11,  note  2.  Commercial  copartnership 
defined.  La.  Code^  art.  2796.  There  is  no  copartnership 
where  different  persons  send  out  in  a  ship,  articles  to  be  dis- 
posed of  by  the  captain,  and  the  profits  to  be  shared. 

4.  Beal  could  not  purchase  for  the  defendants  the  pro- 
perty entrusted  to  himself  for  sale,  by  the  consignors  of  it,  he 
being  their  trustee,  agent,  factor.  1  Hovenden  on  />at«fc,473, 
475. 

5.  Interest  was  illegally  and  improperly  allowed  in  the 
judgment,  the  debt  being  unliquidated.  Code  of  Practice^ 
553,  554. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  and  appellant  has  placed  this  case  before 
us,  principally  on  a  bill  of  exceptions  to  the  refusal  of  the 
first  judge  to  instruct  the  jury,  that  a  commission  merchant 
having  an  order  to  purchase  cotton,  cannot  apply  thereto 
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cotton  of  his  own,  nor  that  of  another  consigned  to  him  for  ^^f^\^^' 
sale,  although  he  does  so  through  the  interference  of  a  broker.  = 


SEAL 


Instead  of  which  instruction,  the  judge  told  the  jury,  that  by  ,,,. 
our  law,  as  it  now  stands,  all  persons  may  buy  and  sell,  except  "'»»Rh^- 
those  who  are  prohibited  by  law.  Louisiana  Code^  2420  et 
seq.  That  no  law  in  this  state  forbids  an  agent  charged 
with  the  sale  of  ^property,  to  buy  for  a  third  person,  on  the 
contrary,  the  law  contemplates  a  double  agency.  Ibid^ 
2985, 2989. 

The  counsel  has  introduced  a  considerable  number  of 
authorities,  to  establish  the  converse  of  the  proposition  of  the 
Parish  Court. 

On  the  part  of  the  plaintiff,  the  correctness  and  weight  of 
these  authorities  have  not  been  denied;  it  has  been  simply 
urged,  that  the  principles  of  law,which  the  counsel  for  the  appel- 
lant invokes,  if  they  ever  were  in  force  in  this  state,  are  abso- 
lutely abrogated  by  the  part  of  our  Code,  to  which  the  judge 
has  referred  the  jury.  It  will,  therefore,  suffice,  in  the 
examination  of  the  question  in  controversy,  to  ascertain  what 
change  our  late  Code  has  introduced  in  the  pre-existing  laws. 

It  is  true,  that  under  our  Code,  every  person  not  prohibited 
by  law,  may  buy  and  sell,  so  might  any  one  before. 

Our  Code  has  preserved  all  the  principles,  which  before  its  2£®  Lommama 
promulgation  prevented  a  commission  merchant,  who  had  an  "^^  les^^Vwch 
order  to  purchase  cotton,  to  apply  his  own  cotton  thereto.      g^tioS*?rKSlS 

A  sale  is  a  contract.    76.  2413.     A  contract  is  an  agree-  morchST^'ShS 

,1  I'l  i_i»j         ■!•  M*   M  ,1  had  an  ordor  to 

ment,  by  which  one  person  obligates  himself  to  another.  purchaM  cotton, 

71.      1  rVKA  ***  *PP^?  ^**  ®*^ 

lOm  i7«>4.  cotton  thereto. 

An  agreement,  aggregatio  meniium^  one  person  bound  to 
another,  are  of  the  essence  of  every  contract,  and,  conse- 
quently, of  every  sale.  Where  there  is  but  one  person,  there 
can  be  no  agreement,  no  obligation;  for  there  is  not  the 
concurrence  of  two  minds,  no  one  person  bound  to  the  other. 

A  sale  is  perfect  as  to  the  parties,  as  soon  as  there  is  an 
agreement  on  the  object  and  the  price;  and  the  property  is 
vested  in  the  purchaser,  although  the  object  be  not  delivered 
nor  the  price  paid.  Ibid^  2431.  Then  the  sale  is  not  effec- 
ted till  there  be  an  agreement. 
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lUmm  Du.     A  directs  B  to  buy  and  ship  cotton.    B  has  cotton  of  his 

-^  own,  and  detennines  to  ship  it     This  creates  no  agreement 

^*^       nor  obligation,  no  contract,  no  sale.    There  has  not  been 

uhttXKKAx.    the  concurrence  of  two  wills,  and  till  then  B  is  not  bound, 

bay  J^diVp^'u  foT  he  has  it  in  his  power  to  prevent  the  use  of  the  obligation, 

of\u  o'S^and  if  he  chauge  his  mind.    The  faculty  in  the  person  bound  to 

dctonnioM       to 

•hip  it.     Thii  dissolve  his  obligation  at  pleasure,  is  incompatible  with  the 

creates  no  afreo-  « 

ment,  obUntion,  ezistcnce  of  the  oblifi^tion. 

eontract,  or  tale.  ° 

If,  according  to  our  law  as  it  now  stands,  a  commission 
merchant  having  an  order  to  buj  cotton,  cannot  applj  his 
own  thereto,  it  is  not  because  he  cannot  buy  from  any  person 
not  prohibited  by  law,  but  because  he  cannot  buy  except 
from  another  who  agrees  to  sell;  therefore,  he  cannot  buy 
from  himself. 

The  Parish  Court,  in  our  opinion,  erred  in  declining  to 
instruct  the  jury,  in  the  mode  requested  by  the  defendant's 
counsel. 

It  is  contended  that  the  charge  which  he  substituted,  was 
equally  erroneous. 

The  Parish  Court's  proposition  is,  that  no  law  in  this  state 
forbids  an  agent  charged  to  sell  property,  to  buy  it  for  a  third 
person. 

Every  argument  in  favor  of  the  charge  requested,  militates 
against  that  which  was  substituted. 
ThsaffwtfKiw     The  agent,  like  the  principal,  may  indeed  buy  from  any 


boy'KcIuSy^  person  (not  prohibited  by  law),  who  may  agree  to  sell,  but 
9d  by  Sm,  init  neither  can  buy  from  himself.     Every  sale  to  have  effect. 

Boilher  cm  boy 

fiom  wtmmUL      must  be  attended  with  all  the  requisites  of  the  law,  among 
these  is  the  agreement  of  tzoo  persons  on  the  object  and  tiie 

A  baa  an  order  . 

flrom  B  to  pur-  pnCC. 

from  c  to  aeh  hia     A  has  au  Order  from  B  to  purchase  cotton,  and  from  C  to 

crop;    be  deter- 

nines  on  aaiiing  sell  his  crop;  hc  determines  on  selling  C's  cotton  to  B. 

C*a  cotton  to  B*  ^ 

bran  fetoraii^  '^^®  price  has  been  determined  by  one  person  only;  there  is 
Miyj^^tbef/STIS '^^^  *^**  concurrence  of  two  minds;  aggregatio  meniiumU 
Smo^SdSriv^  essential  to  the  formation  of  the  contract. 


ia  eaaentiai     The  Parish  Court  has  believed,  that  its  proposition  can  be 

to  tbo  fbnnatioa 

of  tbeoontraet.    Supported  by  what  our  Code  calls  a  double  agency. 
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In  the  third  chapter  of  the  title  of  the  Contract  of  Mcmdaief  Easterh  Du. 
the  Code  professedly  speaks  oithe  mandaiary^  or  agent  of  both  »-■  '  =» 

. .  BBAL 

parties.  ^. 

This  person  is  the  broker  or  intermediary,  who  is  "*"■*»*'' 
employed  to  negociate  a  matter  between  two  persons,  and 
who,  for  that  reason,  is  considered  as  the  mandatary  of  both, 
2985.  They  are  not  answerable,  except  in  case  of  fraud,  for 
the  insolvency  of  those  for  whom  they  procure  sales  or  loans, 
3988. 

They  are  not  like  commission  merchants  or  bankers,  to  buy    BrokAnareaot 

like    conuninkm 

or  sell,  or  to  lend  or  borrow  money,  but  simply,  in  the  lan-n»erch«ntotobuy 

'  •' '  *^  •"  or  seU,  or  to  lend 

guage  of  our  Code^  to  procure  sales  or  loans.     They  aver  gjj^^'jj'"^ 
fidelity  to  both  parties,  and  must  favor  neither  more  than  the  J^  V^  ^ 

Afhpr    2Q87  gociate  bwgaim, 

They  are  not  like  the  commission  merchants,  who  effect  ft^nTthe^ar^ 
sales  and  purchases;  nor  like  bankers,  who  lend  or  place  they  or^thair  % 

MDtl        CODcIikIo 

money.  We  have  an  example  of  this  distinction  in  the  the  tMrgaiiu. 
present  case.  The  plaintiff,  as  commission  merchant,  was 
employed  by  the  defendant  to  effect  a  purchase,  and  he 
employed  a  broker  to  go  in  the  market  and /Trocure  a  vendor. 
The  broker  negociates  the  bargain,  he  carries  communi- 
cations to  and  from  the  parties  respectively,  and  they  or  their 
agent,  conclude  the  bargain. 

The  auctioneer,  it  is  contended,  is  a  double  agent,  and 
acts  for  both  parties.  That  he  is  the  agent  of  the  vendor, 
cannot  be  denied,  for  it  is  in  that  capacity  that  he  receives 
the  last  and  highest  bid.  The  sale  is  effected  by  the  agree- 
ment ot  both  parties,  the  assent  of  the  owner  to  the  proposi- 
tion or  offer  of  the  bidder. 

It  is  not  only  in  a  legal  but  also  in  a  moral  point  of  view, 
that  the  application  of  one's  cotton,  or  that  of  others  which 
he  has  to  sell,  to  an  order  to  purchase,  is  to  be  reprobated. 

The  person  who  gives  the  order,  expects  that  in  consider- 
ation  of  the  commission  with  which  he  is  charged, , 
he  has  acquired  a  right  to  the  faithful  services  of  the  commis- 
sion merchant,  whose  best  skill  and  industry  are  to  be 
exerted  in  procuring  a  purchase  at  the  lowest  price  in  the 
market.    If  the  latter  uses  his  own  cotton  and  place  it  at 

53 
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Eastekk  Dm.  the  medium  price,  the  commission  is  improperly  chained, 
I  I   for  it  requires  much  less  labor  to  fix  this  medium  pnce  than 

"t*^        to  search  for  the  best  article,  seek  such  purchasers  whose 
M'usiwAff.    necessity  to  sell,  may  compel  to  accept  the  lowest  price  of 
the  market;  and  suspicion  will  always  exist,  that  the  price 
which  is  charged  by  the  owner,  is  not  that  which  is  the  most 
advantageous  to  the  purchaser. 
a2Si2?!Ih?IS      The  commission  merchant  who  undertakes  to  fill  an  order 
oM^witS'cott^  with  cotton,  which  he  has  to  sell,  assumes  inconsistent  duties. 
MU^^aMUDM  ii^  He  has  engaged  to  the  planter  to  afford  him  the  benefit  of 
'  his  utmost  skill,  experience  and  industry,  in  choosing  a  proper 
moment  to  sell,  in  selecting  the  safest  vendee,  and  obtaining 
the  very  highest  price*    For  all  this  he  expects  a  pecuniary 
compensation.    He  next  has  a  similar  reward  from  another 
person ;  engages  to  the  latter  that  he  shall  have  the  benefit  of 
the  same  skill,  experience  and  industry,  to  defeat  the  expec- 
tations of  the  planter;  that  is  to  say,  to  dispose  of  the  cotton 
when  the  price  is  at  the  lowest  ebb,  and  for  the  very  lowest 
price  in  the  market* 

It  is  impotssible  that  a  commission  merchant  who  has 
bound  himself  under  such  incompatible  obligations,  can  do  jus- 
tice to  either  of  the  persons  by  whom  he  is  employed.  If  he 
take  the  middle  course,  and  dispose  of  the  cotton,  at  the  medi- 
um price  of  the  market,  he  violates  his  engagement  to  both,  for 
on  the  one  side,  he  was  to  obtain  the  highest,  and  on  the 
other  pay  the  lowest  price,  and  he  pockets  a  double  reward, 
where  he  has  performed  neither  of  his  obligations* 

We  conclude  that  the  Parish  Court,  in  our  opinion  erred, 
in  allowing  the  charge  which  was  substituted  to  the  one  he 
was  requested  to  give. 

The  plaintiff's  counsel  has  insisted,  that  the  evidence 
establishes  that  the  defendant,  after  he  had  knowledge  that 
cotton,  which  the  plaintiff  had  to  sell,  had  been  used  in  filling 
his  order,  promised  payment,  thereby  ratifying  sale  and  pre- 
cluding himself  from  contesting  the  plaintiff's  claim;  that 
the  verdict  is  fully  supported  by  the  testimony,  and  ought  not 
to  be  disturbed. 
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The  defendant's  counsel  has  contended  that  his  client  EAtTKBn  Du. 

April,  18^ 

prayed  for  a  trial  by  jury,  as  he  was  entitled  to  demand  it  ===== 
by  law,  and  thereby  acquired  a  right  to  a  fair  trial  by  his        "^^ 
peers,  uninfluenced  by  any  erroneous  expression  of  the  law    M'KURHAir. 
by  the  inferior  court,  that  as  juries  ought  to  respect  the  opin- 
ion of  the  court  on  questions  of  law,  their  verdict  was  given 
in  accordance  thereto,  and  therefore,  it  is  not  probable  they 
resorted  to  an  examination  of  the  plea  of  ratification,  which 
the  adverse  counsel  has  no  right  to  withdraw  from  the  consi- 
deration of  the  jury,  to  submit  it  to  that  of  the  court,  and  he 
has  therefore  prayed  us  to  remand  the  case  for  another  new 
trial  by  jury. 

The  power  to  remand  a  case,  whenever  this  court  thinks 
justice  requires  it,  is  general  in  the  law  which  organized  it. 
We  have  often  exercised  it.  We  have  not,  however,  thought 
that  every  mistake  of  the  first  judge,  in  cases  in  which  a 
jury  had  been  asked,  required  us  to  remand.  We  have 
reviewed  all  our  decisions  on  this  point.    They  are  found  in  , 

4  Mariin  316.  5  id  213.  13td.  355.  1  tU  JV.  5.  629.  2 
fUJVC&  3tAJV.&284.  A%d.Jf.S.ll%  5id.JV.S.51. 
lid.  Jf.  S.  134.  8  id.  167,  172  and  257.  6  id.  JV.  5.  603. 
1  Louisiana  Reports,  174.    2  id.  390.     3  id.  469.     5  id.  410. 

None  of  the  principles,  which  have  guided  us  in  these  cases 
militates  against  the  defendant  in  the  present.  It  is  most 
probable  that,  misled  by  the  charge  of  the  court,  they  did  not 
attend  to  the  plea  of  ratification,  which  if  they  respected  the 
directions  of  the  judge,  was  absolutely  unimportant.  Counsel 
should  never  avail  themselves  of  the  bustle  and  hurry  of  a 
nisi  prius  trial,  and  the  confusion  consequent  thereto,  to 
obtain  from  a  court  composed  of  a  single  judge*  to  whom 
much  time  is  not  given  for  consideration,  an  erroneous 
expression  of  the  law  to  the  jury. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside  and  the  case  remanded,  with 
directions  to  the  jury,  that  a  commission  merchant  having  an 
order  to  purchase  cotton,  cannot  apply  thereto,  cotton  of  his 
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EMTsmi  Dm.  own,  nor  that  of  ano&er  consiened  to  him  for  sale,  and  to 

ApfiL  1834. 

'■^  refrain  from  telliDg  the  jury  that  no  law  in  this  state  forbids 
"  w"       an  agent  charged  with  the  sale  of  property,  to  buy  it  for  a 
HooKB  BT  AL8.  third  persou.     And  it  is  ordered  that  the  appellee  pay  costs 
in  this  court. 


HOOKE  vs.  HOOKE  ET  ALS. 

▲PPBAL  FROM  rax  COUBT  OF  PR0BATB8;  FOR  THB  PARISH  AND  CITT  OF 

NBW-0RLXAH8. 

The  act  of  18^,  giving  the  District  Court  jurisdiction  of  all  suits  for  the 
partition  or  sale  of  any  property  lying  within  its  limits,  does  not  deprive 
the  Court  of  Probates  of  its  jurisdiction;  in  a  case  where  the  property  to  be 
divided  is  owned  by  co-heirs,  some  of  whom  are  minors  residing  out  of  the 
state. 

This  was  an  action  for  a  partition.  The  plaintiff  alleges 
that  on  the  13th  day  of  April,  1821,  Samuel  M^Cutcheon 
and  Moses  Hooke  bought  three  lots  of  ground  situated  in  the 
parish  of  New-Orleans,  being  lots  marked  numbers  seven- 
teen, twenty  and  twenty-one;  that  on  the  same  day,  they 
made  a  partition  of  the  same,  whereby  Hooke  became  pos- 
sessed as  sole  owner  of  lot  number  twenty,  and  that  part  of 
lot  number  seventeen,  which  is  in  the  rear  of  lots  number 
twenty,  and  the  half  towards  St.  Charles  street  of  what  shall 
remain  of  lot  number  seventeen,  after  deducting  therefrom 
all  that  part  thereof  which  is  in  the  rear  of  lots  numbers 
twenty  and  twenty-one. 

That  on  the  day  of  September,  182  ,  Hooke  died 
intestate  in  the  state  of  Mississippi,  without  ever  having 
resided  in  ihe  state  of  Louisiana,  leaving  a  wife,  Harriet 
Hooke,  to  whom  he  had  been  married  in  the  state  of  Missis- 


OP  THE  STATE  OP  LOUISIANA.  421 

sippi,    and  six  children  and  heirs,   to  wit:    the  plaintiff EastbrwDm. 


Harriet    Elmina    Hooke,    William  Butler  Hooke,   Pran- 

cis  Fitz  Henrj  Hooke,  Richard  Butler  Hooke,  and  Moses         ^, 

JosiahHooke.  hoo^.tax... 

That  the  said  property  was  purchased  during  the  marriage 
of  Moses  Hooke  with  his  said  wife,  and  thereby  was  commu- 
nity property,  in  consequence  of  which,  at  his  death  one- 
half  thereof  became  the  property  of  Harriet  Hooke,  and  the 
other  half  the  property  of  their  said  children. 

That  on  the  sixth  of  September,  1826,  Harriet  Hooke 
married  in  the  state  of  Mississipppi  with  Frederick  Avery 
Browder,  and  there  resided  until  her  death,  in  the  year  1830, 
she  dying  intestate,  and  having  had  issue  by  the  marriage, 
only  one  child,  Jane  Butler  Browder,  now  a  minor 
under  the  age  of  puberty;  whereby  the  plaintiff  with  the  five 
other  children  of  the  said  Moses  Hooke,  and  the  said  Jane 
Butler  Browder,  inherited  from  her  the  remaining  half  of  the 
said  parcels  of  ground. 

That  the  succession  of  the  said  Moses  Hook,  and  of  the 
said  Harriet  Browder,  were  opened  in  the  parish  of  New- 
Orleans,  inasmuch  as  their  principal  property  in  the  state  of 
Louisiana,  consisted  in  the  lots  of  land  above  described. 

That  the  plaintiff  is  desirous  of  making  a  partition  of  the 

said  parcels  of  land  last  above  described,  but  that  the  same 

cannot  be  divided  in  kind,  without  causing  a  diminution 

of  their  value. 

That  the  said  children  of  Moses  Hooke,  reside  in  the  state 

of  Mississippi,  and  no  tutors  or  curators  were  ever  appointed 

to  them  within  this  state,  and  that  they  are  now  minors 

wholly  unrepresented;  that  Jane  Butler  Browder  resides  in 

the  parish  of  Pointe  Coupee,  and  Augustus  Bourgeat  is  her 

tutor. 

A  curator  ad  hoc^  was  appointed  by  the  court  to  represent 
the  absent  minors.  He  appeared  and  filed  the  following 
exceptions. 

First.  This  court  hath  no  jurisdiction  in  the  matter,  nor 
over  the  said  defendants. 
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Ea«^*?*  J?"«      Second.  That  a  curator  ad  litem  should  have  been  appoint- 

^rtl,  1834.  *  * 


ed  to  the  defendant-,  and  the  curator  ad  hoc  has  no  power  to 

HOOKS 

T9.         act  in  the  premises. 
HOOKS  XT  ALs.     Tliird.  That  no  familj  meeting  is  prayed  for,  therefore, 
the  prayer  of  the  petitioner  cannot  be  granted,  the  consent 
of  a  family  meeting  being  requisite  therefor. 

In  case  these  exceptions  should  be  overruled,  the  curator 
ad  hoc^  submitted  to  the  court  the  interests  of  the  absent 
minors  in  the  premises. 

Jane  Butler  Browder  answered  by  her  tutor,  that  she 
could  not  oppose  the  partition. 

She  alleged  that  the  property  of  which  partition  is  prayed, 
was  purchased  entirely  with  funds  of  her  late  mother  Harriet 
Hooke,  that  a  community  of  acquests  existed  between  her 
and  the  late  Moses  Hooke,  as  alleged,  but  that  the  heredi- 
tary property  of  her  mother,  was  not  increased  during  their 
marriage.  That  she  was  entitled  to  one-seventh  part  of  the 
property,  the  partition  of  which  is  prayed  for. 

The  judge  of  the  Court  of  Probates  considered  that  tiie 
exception  to  its  jurisdiction  ought  to  be  sustained;  the  thir- 
teenth section  of  the  act  of  March  25th,  1828,  entitled  ^  An 
act  further  amending  several  articles  of  the  Civil  Code  and 
Code  of  Practice,"  giving  exclusive  jurisdiction  to  the  District 
Court  and  the  Parish  Court  of  New-Orleans,  in  cases  like  the 
present,  and  ordered  that  the  petition  be  dismissed. 

The  plaintiff  appealed. 

/•  FT.  Smith,  for  plaintiff  and  appellant,  made  the  following 
points. 

1.  The  Court  of  Probates  has  rations  persona  the  exclusive 
jurisdiction  of  this  case.  The  defendants  are  minors,  the  pro- 
perty is  situated  in  the  parish  in  which  the  action  was 
brought,  and  the  succession  of  the  ancestor  of  the  parties  was 
opened  in  that  parish.     Code  of  Practice,  art*  924,  no*  14. 

2.  The  third  section  of  the  act  of  1825,  was  abrogated  by 
the  Code  of  Practice,  art.  924,  no.  14,  subsequently  promulga- 
ted. If  that  section  remains  in  force,  it  merely  confers  juris- 
diction on  the  District  Courts.    The  thirteenth  section  of 
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ihe  act  of  1838,  refers  only  to  partitions  between  co-heirs  *^?''*"-5"* 
of  full  age.    Minors  are  a  privileged  class,  placed  under  the  = 


protection  of  courts  of  probate,  which  were  established  for  their  vs. 
benefit,  among  other  objects.  These  courts  have  the  eJ?c/t^•^°^"*'^"* 
^'pe  power  to  appoint  legal  representatives  for  them*  "They 
are  not  to  be  ousted  of  their  jurisdiction,  except  bj  express 
enactment*  Oxie  of  Practice^  art*  924,  sec*  %  La*  Code^ 
133L  Ads  of  1825,  p.  122,  sec.  3.  Acts  of  1828,  p.  160,  sees. 
13,  25.     3  La.  Reports^  483.     Roland  vs.  Stephens. 

Preston  and  Hennen^  contra. 

BtriiLARD,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  demands  the  partition  of  a  lot  of  land  in  this 
parish,  belonging  to  the  succession  of  Moses  Hook,  and 
alleging  that  some  of  his  co-heirs  are  minors,  residing  out  of 
the  state,  caused  a  curator  ad  hoc  to  be  appointed  bj  the 
coart  to  which  the  petition  is  addressed. 

The  curator  thus  appointed,  filed,  1st,  an  exception  to  the 
jurisdiction  of  the  Probate  Court;  2d,  that  a  curator  ad 
litem  should  have  been  appointed,  and  not  a  curator  ad  hoc; 
and  3d,  that  no  family  meeting  had  been  prayed  for  in  the 
petition. 

The  court  sustained  the  plea  to  its  jurisdiction,  and  the 
plaintifis  appealed. 

By  the  article  924,  No.  14  of  the  Code  of  Practice^  it  is 
declared  that  Probate  Courts  hare  exclusive  power  to  ordain 
and  regulate  all  partitions  of  successions  in  which  minors 
and  persons  interdicted  or  residing  out  of  the  state  are 
interested.  If  the  question  depended  on  the  Code  alone,  the 
court  would  have  not  only  jurisdiction,  but  exclusive  juris- 
diction of  this  suit.  But  it  is  contended  that  this  jurisdiction 
has  been  taken  away  by  the  act  of  1825,  page  122. 

The  section  of  the  act  relied  on,  declares  that  the  District 
Cpurt  shall  have  jurisdiction  of  all  suits  for  the  partition  or 
sale  of  any  property  laying  vrithin  their  respective  limits,  and 
beld  in  conmion  by  several  owners,  notwithstanding  any  or 
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EAfTXRit  Dm.  all  of  the  parties  to  be   made  defendants*  be  minors  or 

Jpril,  leOi.  re 

.  persons  presiding  out  of  the  state,  &c« 

coixuisxTAL.  ijij^g  section  "does  not  contain  any  words  from  which  we 
roRTBR  should  infer  that  the  legislature  intended  to  confer  exclusive 
The  act  ori835  jurisdiction  on  the  District  Court  in  cases  like  this.  Admitting, 
^io^  i Jri!l  for  the  sake  of  argument,  that  the  224th  article  of  the  Code, 
tw  thVpurtltiiui  and  this  section  of  the  act  of  1825  refer  to  the  same  class  of 
proiMity    ijTiDg  ca^es.  nothing  more  would  follow,  than  that  the  two  courts 

witUn  iu  limits,  '  ®  rw,Z  i  t 

'l*^'*^  depriro  have  coucurront  lurisdiction.    The  plea  in  this  case  cannot 

the  Coart  of  Pro-  ''  * 

batef  of  its  juris.  \^q  sustaiucd,  unlcss  the  Court  of  Probates  has  been  entirely 

diction  in  a  case  '  •^ 

t^uTblrSi^Sd  ousted  of  jurisdiction.    We  are  of  opinion  that  it  has  not 
bei^T'^^e  ^  been,  and  that  the  court  erred  in  sustaining  the  plea. 
^in^Mt  ^     This  yiew  of  the  subject  renders  it  unnecessary  to  inquire 

whether  the  above  mentioned  act  of  1825  has  been  repealed 

by  the  act  of  1828,  section  25. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  avoided  and  reversed, 
the  exception  to  the  jurisdicticMi  overruled,  and  that  the 
cause  be  remanded,  with  directions  to  the  judge  to  proceed 
therein  according  to  law,  and  that  the  appellee  pay  the  costs 
of  this  appeal. 


COLLINS  ET  AL.  m.  PORTER  ET  ALS. 

APPEAL  PROM  THE  CODRT  OF  THE   FXBBT  JUDICIAL  PISTRICT. 

The  decision  of  the  Supreme  Court  in  the  case  of  Parker  vs.  Porter  et  ala., 
ante  169,  confirmed. 

This  suit  was  commenced  by  attachment.     The  plaintifis 
claimed  the  sum  o£  seven  hundred  and  seventy-six  dollars. 
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They  alleged  that  Porter,  Stone  &  Co.,  being  owners  of  Ea"«""  Du. 

jlpftlf  1634* 

the  steam  boats  named  the  Long  Branch,  Watchman,  ==== 
William  T.  Barry,  and  the  Star  of  the  West,  engaged  in  ^^'•™"*"" 
transporting  freight  and  passengers  from  and  to  sundry  ports  »*o»tbr«tal« 
in  the  golf  of  Mexico  and  lakes  Borgne  and  Pontchartrain, 
purchased  for  the  necessities  of  said  boats  certain  groceries 
and  other  merchandise  from  them  at  sundry  times  in  the 
year  1833,  and  In  the  month  of  January,  1834;  that  within 
the  said  periods  the  defendants  purchased  many  other  arti- 
cles of  merchandise  from  the  plaintiffi;  that  at  the  special 
interest  and  request  of  Porter,  Stone  &  Co.,  they  had  made 
the  defendants  many  advances  of  money  for  the  payment  of 
wages  of  the  hands  and  officers  on  board  of  their  boats,  sup- 
plies of  necessaries  for  the  boats,  and  for  other  purposes,  and 
had  paid  many  orders  of  Porter,  Stone  6c  Co.,  -and  of 
their  agents,  and  several  accounts  against  them  for  their 
credit  to  various  individuals  within  the  period  mentioned. 

The  following  order,  signed  by  the  judge  a  quo^  was 
entered  upon  record  two  days  after  the  petition  was  filed. 
^  It  having  been  made  to  appear  to  my  satisfaction  that  the 
steam  boat  seized  in  the  above  entitled  suit,  viz:  the  Long 
Branch,  is  the  steam  boat  transporting  the  mail  from  New- 
Orleans  to  Mobile,  under  contract  with  the  government  of 
the  United  States,  the  sheriff  of  the  city  and  parish  of 
New-Orleans  is  hereby  ordered  to  discharge  her  from 
seizure  forthwith." 

The  plaintiffs  appealed  from  this  order. 

The  following  statement  of  facts  was  made  by  the  judge. 
^  The  order  of  court  releasing  the  steam  boat  Long  Branch, 
attached  in  this  suit,  and  entered  on  the  minutes  under  the 
date  of  February  5, 1834,  was  made  on  the  ex  parte  applica- 
tion of  the  defendants  on  the  4th  of  February,  on  the 
affidavit  of  Charles  Walker,  which  was  filed  on  the  5th  of 
February.  The  affidavit  was  made  out  of  the  presence  of 
the  plaintiffs,  and  without  their  having  an  opportunity  of 
cross  examining  the  witness.  It  was  sworn  to  before  the 
Judge  at  Chambers,  and  the    order  granted  at  chambers 

54 
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EASTiKir  Di8.  without  notifying   the  plaintiffs*       The  plaintiffs  had  no 

->  opportunity  of  opposing  the  filing  of  Walker's  affidavit." 
coLMMHTAL  ,j,j^^  affidavit  refered  to  was  in  the  following  words: 
Fo*T»R«T  AL8  uCAar/e«  Walker  being  sworn,  deposeth,  that  he  is  the  mas- 
ter and  commander  of  the  steam  boat  Long  Branch,  belong- 
ing to  the  defendants  in  the  above  entitled  suit;  that  said 
defendants  htve  contracted  with  the  Post  Master  General  of 
the  United  States,  to  transport  the  United  States'  mail  from 
New-Orleans  to  Mobile,  and  that  the  said  steam  boat  Long 
Branch  is  now  employed  in  transporting  the  said  mail  under 
such  contract;  that  said  steam  boat  has  been  seized  and 
attached  in  the  above  suit,  and  is  now  in  the  custody  of  the 
sheriff  of  this  court,  who  detains  the  same,  and  thereby 
impedes  and  prevents  the  transportation  of  said  mail  agreear 
biy  to  her  contract,  and  unless  said  boat  be  released  and 
taken  from  the  custody  of  the  sheriff,  said  mail  cannot  be 
conveyed  and  transported  at  all." 

Buchanan^  for  the  plaintiffs  and  appellants,  contended 
that: 

L  This  case  turns  upon  the  same  principles  with  that  of 
Edward  E.  Parker  vs.  Porter,  Stone  8f  Co.,  decided  lately  by 
this  court.  The  seizures  of  the  mail  boats  under  attach- 
ment, were  made  at  the  same  time  in  the  two  suits,  and  the 
orders  releasing  the  same  were  simultaneous. 

3.  The  order  of  court  releasing  the  Long  Branch  steam 
boat  was  illegal,  as  being  made  at  chambers,  and  ex  parte. 

3.  The  order,  releasing  the  steam  boat  Watchman,  was 
contrary  to  law. 

4.  Improper  evidence  was  admitted. 

Carlcton  and  Lockett,  contra. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  in  principle  precisely  like  that  of  Parker  vs. 
the  same  defendants,  which  was  decided  during  February 
term  last,  and  must  consequently  receive  a  judgment  similar 
to  the  one  then  rendered.     Vide  ante,  169. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Eastbwi  Dw. 
judgment  of  the  District  Court  be  annulled,  avoided  and     ^"^^  *^" 
reversed;  that  the  cause  be  remanded,  to  be  proceeded  in 
according  to  law,  and  that  the  appellees  pay  the  cost  of  the 
appeal. 


HYDX  ET  AL. 

VS. 

JENKINS. 


6L427 
46  1409 

«l  427| 
60    383 

HYDE  ET  AL.  vs.  JENKINS,  I  52  ml 


APPLICATION    FOR    4   MANDAMUS. 


The  judge  a  quo  cannot  withhold  an  order  of  appeal,  on  the  ground  of  his  (j^q     i?S 
consciousness  that  his  decision  is  correct. 

Although  a  party,  against  whom  a  judgment  has  been  rendered,  is  unable  to 

give  security  to  prevent  its  execution,  he  may  claim  an  appeal,  if  he  judges 
it  for  his  interest  to  prevent  the  decision  against  him  from  passing  in  rem 

judieatam. 

To  entitle  a  party  to  an  appeal  from  an  interlocutory  judgment,  it  is 
unnecessary  that  the  injury  be  absclutdy  irreparable.  It  suffices  if  it  be 
such  as  would  be  irreparable  by  the  final  judgment,  or  the  action  of  the 
Supreme  Court  on  that  judgment. 

An  interlocutory  decree  may  be  appealed  from,  which  discharges  the 
plaintiff's  hold  on  the  b>dy  of  the  debtor,  and  on  the  property  sequestered 
or  attached. 

If  an  appeal  be  claimed  within  the  legal  delay,  the  judge  a  quo  cannot  refuse 
to  allow  it,  because  the  judgment  was  rendered  by  his  predecessor,  who 
died  without  making  a  statement  of  facts. 

On  an  application  for  the  writ  of  habeas  corpuSf  the  decision  of  the  judge 
upon  matters  of  a  criminal  or  political  nature,  is  not  examinable  in  the 

Supreme  Court. 

The  writ  o(  habeas  corpus  may  be  issued  in  civil,  as  well  as  in  criminal  and 
political  cases. 
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EAflTERir    Dl.S 

^^*  ^^-        In  the  case  of  Hyde  &  Goodrich  vs.  Jenkins,  pending  in 

HYDK  ET  AL.  ^j^^  Difitnct  Court  of  the  first  district,  the  plaintiffs  moved  the 

juiKiin.      Suprem  Court  for  a  rule  upon  the  judge  aquo^  to  show  cause 

why  a  mandmus  should  not  issue,  commanding  him  to  grant 

the  plaintiffs  an  order  of  appeal. 

The  counsel  of  the  plaintiff?  made  affidavit,  that  a 
motion  was  made  in  this  cause  hy  the  Deputy  Attorney 
General,  on  whose  suggestion  it  was  ordered  that  plain- 
tifis  show  cause,  why  certain  goods  belonging  to  defen- 
dant, sequestered  by  the  plaintiffs,  and  deposited  with  the 
clerk  of  the  court,  should  not  be  delivered  up  to  the  proper 
agents  on  the  part  of  the  state  of  New  York,  who  had  been 
authorised  to  receive  the  defendant,  a  fugitive  from  justice 
from  that  state.  That  on  the  return  of  said  motion,  after 
argument,  the  judge  of  said  district  court  directed  the  clerk 
to  deliver  up  the  goods  to  said  agents;  that  the  defendant 
was  a  fugitive  from  justice,  and  that  it  was  considered  also 
necessary  to  have  the  goods  sent  to  the  state  of  New 
York,  in  order  to  procure  conviction  of  said  Jenkins,  charged 
in  that  state  for  a  criminal  offence.  From  this  decision  the 
plaintifis  prayed  to  be  permitted  to  appeal  to  the  Supreme 
Court.  The  judge  declined  granting  an  order  of  appeal, 
on  the  ground  that  it  was  a  judgment  from  which  an  appeal 
could  not  be  taken. 

It  appears  that  Jenkins  was  under  arrest  on  civil  process, 
at  the  suit  of  Hyde  &  Goodrich,  for  certain  property  by 
them  alleged  to  be  stolen  from  them  by  him  in  the  city  of 
New  York.  A  sequestration  was  obtained  for  a  watch 
alleged  to  belong  to  them  in  the  possession  of  the  Mayor 
of  the  city  of  New  Orleans,  and  an  attachment  was  also 
obtained  by  which  certain  property,  more  particularly 
certain  gold  coins  found  on  the  person,  or  in  possession 
of  said  Jenkins,  were  ordered  to  be  attached.  When  the 
process  of  attachment  in  this  suit  was  served  on  the  Mayor 
he  declined  giving  up  the  property,  and  a  rule  being  taken 
on  him  to  show  cause  why  an  attachment  should  not  issue 
against  him  for  not  doing  so,  and  the  above  facts  being 
made  to  appear  to  the  satisfaction  of  the  court,  the  rule 
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was   discharged   with    instructions   to  the  Mayor  not   to  Eastern  Dis. 
surrender   said  property  to   Jenkins,    in    case   of  his  dis-  ===== 

HTOK  BT  AL. 

charge;  hut  in  such  case  to  hold  them  subject  to  the  order  of        vs, 
the  District  Court.  '*"""'• 

On  the  19th  of  March,  1834,  on  motion  of  the  deputy 
Attorney  General,  and  on  suggesting  to  the  court  that  a 
requisition  had  been  made  by  the  Governor  of  the'  state  of 
New  York,  for  the  person  of  the  defendant,  as  a  criminal 
who  had  fled  from  justice,  the  court  ordered  the  plaintiffi 
to  show  cause  on  Monday  the  24th,  why  the  defendant,  who 
was  then  in  the  custdoj  of  the  sheriff,  should  not  be  delivered 
up  in  pursuance  of  the  said  requisition,  and  Hie  order  of  the 
Governor  of  this  state  thereon. 

This  rule  came  on  for  hearing  before  the  court  on  the 
return  day. 

After  hearing  counsel  the  court  ordered  the  rule  to  be 
made  absolute.  On  motion  of  the  deputy  Attorney  Gene- 
ral, it  was  further  ordered,  that  a  writ  of  habeas  corpus 
issue,  directed  to  the  sheriff  of  the  parish  of  Orleans,  requiring 
him  to  deliver  up  the  peison  of  the  defendant,  to  the 
commissioners  appointed  by  the  Governor  of  the  state  of 
New  York,  to  receive  him,  in  pursuance  to  the  order  of  the 
Governor  of  this  state. 

On  the  same  day,  on  motion  of  the  deputy  Attorney  Gen- 
eral, and  on  suggesting  to  the  court,  that  the  property  depo- 
sited with  the  clerk  in  this  case,  by  the  Mayor,  was  required 
for  the  conviction  of  the  defendant,  a  fugitive  from  justice; 
it  was  ordered  that  the  plaintiffs  show  cause  on  the  follow- 
ing day  why  said  property  should  not  be  delivered  up  for 
the  purpose  mentioned. 

On  the  return  of  this  rule,  the  court  ordered  it  to  be 
made  absolute,  and  that  the  property,  to  wit:  a  gold  watch 
be  delivered  up  by  the  clerk. 

On  the  25th  of  March,  on  motion  of  the  deputy  Attorney 
General,  it  was*  ordered  that  the  watches,  foreign  coin, 
and  all  the**  property  (with  the  exception  of  bank  notes, 
and  current  coin,)  found  in  the  possession  of  the  defendant, 
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^^Ma^m^^'  ^"^  f^ttached  in  the  hands  of  the  Mayor,  at  the  suit  of  plain- 

~  tiffs,  be   delivered  up  by   the  Mayor  to  the  commissionei^ 

t».         said  watches,  coins,  &c.  being  necessary  for  his  conyiction. 

And  it  was  further  ordered,  that  the  Mayor  continue  to  hold 

the  bank  notes  and  current  coin,  attached,  subject  to  the 

further  order  of  court. 

This  rule  was  also  made  absolute,  the  court  being  satisfied 
of  the  truth  of  the  matters  suggested. 


The  Judge  a  quo  assigned  the  following  reasons  for  his 
refusal,  to  grant  the  appeal  prayed  for: 

1.  Had  an  application  of  a  similar  kind  been  made  by 
any  competent  court  of  the  state,  for  the  person  of  said  Jen- 
kins, to  try  him  on  a  criminal  charge,  this  court  would  have 
ordered  him,  together  with  property  found  on  him  alleged  to 
be  stolen,  to  be  delivered  up,  notwithstanding  his  being 
under  arrest  on  civil  process,  with  instruction  to  retain  him 
in  case  of  his  discharge;  the  right  of  the  state,  and  the  neces- 
sity of  enforcing  criminal  justice  being  paramount  to  tiie 
right  of  any  private  individual  to  arrest  said  Jenkins  on  civil 
process,  or  to  the  property  stolen. 

3.  The  right  of  the  Governor  of  New  York,  to  demand 
and  receive  him,  and  also  the  stolen  property  necessary 
to  his  conviction  is  also  manifest  under  the  constitution 
of  the  United  States.  Where  there  is  presumption  of  theft^ 
every  thing  of  value  found  on  the  thief  is  presumed  to  be 
stolen. 

3.  The  orders  of  the  court  in  this  matter  have  been 
executed.  Jenkins  and  the  property  have  been  delivered 
up,  and  taken  to  New  York,  and  plaintiiOfs  can  take  nothing 
by  their  intended  appeal;  the  court  never  considered  the 
property  as  property  within  its  controL  The  Mayor  left 
the  watch  with  the  clerk  to  get  rid  of  it. 

4.  These  several  orders  were  made  on  the  motion  of 
the  Attorney  General,  on  behalf  of  the.  state,  contradictorily 
with  attorney  of  plaintiffs.    This  was  ordered  not  as  a  mat- 
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ter  of  legal  necessity,  but  expediency;  that  plaintiffs  might  EAsrimNDifc 

take  steps  to  follow  the  person  and  property,  or  perhaps  to  ■, 

ask  of  our  executive  to  have  prisoner  remanded  in  case  of  ^^^\gj  ^^' 

his  acqaitta],  but  there  is  no  party  contradictorily  with  whom      j«»kik». 

an  appeal  can  be  taken,  as  the  state  is  not  considered  a  party 

to  the  suit. 

5.  There  is  no  irreparable  injury;  the  plaintifis  can 
follow  the  person  and  property  to  New  York,  at  which  place 
plaintifis'  own  petition  alleges  it  to  have  been  stolen  from 
them. 

6.  When  these  several  proceeedings  were  had,  no 
copy  of  the  warrant  of  the  Governor  of  Louisiana  for  the 
arrest,  nor  authority  of  Governor  of  New  York  to  receive 
his  person,  nor  copy  of  process  verbal  of  property  found  on 
Jenkins,  or  his  person,  was  taken  or  embodied  in  the  pro- 
ceedings ;  the  plaintiffs'  attorney  did  not  require  the  warrant 
of  the  Governor  of  Louisiana,  nor  the  authority  to  receive 
him,  which  were  produced  to  be  copied,  and  the  court  did 
not  think  it  necessary  to  order  it  ex  officio^  and  therefore  no 
complete  record  of  the  matters  before  the  court,  when  the 
orders  were  made,  can  be  made  up. 

Carter,  for  applicant  relied  on  the  following  points,  in 
support  of  his  application  for  the  mandamus. 

1.  The  decision  of  the  court  below  worked  an  irre- 
parable injury,  and  hence  the  plaintiffs  were  entitled  to  an 
appeal.  It  is  no  legal  answer  to  be  told  by  the  judge 
below,  that  inasmuch  as  we  could  follow  the  property  which 
had  been  sequestered,  into  the  state  of  New  York,  that  no 
irreparable  injury  w£is  done  us.  An  irreparable  injury  was 
done,  when  the  act  of  the  judge  of  the  First  District  Court, 
placed  sequestered  property  beyond  the  jurisdiction  of  the 
courts  of  this  state,  as  in  this  state  is  the  residence  of  the 
plain tiffi;  and  they  cannot  be  compelled  to  resort  to  the 
tribunals  of  the  state  of  New  York,  for  a  recovery  of  those 
lights,  which  may  be  had  before  the  courts  of  their  own 
state. 
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Ea«tsui  Dis.      3.    The    reason    assigned  bj   the  judge  below,  that    a 

J^MM    1834 

'-^  mandamus  should  not  issue  to  him,  '*  because  the  property 


UYVm  XT  AL. 
98, 


bad  actually  been  delivered  up,  and  hence  we  could  obtain 
jxiiunfl.  nothing  by  an  appeal,"  is  based  upon  most  extraordinary 
grounds*  It  would  seem  then,  that  if  the  judge  who  dissolves 
orders  by  sequestrations,  attachment,  &c.,  can  obtain  the 
obedience  of  the  individual  or  officers  having  possession  of 
property  thus  situated,  and  have  it  removed  out  of  the  state, 
these  steps  afibrd  a  good  ground  to  refuse  an  appeal.  This 
is  in  direct  opposition  to  the  decision  of  this  tribunal,  which 
renders  officers  responsible  for  illegal  acts.  If  the  order 
granted  in  this  cause,  on  an  investigation  of  the  merits  should 
be  found  improper  and  contrary  to  law,  the  individual 
or  officer  who  has  directed  it,  will  be  responsible  to  the 
plaintifis,  for  the  loss  and  damage  which  such  act  may  cause 
them. 

3.  If  courts  can  evade  granting  appeals  from  orders  dissolv- 
ing sequestration,  on  the  grounds,  urged  by  the  judge  of  liie 
first  district,  these  writs  of  sequestration,  attachment  and 
provisional  seizure  will  cease  to  affi>rd  to  creditors  those 
privileges  and  rights,  which  the  Code  of  Practice  evidently 
intends.  If  a  judge  can  refuse  to  grant  an  appeal  from  his 
decision,  setting  aside  these  orders,  on  the  ground  ^  that  the 
property  can  be  followed  into  another  state,  by  the  party 
applying  for  the  appeal,  and  thence  no  ^irreparable  injury' 
is  done  to  him;"  then  a  definition  is  given  to  the  term  "  irre- 
parable injury,"  as  original  in  its  character  as  it  will  be  im- 
portant and  fatal  in  its  consequences.  Such  a  definition 
must  greatly  decrease  the  appellate  duties  of  this  tribunal, 
and  leave  that  property  upon  which  the  law  so  plainly  gives 
a  creditor  a  provisional  lien,  at  the  mercy  of  dishonest  debt- 
ors and  capricious  judges. 

4.  The  judge    below  contends  that  we  have    no   right 
to  interfere  in  the  order  to  deliver  up  the  property;  at  every 
stage  of  the  proceedings  in  reference  to  a  disposition  of  this 
property,  the  plaintiiTs  appeared  and  made  opposition  to  it 
and  on  the  rule  for  a  delivery  of  this  property  to  commis* 
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sioners,  on  behalf  of  the  state  of  New  York,  we  were  duly  ^^Jj^^qm"* 
notified  of  the  motion,  and  an  agreement  took  place.    No  " 

objection  was  then  made  by  the  judge  of  the  inferior  court,         i,,. 
to  the  contestation  then  made  by  the  plaintifis,  and  plain-     '■»«"*• 
tiffs  believe  that  this  pretence  of  the  court  below  cannot 
avail. 


Martin,  J.,  delivered  the  opinion  of  the  court. 

# 

On  a  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  command  the  judge  to  allow  an  appeal  from  certain 
interlocutory  orders  lately  made  by  him  in  the  case  of 
Ht/de  et  ah  vs.  Jenkins,  as  prayed  by  the  plaintiffs,  he  showed 
the  following  causes: 

I.  The  plaintiffs  had  arrested  the  defendant  on  a  charge 
of  his  having  stolen  property  of  theirs  in  the  city  of  New 
York,  and  had  obtained  a  writ  of  sequestration  for  a  watch, 
alleged  to  be  part  of  said  stolen  property,  as  well  as  an 
attachment.  The  mayor  of  New-Orleans,  in  whose  office 
the  watch,  as  well  as  a  number  of  gold  coins,  found  in  the 
possession  of  the  defendant  when  he  was  arrested,  had  been 
deposited,  refused  to  deliver  them,  on  a  rule  taken  upon 
him  why  an  attachment  should  not  issue  against  him;  but  it 
appearing  that  the  governor  of  the  state  of  New  York  had 
required  the  arrest  and  surrender  of  the  defendant,  who  had 
been  indicted  in  that  state  for  the  theft,  and  that  the  pro- 
perty stolen  and  found  upon  him  was  to  be  sent  with  him  in 
order  to  facilitate  the  discovery  of  truth  at  his  trial,  the  rule 
was  discharged,  but  the  mayor  was  directed  not  to  surrender 
the  property  to  the  defendant  in  case  of  his  being  discharg- 
ed, but  on  such  an  event  to  retain  it  till  the  further  order  of 
the  court. 

Afterwards  the  attorney  general  obtained  a  rule  against 
the  plaintifis  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue  to  the  sheriff  for  the  delivery  of  the  body 
of  the  defendant  to  the  proper  persons  authorised  by  the 
governor  to  receive  and  convey  him  back.      On  cause  being 

55 
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Eastern  D.is.  shown,  the  tale  was  made  Absolute  and  the  writ  ordered  to 
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^^  be  issued. 
,,,.  Subsequently,  on  the  suggestion  ot  the  attorney  general, 

jiMKtK^.  ^^j.  ^j^g  property  found  in  the  possession  of  the  defendant  at 
the  moment  of  his  arrest,  was  required  to  be  used  as  means 
of  conviction  on  his  trial;  and  after  hearing  the  plaintifib' 
counsel,  an  order  was  made  for  the  delivery  of  it  by  the 
mayor,  except  some  bank  notes  and  current  coins.  From 
these  orders  the  plaintiffs  prayed  an  appeal,  which  was 
refused  for  the  following  reasons: 

1.  Had  an  application  of  a  similar  kind  been  made  by 
any  competent  court  in  tins  state,  (lie  District  Court  would 
have  ordered  the  accused  and  the  property  alleged  to  have 
been  stolen,  to  be  surrendered,  notwithstanding  his  body  and 
the  property  was  in  the  custody  of  the  sherilFiinder  writs 
obtained  in  a  civil  suit,  with  instrucHons  to  retain  (he  body 
and  property,  in  case  of  his  discharge,  so  that  both  might  be 
forthcoming  to  enforce  the  plaintiffs'  claim;  the  rights  of 
the  state  and  the  necessity  of  enforcing  criminal  justice, 
being  paramount  to  the  claim  of  any  individual  in  a  civil 
action.  The  right  of  the  executive  of  a  sister  state  to 
demand  a  fugitive  from  justice,  and  the  property  to  he  pro- 
duced for  the  discovery  of  truth  at  his  trial,  is  recognised  by 
the  constitution  of  the  United  States.  Where  there  is  a 
proper  charge  of  theft,  valuable  property  found  on  or  in  the 
possession  of  the  accused,  is  presumed  to  have  been  stolen. 

2.  The  orders  of  the  court  from  which  the  appeal  has 
been  prayed  have  been  executed,  the  defendant  and  property 
surrendered  and  are  on  their  way  to  New  York,  and  no 
appeal  can  be  available  to  the  plaintiffs.  The  orders  were 
made  on  the  motion  of  the  attorney  general,  in  behalf  of 
the  state,  and  contradictorily  with  the  plaintiffii.  The 
court  considered  the  property  as  being  within  its  control, 
and  the  orders  were  made  not  as  a  matter  of  legal  necessity, 
but  expediency.  The  plaintiffs  may  take  steps  to  follow  the 
prisoner  and  property,  and  perhaps  ask  of  the  executive  of 
this  state  to  require  that  the  prisoner  and  property  may  be 
remanded,  when  the  circumstances  may  require  it.      There 
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is  no  party  present  agamst  wLom  an  appeal  may  be  taken,  as  ^^'^^HqE"' 
the  state  cannot  be  considered  as  a  party,  ii__ 

3.  There    is    no    irreparable    injury    done    by    these   ^^^*'^^^^^- 
orders.  jenkijts. 

4.  No  copy  of  the  warrant  of  the  governor  of  this  state 
for  the  arrest  of  the  defendant,  nor  of  the  application  of  the 
governor,  nor  of  the  process-verbal  of  the  seizure  of  the 
property  was  taken.  The  plaintiffs'  attorney  did  not  require 
any,  and  the  court  did  not  think  it  his  duty  to  require  such 
copies  ex  officio^  therefore  no  record  can  be  made  in  such  a 
manner  as  may  enable  the  Supreme  Court  to  revise  the 
decisions  from  which  the  appeal  is  asked. 

I.  On  the  lirst  cause  shown,  it  does  not  appear  to  us  that 
any  thing  is  there  alleged  which  may  have  any  weight  with 
us.  The  judge  seeks  to  establish  the  legality  of  his 
decision. 

If  the  consciousness  of  a  judge  of  the  correctness  of  his     The  judge  « 

•'       "  <[uo  cannot  witn- 

decision  autliorised  his  withholding  his  fiat  when  a  party  Jj5,"  o'^^'the 
expressed  his  wish  to  avail  himself  of  his  constitutional  S^JSousn^thit 
right  to  bring  it  to  a  test,  it  would  not  be  vain  to  pray  for  an  S^re^""**"  *' 
appeal. 

II.  The  execution  of  a  judgment  by  the  party  against  ^y^'^'^^jjj  J^f J^ 
whom  it  is  rendered,  is  indeed  an  obstacle  to  his  obtaining  JciSVend?red**S 
an  appeal  from  it.  But  although  through  bis  inability  to  SSfurSy  tS  pre! 
obtain  security  the  judgment  may  have  been  executed,  he  Sn'hemn^daTm 
may,  if  he  judges  it  for  liis  interest  to  prevent  the  execution  j^dgS'^rVor  ua 
agajuDst    mm    Irom    passing  m    rem  juatcaianim  claim   an  vent  the  decision 

«=»  «f  againtt  him  fipom 

appeal.  pM«ng    «»   rem 

■^^  fudie4aam. 

III.  In  order  that  an  intercolutory  judgment  may  be  to  entitle  a 
appealed  from,  the  party  must  indeed  show  that  it  was  an  peat  from^an^in. 

,.  terlocutory  jndg- 

irreparable  injury;  but  the  irreparability  need  not  be  an  ™<:»^ i^  ^J""*" 
absolute  one.  It  suffices  us  to  tell  such  as  would  be  irrepa-  ^p  ^^^^^^JJ' 
rable  by  the  final  judgment  on  the  action  of  this  court  on  ^^^'^J^  "iIlSh**M 
that  judgment.  Here,  after  the  interlocutory  order  had  JbtebJ^tSTteii 
destroyed  the  plaintiffs'  hold  on  the  body  of  the  debtor,  and  m^?/ the  Su! 
on  the  property  secured  or  attached,  no  judgment  of  the  first  S[«uodgment.^^ 
court  nor  of  this  could  replace  him  on  the  schedule,  he  was  ,y^M?^  m"!^  b^ 
before  the  judgment  a^inst  which  he  seeks  relief,  and  this  SS^h^disehar7« 
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lUmRN  Du.  suffices  to  authorise  him  to  forhear  the  exercise  of  his  right  of 

jtpnl,  1834.  o 

—  appeal  till  after  the  final  judgment  of  the  cause. 
HTDEETAL.        jy^  rjij^^  dcath  of  the  judge  who  had  rendered  a  judg- 

the'Sfnt/rakoM  "^^^^  bcforc  he  may  have  made  a  statement  of  facts,  in 
thedSbtor*l^on"™^"7*^'^8tances  would  prevent  an  appellant  from  obtaining 
JJUJteJK^w  lu  one  of  the  legal  means  of  bringing  the  case  before  us  for 
*^fm  »  aibe  examination;  still,  the  judge  succeeding  to  the  former,  could 
JKmJ^  diil^  ^^^^  ^^  *^^*  account,  deny  an  appeal  claimed  within  the 
^nAji  legal  time. 

the  hid^^t^  None  of  the  causes  shown  authorises  us  to  withhold  the 
predeMworfwira  mandamuSy  we  have  doubted  whether  the  present  case  be 

oad  died  vrithout  ,    ._  i       i       i  i  ^  •■• 

makijig  a  suta-  a  civil  ouc,  and  Whether  there  be  a  proper  party  contradic- 

nent  of  facts. 

torily  with  or  how  the  reversal  of  the  orders  complained  of 
may  be  sought. 

If  the  attorney  general  or  the  person  sent  by  the  governor 
of  New  York  to  claim  the  fugitive,  after  having  obtained 
the  warrant  of  our  executive,  had  applied  for  an  habeas 
corpus  io  a  competent  judge  at  chambers  or  in  court,  on  the 
refusal  of  the  officer  havine  the  custody  of  the  body  of  the 

Ob  an  appUca-  ®  /.  .  i 

tioo  for  the  writ  fugitive,  thc  matter  would  perhaps  have  been  of  a  criminal 

of  kahea»  eorputf       o  ?  r  xr 

the  decision   of  or  poHtical  nature,  and  the  decision  of  the  judse  on  the 

the    judge  upon  r  7  j       o 

oimii^  o?pou*  return  of  the  habeas  corpus^  would  not  have  been  examina- 
no?*  e^inabio  ^^^  ^^  ^^^^^  court,  accofdiug  to  the  principles  laid  down  in 
Cottlt!  ®"^'""**  the  case  of  Laverty  vs.  Duplessis^  3  Martin^  p.  42. 

But  the  writ  of  habeas  corpus  may  be  used  in  civil  as  well 
as  in  criminal  and  political  cases.  A  tutor  deprived  of  the 
custody  of  his  ward,  or  a  husband  of  the  company  of  his 
wife,  may  seek  a  restoration  to  their  rights  by  a  recourse  to 
a  writ  of  habeas  corpus;  so  may  a  debtor,  illegally  confined 
habtJ  ^'wrjmt  lu  a  civil  casc.  If,  f hen,  the  decision  be  erroneous,  there  is 
S%  as  well  as  in  nothlug  of  what  fell  ffom  the  court  in  Laverty^s  case,  that 

/criminal  and  po-       ,__  i         .    i         /»    i       .    •  ••  n  % 

liticaicasea.        Will  Operate  agaiust  the  nght  of  the  mjured  party  of  having 
the  decision  of  the  first  judge  reversed  on  an  appeal. 

Here  the  applicant  for  dunandamus  shows  that  he  instituted 
a  civil  action  against  his  debtor,  whose  body  was  arrested 
and  imprisoned  for  want  of  bail;  that  property  on  which  he 
claimed  some  right  was  sequestered  and  attached;  that  the 
officers  of  the  state  thought  it  for  its  interest  that  it  should 
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intervene  in  the  suit,  demand  contradictorily,  and  make  the  EAgT«Rw  Dis. 
plaintiff  surrender  the  debtor  and  property.     It  called  on  f— 
the  plaintiff  to  declare  his  reasons  for  insisting  on  the  deten-  ^^^ 

tion  of  both.     The  District  Court  has  sustained  the  claim  of     c^^^^^- 
the  state,  and  deprived  the  plaintiff  of  the  security  he  was 
in  possession. 

We  are  not  ready  to  say  that  the  decision  of  the  court  is 
not  a  judgment  in  a  civil  suit;  the  plaintiff  contends  it  is, 
and  must  have  the  right  of  testing  his  pretentions  contradic- 
torily with  the  party  who  has  obtained  a  judgment 
disregarding  them. 

Let  the  mandamus  issue  as  prayed  for. 


TESTAMENTARY  EXECUTOR  OF  LEWIS  vs.  CASENAVE. 

▲PPZAL  FROM  TBS  COURT  OF  PROBATES  FOR  THE  PARISH  OF  VEW-ORLEAES. 

The  Court  of  Probates  has  jurisdiction  over  a  proceeding  instituted  to  compel 
the  defendant  to  comply  witiit  the  terms  of  a  sale,  ordered  by  that  court. 

The  general  repealing  law  of  1828,  applies  only  to  the  Roman  Civil  Law,  and 
the  Spanish  laws  in  force  in  the  country  at  the  time  of  the  passage  of  that 
act,  leaving  the  provisions  of  our  own  legislative  acts  still  in  force. 

An  exception  in  the  repealing  clause  of  that  act,  in  favor  of  a  particular 
chapter  of  the  old  Ciml  Code,  shows  clearly  the  intention  of  the  legislature 
to  repeal  aU  other  parts  of  it. 

The  presumption  created  by  the  2668th  article  of  the  JJmuwML  Code,  regards 
vices  of  body  solely. 
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Emtbbh  Dh.      On  motion  of  testamentary  executor  of  Robert  Lewis,  it 

£§910 f  1834  ■ 

■  was  ordered  that  J.  B.  D.  Casenave,  show  cause  wbjr  a 

9j,  '  distringas  should  not  issue  to  compel  him  to  comply  with  the 
cAixvATc.  conditions  of  the  sale,  made  of  the  slaves  of  said  estate,  on 
the  15th  of  November  last,  at  public  auction,  bj  William 
Flower,  at  which  sale  said  Cazenave  bought  a  negro  man 
named  Archer,  for  the  sum  of  eight  hundred  dollars,  as 
appeared  by  the  process  verbal  of  Flower,  on  file  in 
court. 

The  defendant  in  answer  to  the  rule,  excepted  to  the 
jurisdiction  of  the  Court  of  Probates,  in  the  matter  then  sub- 
mitted to  their  consideration;  and  in  case  the  exception 
should  not  be  sustained,  he  answered,  that  he  could  not 
be  bound  to  comply  with  the  conditions  of  the  adjudication 
made  to  him  of  a  certain  slave  named  Archer,  for  the  follow- 
ing reasons: 

1st,  That  said  slave  was  never  delivered  to  the  respondent, 
and  never,  up  to  that  time,  had  been  in  his  possession. 

2d,  That  the  said  slave  had  runaway  the  day  of  the 
adjudication,  or  the  very  day  after,  and  was  sold  free  from 
all  vices  and  maladies  prescribed  by  law. 

Flomefj  the  auctioneer,  testified,  that  at  the  sale  made  by 
him  of  the  property  belonging  to  this  estate,  on  the  15th  of 
November  last,  J.  B.  D.  Casenave  purchased  the  slave 
Archer,  for  the  sum  of  eight  hundred  dollars;  that  the  said 
slave  was  delivered  to  him,  and  he  took  him  away;  on  the 
Monday  following,  deponent  met  Mr.  Casenave,  who  then 
informed  him  that  he  had  given  the  negro  permission  the 
day  or  two  previous,  to  wit:  on  Saturday  or  Sunday,  to  go 
and  bring  his  clothes,  and  that  he  had  not  returned;  the  sale 
was  made  on  a  credit  of  four  months. 

Flaintifis  offered  in  evidence  the  order  authorising  the  sale, 
which  order  is  dated  the  11th  of 'October,  1832,  and  the 
process  verbal  of  William  Flower,  filed  5th  December,  1832, 
and  the  order  of  the  court  of  the  same  date  with  the  petition, 
admitting  the  same  to  be  filed  and  homologated. 

Busquet,  testified,  that  he  was  in  the  employ  of  Ae 
defendant  in  the  month  of  November  and  December  last, 


ei^BHATB. 
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and  before  that  time,  he  was  there  on  the  15th  November;  Eastiiw  Dm. 

Jaay,  1834. 

that  the  slave  Archer  came  to  Mr.  Casenave,  about  the  15th  ====£ 
November  last;  that  he  absented  himself  the  second  day         ^. 
afterwards,  and  has  not  appeared  there  since;  that  he  was 
not  ilUreated  or  misused  by  Mr.  Casenave. 

The  judge  a  qnoj  considered,  1st,  that  the  court  has  juris- 
diction of  the  question,  the  sale  of  the  slave  Archer,  having 
been  made  by  iis  order  and  under  its  authority. 

2d,  That  from  the  testimony,  it  appears  that  J.  B.  D. 
Ciasenave  was  deprived  of  the  services  of  the  slave  Archer, 
by  the  sind  slave  Archer  running  away  on  the  day  of  the 
sale,  or  on  Ihe  day  after;  that  from  the  advertisement  pro- 
duced, and  under  which  the  said  slave  was  sold,  connected 
with  the  fact  that  Archer  left  Casenave,  as  aforementioned, 
it  may  safely  be  inferred  that  Archer  was  one  of  those  slaves 
who,  in  the  words  of  the  advertisement,  had  ^occasionally 
absented  fhemselves  from  their  late  master;''^  and  that  the  run- 
ning away  of  Arcl^r,  within  three  days  after  the  sale, 
^tablishes  the  presumptibn  that  he  was  in  the  habit  of 
runhing  away. 

The  rule  was  discharged  and  the  adjudication  annulled. 

The  heirs  appealed. 

SKdellj  for  the  heirs  and  appellants. 

1.  The  article  74,  page  358,  of  the  Old  Cb*,  which 
declares  that  the  action  does  not  take  place  in  sales  merely 
on  authority  of  justice,  has  not  been  repealed;  the  repeal 
cannot  be  inferred  from  its  omission  in  the  new  Code. 
Flower  vs.  Griffith^  4  JV.  S.  89.  Pigfiilit  vs.  Ornet^  4  JV. 
&434. 

3.  Article  2508,  has  no  application  to  vices  of  character; 
it  is  evident  from  the  examination  of  the^contezt,  that  it  only 
applies  to  vices  of  body. 

3.  The  judge  erred  in  refusing  a  new  trial  on  the  affidavit 
of  H.  Lewis;  the  affidavit  is  admitted  to  be  sufficient,  had  it' 
been  made  in  time.  The  new  trial  was  refused,  oil  the 
groond  that  it  had  not  been  presented  within  three  days* 
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EAflTBRir  Du.  This  court  has  decided  that  it  may  be  made  at  any  time 

JTvf ,  1834.  '^ 

before  signing  of  the  judgment*     Smith  vs.  Harraihyj  5  JV* 
S.  319. 


LSWU'  Ex'R. 
CA4BHATX. 


Souli^  for  appellees. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  instituted  and  now  carried  on  by 
the  executor  and  heirs  of  Robert  Lewis,  to  compel  the 
defendant  to  comply  with  the  terms  of  sale  of  a  certain 
slave,  sold  by  order  of  the  Court  of  Probates,  as  belonging  to 
the  succession  of  the  testator.  The  sale  was  made  at  auction, 
on  a  credit  of  four  months.  The  slave  was  delivered  to  the 
defendant,  and  two  ^days  after  being  taken  home,  was  per* 
mitled  by  his  new  master  to  go  to  some  place  for  his  clothes; 
he  did  not  return  but  absconded.  An  exception  to  the 
jurisdiction  of  the  court  below,  was  taken  on  the  part  of  the 
defendant,  which  was  overruled.  The  defence  on  the 
merits,  is  an  allegation  of  the  redhibitory  vice  in  the  slave 
of  running  away;  which  was  sustained  by  the  court  of  the 
firat  instance,  and  judgment  rendered  by  the  defendant, 
from  which  the  plaintiff  appealed. 

We  are  of  opinion  that  the  exception  was  properly  set 

aside.     The  object  of  the  proceeding  (originally  in  a  motion 

The  coart  of  ^^^  *  distringas^)  is  to  complete  a  sale  ordered  by  the  Court 

^^MbfiUoa  <^  of  Probates,  which  may  well  be  considered  as  the  tribunal 

!titai^io^pei  nf^ost  competent  to  carry  into  full  effect  its  own  orders.     The 

th6  dsfeodant  to  /*i*i  111  •• 

comply  with  the  correctncss  of  the  judgment  rendered  on  the  ments,  ib  con- 

terms  of  ft  nlei 

ordered  by  that  tcsted  ou  two  principal  grouuds:  1st.  That  the  sale  having 
been  made  by  order  of  a  court,  is  judicial,  and  the  estate 
or  the  representatives  of  Lewis,  are  not  bound  in  warranty, 
&c.  2d.  That  the  record  affords  no  legal  evidence  of  a 
habit  of  running  away  in  the  slave  purchased  by  the 
defendant. 

As  to  the  first  of  these  grounds,  it  is  assumed  in  the  pro- 
position, that  the  article  74,  page  358,  of  the  Old  Cbde, 
has  not  been  repealed,  a  doctrine  supported  by  two  decisions 
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to  be  found  in  6  JV.  S.  pa^es  89  and  434.     These  decisions  E^»J«»«J?»»- 

■«  ^5  Afay,  1834. 

were  made  prior  to  the  general  repealing  law,  approved  on  = 

the  25th  of  March,  1828.     The  clause  of  repeal  is  sweeping  "'^",.^*  "' 
in  its  effects,  tremendously  sweepings  and  an  unwise  or  incon-     ca««katx. 
siderate  interpretation  on  the  part  of  the  courts  of  justice, 

would  have  left  the  community  without  any  civil  laws,  except  Thegen«rai  re- 

'*  •'  '  *      pealing     law    of 

those  contained  in  the  Louisiana  Code  and  Code  of  Practice;  ^\ll^^^S^^ 
an  evil  so  great  as  to  be  irreconcileable  with  the  wisdom  spMiiTim^S 
that  must  be  conceded  to  our  legislatures.  Decisions  in  this  try?luhctinMof 
court  have  limited  its  effects  to  the  Roman  Civil  Law  and  the  that  act,  tearing 

the  proviaiona  of 

Spanish  laws,  in  force  in  the  country  at  the  time  of  the  ^  ©^a  leguia- 

•^  '  •'  tive  acta  atill  in 

repealing  act;  having  the  provisions  of  our  own  legislative  ^*'"®' 
acts  still  in  force,  aocording  to  general  rules  of  abrogation. 
But  an  exception  in  the  repeahng  clause,  in  favor  of  a  parti- 
cular chapter  of  the   old    Civil   Code,   shows  clearly  the 
intention  of  the  legislature  to  repeal  all  other  parts  of  it.  ^^  ^J^  re^'SlJ" 
It  is  not  pretended  that  any  provision,  similar  to  those  found  fi^Ji^r^of  IV2- 
in  the  Old  Code,  is  any  where  retained  in  our  laws  subse-  {l2**"oid'^oit2 
quently  enacted.  Sitriy  the  iaZ' 

The  second  ground  of  defence  against  the  right  of  iSSre  to^rei^ii 
redhibition  claimed  by  the  defendant,  is  that  on  which  the  i*-  **  '^^^ 
decision  of  the  cause  mainly  rests.  The  only  evidence  in 
support  of  the  position  assumed  in  relation  to  the  redhibitory 
vice  or  defect  of  character  in  the  slave  bought,  (by  the  habit 
of  running  away)  is  the  presumption  established  by  law 
arising  from  the  fact  of  his  having  runaway  within  the  three 
days  immediately  after  the  purchase,  &c.  The  article  250 
of  the  Louisiana  Code,  is  relied  on  in  support  of  this  pre- 
sumption. To  understand  this  article,  reference  must  be 
made  to  some  of  the  general  provisions  on  the  subject  of  red- 
hibition. The  vices  or  defects  in  slaves  which  give  rise  to 
redhibitory  actions,  are  divided  into  two  classes:  such  as 
afiect  the  health  of  the  subject  and  such  as  affect  his  charac- 
ter. Vices  ofbody  are  distinguished  into  relative  and  absolute. 
Those  of  body  considered  absolute,  are  three,  leprosy, 
madness  and  epilepsy.  The  vices  of  character  which  give 
rise  to  redhibition,  are  confined  to  the  cases  in  which  it  15 
proved  "  That  the  slave  has  committed  a  capital  offence,  or 

56 
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E^»>iuiDm-  &at  he  is  addicted  to  theft,  or  that  he  is  in  the  habit  of 

MMfff  1834. 

=======  running  away."    It  is  gubsequentlj  provided  in  the  article 

I,,.      '    above  cited,  **  That  the  buyer  who  instituted  the  redhibitory 

cABENATi.     action,  must  prove  that  the  vice  existed  before  the  sale  was 

made  to  him.     If  the  vice  has  made  its  appearance  within 

three  days  immediately  following  the  sale,  it  is  presumed  to 

have  existed  before  the  sale." 

On  the  part  of  the  plaintiffs  it  is  contended,  that  this 
presumption  created  by  law,  regards  solely  vices  of  body; 
and  in  our  opinion,  with  great  force  of  reason.  As  to  one 
of  the  vices  of  character,  it  is  wholly  inapplicable,  viz.  the 
commission  of  a  capital  crime.  Neither  can  a  habit  be 
proven  by  proof  of  a  single  act;  habit  is  the  result  of  many 
repetitions  of  the  same  act.  Effect  may  be  given  to  the 
provision  of  the  Code,  by  limiting  it  to  diseases  or  Vices  of 

tioT^crSSdX  ^^^y?  without  making  the  law  institute  a  forced  and  unrea- 

!!fthf!S!l^f^  sonable  presumption,  and  one  in  some  degree  contrary  to 

S^  of"?SS^  common  sense. 

This  question  was  examined  pretty  much  at  large,  ^f  not 
absolutely  decided)  in  the  opinion  pronounced  in  the  case  of 
Zanico  vs.  Habine^  5  MarL  372.  According  to  the  doctrine 
therein  indicated,  the  conclusion  may  very  fairly  have  been 
drawn,  that  the  court  considered  this  presumption  of  law  as 
solely  applicable  to  vices  of  body.  It  is  true  that  decision 
was  made  under  the  government  of  the  old  Code,  but  the 
new  and  old  Code  are,  touching  this  matter,  similar  in  their 
provisions. 

It  is  believed  that  this  rule  of  evidence  was  borrowed  from 
the  Spanish  law  on  tlie  subject  of  redhibition,  and  although 
these  laws  are  now  repealed,  we  presume  it  cannot  be 
viewed  as  a  judicial  offence,  to  resort  to  them  in  aid  of  inter- 
pretation. We  find  In  the  25th  number,  under  the  head  of 
Redhibitoria^in  the  Curia  Philipica^  provisions  very  similar  to 
those  contained  in  the  article  2508  of  the  Louifsiana  Code\ 
but  from  the  expressions  there  used,  it  is  evident  that  the 
rule  in  relation  to  the  presumption  arising  from  the  appear- 
ance of  the  vice,  within  three  days  immediately  succeeding 
the  sale,  is  intended  to  apply  exclusively  to  vices  of  body. 


■olely. 
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It  may  be  well  to  give  the  author^s  own  words:  "Para  £*"■*"  Dis- 
haber  lugar  la  redbibitoria,  d  quanto  minoris^  ha  de  sev  el  =? 

vicioy  6  defecto  en  que  se  funda  nacido  antes  de  la  venta,  hollahd 
J  no  dispues  de  ella,  sino  es  que  fue  concebido,  j  engen-  whxatoit. 
drado  antes,  j  despues  empez6  a  pa  parecer,  que  ^ntonces 
tambien  ha  lugar  conforme  un  texto,  7  Cepola,  el  qual, 
(alegando  otros)  dice,  que  en  duda  si  es  nacido  el  vlcio 
incontinente,  6  tres  dias  des  pues  de  la  venta,  se  presume 
ser  habido  antes  de  ella,  &c.     Cur.  Phil.  Verbo  Redhihitoria^ 

It  appears  to  us,  that  it  would  be  in  direct  opposition  to 
the  philosophy  of  language,  to  saj  that  a  vice  or  defect 
made  its  appearance  suddenly,  and  by  one  single  act  or 
circumstance,  when  to  constitute  the  vice,  habit  or  a  series 
of  acts,  are  required.  The  defendant  has  failed  to  produce 
legal  proof  in  support  of  his  exception,  as  being  based  on  a 
redhibitory  vice. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  avoided,  reversed  and 
annulled;  and  it  is  further  ordered,  that  the  rule  taken  on 
the  defendant  for  a  distringas^  be  made  absolute,  and  that 
appellee  pay  the  costs  of  this  appeal.  Reserving  to  him  his 
right  to  prosecute  his  redhibitory  action,  if  any  he  has. 


HOLLAND  t?».  WHEATON. 

APPBAI.  FROM  TH«  COURT  OF  PROBATES  OF  THE  PARISH  AKD  CITY  OP  KEW- 

ORLEANS. 

The  applicant  for  the  curatorehip  of  a  deceased  person,  is  not  entitled 
to  the  appointment  on  the  ground  that  they  were  both  members  of  the 
same  lodge  of  Freemasons. 

The  payment  of  the  tomb  of  the  deceased,  makes  tie  person  making  it  a 
creditor  of  the  estate,  not  of  the  deceased,  and  does  not  entitle  him  to  the 
curatonhip. 
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Eastirn  Di(.      John  H.  Holland,  on  the  6th  Julj,  1833,  filed  bis  petition^ 

Jtfiay,  1P34. 

=====  in  which  he  averred,  that  Henry  Johnson  departed  this  life 

HoixAND     ^^  ^j^^  g^  ^^y  of  July,  instant,  within  the  jurisdiction  of  this 

wHKAToir.     court,  and  leaving  property  therein ;  that  as  prochein  ami 

and  creditor  of  said  deceased,  he  was  desirous  of  adnninis- 

tering  on  his  estate,  according  to  law. 

William  H.  Wheaton,  on  the  same  day,  filed  his  petition, 
stating,  that  as  prochein  ami,  creditor,  and  lately  partner  of 
said  deceased,  he  was  desirous  of  administering  on  his  estate 
according  to  law. 

The  order  of  the  court  upon  both  applications,  was  given 
on  the  eighth  of  the  month. 

Wheaton  filed  an  amended  petition,  wherein  he  averred, 
that  Holland  had  no  right  to  said  curatorship,  he  being  no 
creditor  of  the  deceased,  and  that  the  petitioner  being  a 
creditor  and  most  intimately  acquainted  with  the  afifairs  of 
said  deceased,  was  entitled  to  said  curatorship,  in  preference 
to  Holland. 

The  amount  of  the  estate,  according  to  the  inventory,  was 
two  thousand  three  hundred  and  thirty-three  dollars  and 
forty-one  cents. 

It  was  admitted  that  Holland  had  paid  one  hundred  and 
twenty  dollars  for  the  tomb  of  the  deceased. 

Diasard^  testified,  that  he  was  the  secretary  of  a  certain 
association  which  exists  in  this  city,  under  the  denomination 
of  Knights  Templars,  and  under  the  distinctive  appellation 
of  the  Indivisible  Friends,  No.  6;  the  deceased,  Henry 
Johnson,  was  one  of  the  members;  that  John  H.  Holland 
is  a  member,  also;  that  Henry  Johnson  is  indebted  to^thi^ 
association,  in  a  sum  of  about  twelve  dollars. 

Dimond,  testified,  that  while  Johnson  was  sick,  he  twice 
told  Wheaton  to  go  and  speak  with  him,  having  understood 
that  Wheaton  was  displeased  at  the  way.  Johnson  had  made 
his  will;  he  having  observed  to  witness,  that  had  he  been 
present,  he  had  no  doubt  but  that  Johnson  would  have 
selected  him  to  be  his  executor;  Wheaton  declined  both 
times.  Deponent,  a  day  or  two  afterwards,  observed  to 
Johnson  that  Wheaton  was  displeased  at  the  manner  iq 
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which  he  had  made  his  will,  to  which  Johnson  replied,  that  EArrBmii  Dm. 

Wheaion  should  never  heme  any  thing  to  do  with  his  affairs*  = 

Warbeck^  testified,  that  he  had  always  heard  Johnson  speak      hollahd 
in  the  highest  terms  of  Mr.  Holland  as  a  brother  mason,  that     wbxatov. 
he  can  saj  he  viewed  him  in  the  light  of  a  brother.     Depo- 
nent is  convinced  from  all  he  has  heard  from  Johnson,  that 
he   had   not   sufficient   confidence   in   Wheaton   to   have 
appointed  him  his  testamentary  executor. 

That  in  a  conversation  he  had  with  Wheaton,  five  or  six 
days  before  Johnson's  death,  Wheaton  observed  to  deponent, 
that  he  did  not  believe  that  Johnson  owed  a  dollar  in  the 
world. 

Wheaton  established  a  claim,  in  a  sum  due  to  him  by  the 
deceased  previous  to  his  death,  and  amounting  as  follows, 
to  wit:  1st,  a  sum  of  seventy-five  dollars,  due  him  by  the 
deceased,  for  his  share  on  an  acceptance  of  the  late  firm  of 
Wheaton  and  Johnson,  paid  hy  said  Wheaton  since  the 
dissolution  of  the  said  firm,  and  which  sum  was,  by  written 
agreement  between  the  parties  at  the.  time  of  the  dissolution 
of  their  partnership,  to  be  reimbursed  to  Wheaton. 

2d,  A  sum  oC  ninety  dollars  and  sixteen  cents,  for  his  share 
on  another  acceptance  of  the  said  firm,  and  due  to  the  . 
said  Wheaton,  as  above  mentioned ;  these  two  sums  making 
in  all  one  hundred  and  sixty-five  dollars  and  sixteen  cents, 
and  besides  a  sum  of  fifty-three  dollars,  amount  of  a  promis- 
sory note  drawn  by  the  said  Henry  Johnson,  to  the  order  of 
J.  W.  Cpllins,  and  shown  to  have  been  paid  by  said  opponent 
since  the  death  of  said  Johnson. 

The  judge  a  quo^  considered  that  the  11 14th  article  of  the 
Civil  Code,  which  recognizes  the  quality  of  creditor  as 
establishing  a  right  of  preference,  applies  to  the  creditors  of 
the  deceased  previous  to  his  death,  and  not  to  such  persons 
as  might  after  the  death,  become  creditors  of  the  succession. 

Therefore,  the  sum  paid  by  the  first  applicant,  John  H. 
Holland,  to  wit:  the  sum  of  one  hundred  and  twenty  dollars, 
for  the  tomb  of  the  deceased  Johnson,  as  well  as  the  last 
mentioned  sum  of  fifty-three  dollurs,  paid  after  the  death  of 
0aid  Johnson,  by  the  opponent  Wheaton,  are  not  to  be 
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Eastern  Dm.  taken  into  consideration  bj  the  court  in  the  decision  of  this 

I  contest;  as  to  the  sum  of  twelve  dollars  due  by  the  deceased 

HOLI.AHD     ^Q  ^^^  Masonic  association  of  which  he  was  a  member,  the 

wBXAToir.    application  grounded  thereon,  is  not  sufficiently  supported  by 

this  claim,  it  being  an  unliquidated  debt,  and  the  portion 

accruing  thereon  to  the  applicant  personally,  uncertain. 

The  application  of  Wheaton  was  accordingly  sustained. 
Holland  after  an  unsuccessful  attempt  to  obtain  a  new  trial, 
appealed. 

Elliott  and  RoseliiiSj  for  Wheaton,  the  appellee. 

L  There  is  no  benefit  to  be  derived  from  priority  of 
application  in  this  case,  the  order  of  the  court  on  both  appli- 
cations being  delivered  at  the  same  time. 

2.  John  H.  Holland,  as  a  curator  of  the  sitccession  of  Henry 
Johnson,  cannot  be  considered  in  the  light  that  Wheaton  the 
appellee  should  be,  viz.  a  creditor  of  the  deceased.  Art. 
1114,  Civil  Code. 

Wheaton,  is  a  creditor  of  Henry  Johnson,  deceased,  in  th^ 
sum  of  one  hundred  and  sixty-five  dollars  and  sixteen  cents, 
and  must  be  considered  as  having  superior  claims  for  the 
curatorship;  and,  therefore,  the  judgment  should  be  con- 
firmed. 

Preston  and  Cenas^  for  Holland,  the  appellant. 

1.  The  curatorship  should  be  given  to  Holland,  because  be 
applied  first.     1116  Code. 

2.  Because  Wheaton^s  claims  are^^th'ottf  and  to  be  contested^ 
He  ought  not,  therefore,  to  be  appointed  curator. 

3.  The  claim  hunted  up  and  paid  before  due,  of  fifty-three 
dollars,  by  Wheaton,  does  not  entitle  him  to  the  curatorship, 
because  it  is  not  a  credit  against  the  deceased.     1114. 

4.  The  claims  of  Wheaton  on  two  bills  of  exchange,  are 
^fictitiow. 

5.  No  presumption  results  from  possession  of  drafts,  because 
they  must  be  in  possession  of  one  or  other* 


HOLLAND 

V$. 
WHBATOir. 
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6.  He  was  in  possession  of  the  books  and  papers  of  the  ^^■*'L?"' 
partnership. 

7.  Wheaton  told  Warbeck,  Johnson  did  not  owe  a  dollar  in 
the  world.  That  he  did  not  mention  these  pretended  part- 
nership claims  in  his  petition,  affords  a  presumption  he  did 
not  own  them. 

8.  The  buying  up  the  fifty-three  dollar  note,  proves  he  had 
not  the  other  claims. 

9.  Bird  misunderstood  the  conversation  between  Wheaton 
and  Johnson,  for  it  is  entirely  inconsistent  with  the  facts  dis- 
closed by  Wheaton  himself  and  Huntingdon.  So  far  as  it 
proves  any  thing,  it  tends  to  raise  presumption  of  payment 
by  Johnson,  of  his  share,  because  Johnson  was  wishing  to 
find  the  drafts  to  pay,  and  if  Wheaton  had  them,  they  went 
together  to  settle;  because  when  both  debtor  and  creditor 
wish  to  extinguish  the  debt  and  have  the  means,  it  is  soon 
done. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claimed  the  curatorship  of  the  estate  of  H. 
Johnson,  deceased,  and  is  appellant  of  a  judgment,  which 
grants  it  to  his  opponent. 

He  claimed  the  curatorship,  on  the  ground  of  his  having 
paid  for  the  deceased^s  tomb,  and  on  that  of  the  deceased 
and  himself  being  Freemasons  and  members  of  the  same 
encampment  of  Knight  Templars,  to  which  the  deceased  was 
debtor  about  twelve  dollars,  for  certain  arrearages;  lastly, 
on  the  ground  of  his  having  been  the  first  applicant. 

The  appellee  grounded  his  claim  on  his  being  a  creditor 
for  the  amount  of  a  promissory  note  of  the  deceased,  and  one 
half  of  the  amount  of  two  drafts  in  a  partnership,  which 
bad  theretofore  existed  between  the  deceased  and  himself, 
the  whole  amount  having  been  paid  by  the  latter  out  of  his 
own  private  funds. 

The  appellant's  counsel  contended,  that  the  curatorship 
ought  to  be  granted  to  a  creditor  of  the  deceased;  that  the 
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Eajtbrh  Du.  appellee,  having  purchased  the  note  since  the  death  of  the 

=  maker,  became  thereby  a  creditor  of  the  estate,  but  not  of 

BOLLAHD     the  deceased}  and  efforts  have  been  made  to  disprove  the 

wBKAToir.    claim  urged  by  the  appellee^  on  the  amount  of  the  drafts. 

The  pretensions  of  the  appellant,  on  the  score   of  the 

Masonic  tie,  which  is  alleged  to  have  existed  between  him 

and  the  deceased,  are  hardly  deserving  of  a  serious  considera- 

The  appUcut  tiou.    Whether  all  Masons,  or  merely  those  of  the  same 

fbr  the   curator- 

tonhip  of  a  de-  lodeCt  are  indebted  in  any  case,  or  in  what  a  first  dividend 

eeMed  person,  m  o    '  J  ^ 

Sr  the^nJ^nd  ®^  fii^ds,  what  is  the  number  of  those  interested  in   the 
b^th  ^mbe!7^  present  case,  are  matters  which  the  persons  can  have  but  a 
FraemawwM.****' feint  idea  of.     Neither  can  we  know,  whether,  before  a 
division  can  take  place,  justice  may  not  demand  some  deduc- 
tion. 

If  masonry  gives  no  right  io  t^e  appellant,  the  payment  for 

the  tomb,  places  him,  according  to  his  own  argument,  among 

The  pajrment  the  Creditors,  not  of  the  deceased,  but  of  the  estate,  and  even 

for  the  tomb  of  '  ' 

aie.  thi^ei^  ^^'^  *^^^  hypothcsis,  the  appellee  may  stand  on  higher 
ito^rfthe  *e23te^  grounds,  as  subrogated  to  the  rights  of  the  payee  of  the  note^ 
Sd!  Vnd'doM*'^  who  was  a  creditor  of  the  deceased.     We  express  no  opinion 

entitle  him  to  the  1 1  •  1 1_  'j.*  j  ^'ji*  •  ./• 

curstordiip.        ou  this,  as  the  poiut  IS  now  under  consideration,  in  a  case  of 
considerable  amount  in  the  Western  Circuit* 

The  change   in  the  sense  of  the  first  application,  was 
properly  disregarded. 

Upon  the  whole,  we  do  not  think  the  Court  of  Probates 
erred. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  affirmed  with  costs. 
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HURST  vs.  HYDE,  EXECUTOR. 


Eastkrn  Du. 

Jir«y,  1834. 


BURST 
Of. 
▲FPBAl.  FROM  TBI   COURT  OF  PR0BATS8  FOR  THX   PARISH  AKD  CITT    OF  BTDX,  XZ'b.' 

irjBW-ORLEA98. 


The  Court  of  Plnobates  has  no  jurisdiction  in  an  action  a^nst  an  executor 
for  damages  occasioned  by  an  act  of  the  defendant  not  legally  done,  in 
relation  to  the  administration  of  the  succession. 

Persons  interested  in  an  estate,  are  in  equity  bound  to  refund  to  the  yendee 
the  price  really  received  for  property  sold  erroneously,  as  belonging 
to  the  estate,  but  they  are  not  responsible  for  consequential^  damages 
or  loss. 

The  plaintifif  in  this  case  avers  that  he  purchased  of  J. 
H.  P.  Hyde,  testamentary  executor  of  William  W.  McDon- 
ough,  at  New-Orleans,  a  raft  of  ash  timber,  containing  one 
hundred  and  ninety-nine  cords  of  firewood,  sold  as  belonging 
to  the  estate  of  McDonough,  for  which  raft  he  paid  Hyde 
the  stipulated  price;  that  Mr*  McDonough  died,  leaving  a 
will  which  has  been  proved,  by  which  the  said  Hyde  is 
appointed  testamentary  executor.  That  Hyde  has  received 
letters  testamentary;  that  subsequently  to  the  purchase 
aforesaid,  one  William  Zobriska  sued  the  plaintiff  for  the 
said  raft  or  its  value,  alleging  himself  to  be  the  proprietor 
of  the  same.  That  the  plaintiff  cited  in  warranty  the  said 
testamentary  executor  to  defend  the  title  to  said  raft,  who 
did  accordingly  appear  and  plead  to  the  demand  of  Zobriska 
upon  the  issue  thus  joined.  Judgment  was  rendered  by  the 
District  Court  for  the  first  district  in  favor  of  Zobriska, 
according  to  the  prayer  of  his  petition,  with  costs,  against 
the_  plaintiff  in  this  suit;  by  means  whereof  the  plaintiff 
had  been  deprived  of  the  possession  and  property  of  said 
raft,  so  purchased  from  Hyde.  That  the  plaintiff  is  a  dealer 
in  firewood,  and  that  the  said  raft,  cut  and  corded,  was 
justly  worth  to  him,  after  deducting  the  expense  of  cutting 
and  cording  the  same,  the  sum  of  six  hundred  ninety-three 
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^jSTiffl?"*  dollars  and  forty-four  cents,  which  sum,  the  estate  of  McDon- 
s  ougb  is  bound  to  pay  him;  and  being  so  liable,  the  said  testa- 
mentary executor  refuses  to  pay,  though  amicably  demanded. 
■Ti»,  M'm-    That  the  said  estate  is  bound  to  repay  him  the  further  sum 
of  two  hundred  dollars,  being  the  costs  in  the  suit  of  Zobriska 
vs  Hurst^  above  referred  to. 

The  defendant  denied  that  the  estate  of  McDonough  is 
indebted  to  the  plaintiff  in  the  sum  claimed,  or  any  other 
sum.  He  says  that  the  raft  alluded  to  did  not  belong  to  the 
deceased,  of  which  fact  plaintiff  was  aware  at  the  time  of 
his  purchase;  this  respondent  having  sold  the  raft  in  the 
petition  mentioned,  in  good  faith,  believing  the  same  to 
belong  to  the  said  deceased;  but  the  plaintiff  at  the  time  he 
purchased  said  raft,  knew  the  fact  of  its  belonging  to 
another  person,  and  purposely  concealed  it. 

Zobriska  testified,  that  he  was  the  proprietor  of  a  raft  of 
timber,  sold  by  Mr.  Hyde  to  the  plaintiff.  It  produced  two 
hundred  and  twenty-eight  cords  of  wood,  damaged  and  all, 
and  contained  one  hundred  and  thirty-three  tier  or  trees. 
Ash  wood,  at  the  time  he  sold  that  in  question,  was  worth 
from  four  dollars  and  twenty-five  to  four  dollars  and  fiiffy 
cents  per  cord,  wholesale.  One  dollar  and  twelve  cents  per 
cord  is  the  price  generally  paid  for  cutting  and  splitting  ash 
wood.  The  raft  is  the  same  that  he  sued  Mr.  Hurst  for  in 
the  District  Court,  and  recovered ;  as  far  as  deponent  is  con- 
cerned, Mr.  Hurst  has  satisfied  the  judgment  rendered 
against  him. 

Charbonnet,  deputy  sheriff  of  the  parish  of  Jefferson,  tes- 
tified that  he  seized  a  raft  of  timber  in  obedience  to  an 
order  from  the  District  Court  aforesaid,  in  the  suit  of 
Zobriska  vs.  Hurst;  that  at  the  time  deponent  seized  the 
raft  in  question,  a  conversation  took  place  between  Mr. 
Hurst  and  Mr.  Zobriska,  in  which  the  latter  stated  that  the 
raft  belonged  to  him.  Mr.  Hurst  replied  that  he  had  no 
doubt  but  that  it  did,  but  that  he,  Mr.  Hurst,  had  purchased 
the  raft  from  the  estate  of  McDonough,  and  the  receipt  for 
the  same. 

The  judge  a  quo  considered:  I.  That  the  plaintiff  has  sus- 
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tained  his  claim  by  the  evidence  of  this  case,  and  that  introdu-  ^"**J^?"- 


ced  on  the  trial  of  the  case  of  Zobriska  vs.  the  plaintiffs  in  the 
District  Court;  that  this  claim  for  the  raft  sold  to  him  bj  the  m. 
defendant,  and  which,  after  having  paid  for  it,  he  was  obli-  "^"^■*  ■*  ■• 
ged  to  surrender,  is  properlj  stated  in  the  bill  annexed  to  his 
petition,  to  wit:  at  six  hundred  twenty-three  dollars  and 
forty-four  cents.  3.  That  the  costs  proved  to  have  been 
paid  by  the  plaintiff,  in  consequence  of  the  suit  of  Zobriska 
against  him,  amount  to  one  hundred  elghty^three  dollars  and 
sixteen  cents,  which  he  is  also  entitled  to  claim  from  the 
present  defendant,  making  together  a  sum  of  eight  hundred 
and  six  dollars. 

Judgment  was  rendered  accordingly  for  the  sum  of  eight 
kundred  six  dollars  and  sixty  cents. 

The  defendant  appealed. 

•  Mathews,  J«,  delivered  the  opinion  of  the  court« 

Id  this  case  the  plaintiff  claims  damages  from  the  estate 
of  the  deceased  in  consequence  of  the  loss  of  a  raft  of  ash 
logs,  which  was  sold  to  him  by  Hyde,  in  the  capacity  of 
curator,  and  which  was  afterwards  recovered  from  the  pur- 
chaser at  the  suit  of  one  Zobriska,  as  having  the  best  right 
to  the  property.  The  judgment  rendered  against  the  defend- 
ant in  the  court  below,  is  for  the  sum  of  eight  hundred  six 
doHars  and  sixty  cents.     From  this  he  appealed. 

This  is,  in  truth,  a  judgment  against  the  estate  of  the 
testator,  or  the  Court  of  Probates  is  wholly  without  juris- p^I^ie.^**?!!  no 
diction;   and  if    a  plea  to  the  jurisdiction  of  that   court  MtiM^^^^S^inrt 
had  been  made,  it  ought  to  have  been  sustained,  considering  dlmagM"  ^oeca^ 

.11  /•     I  ^    iloned  by  an  act 

the  suit  as  one  for  damages  occasioned   by  an  act  of  the  of  the  defendant 

^  "^  not  legally  done 

defendant  not  legally  done  in  relation  to  the  administration  wrc^aHfn  to  the 

o       -^  adminiatratioa  of 

of  McDonough's  succession.  ^  .ttcce..ion. 

The  persons  interested  in  that  estate,  are  in  equity  bound 
to  refund  to  the  plaintiff  the  price  really  received  for  the 
property  which  appears  to  have  been  erroneously  sold  as    Thepenonain- 

«i.  .1  ••ii/»  tereatea  in  an  ea- 

belongmsT  to  it,  but  are  not   responsible    for    consequen- tate,  are  in  equity 

°     ®  '^  ^  bound  to  roflind 

tial  damages  or  loss.     The  defendant  ought,  perhaps,  to  have  *®  «*»•  ''•"*••  ^^ 
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Eaitbui  Dis.  pleaded  to  the    iarisdiction    of  the    Court    o£  Probates, 

JITatf  1834*       r  J  ' 

=s  although  it  would  certaiDlj  have  heen  an  act  of  extreme 
"^^  honesty,  as  such  a  plea  is  only  supportable  on  the  ground  of 

HTD»,  «x*R.    jjjg  personal  liability, 
ceived  for  pro-      As  the  casc  uow  stauds  before  this  court,  we  are  unable  to 

perty   Krid  erro- 

mooaiy  ••  be-  discover  anv  way  in  which  justice  may  be  done  between  the 

loDg^ng  to  the  ea-  j  j  j  j 

ll^'^<!4^tbi!  parties,  except  by  reversing  the  judgment  of  the  Court  of 
£!milf!ircir7(M«!  Probates,  giving  judgment  against  the  defendant  in  his  capa- 
city of  curator,  to  be  paid  out  of  the  estate  of  the  deceased, 
to  the  amount  of  the  price  actually  received  for  the  wood  in 
question,  and  leaving  to  the  plaintiff  the  right  to  pursue  • 
Hyde  in  his  individual  capacity,  in  any  court  of  ordinary  and 
competent  jurisdiction,  for  the  recovery  of  such  damages 
as  are  only  consequential  on  the  unadvised  act  of  the 
defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  avoided,  reversed  and 
annulled.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  plaintiff  and  appellee  do  recover  from  the  defend- 
ant and  appellant  the  sum  of  three  hundred  and  eighty-two 
dollars,  to  be  paid  by  him  as  executor  out  of  M cDonough^s 
succession,  with  costs  in  the  court  below,  and  those  of  the 
appeal  to  be  borne  by  the  appellee;  reserving  to  him  his 
right  to  pursue  the  defendant  in  his  individual  capacity  to 
recover  damages,  such  as  may  have  been  sustained  by  the 
conduct  of  said  defendant. 

Buchanan^  for  plaintiff  and  appellee, 
Carleton  and  Lockett^  contra* 


OF  THE  STATE  OP  LOUISIANA.  468 


GASaUET  ET  AL.  vs.  DIMTTRY. 


Easterit  Dis. 
Jir«y,  18S4. 


OAfqUXTBT  AL 
APPEAL  FROM  THE  COURT  OP  THE  FIRST  DISTRICT.  DIMITRT. 


Subsequent  mortgagees  can  successfully  make  many  objections  to  the 
extinguishment  of  their  mortgages,  or  the  release  of  them  by  the  sheriff, 
when  a  sale  at  the  instance  of  the  first  mortgagee  leaves  nothing  for  them. 

A  prior  mortgagee  who  requires  the  court  to  order  the  sheriff  to  release  the 
subsequent  mortgages,  cannot  be  heard,  unless  he  has  made  them  parties, 
or  given  them  notice. 

The  plaintiffs  obtained  an  order  of  seizure  against  the 
defendant,  on  a  mortgage.  The  parties  agreed  that  the  pro- 
perty should  be  sold  at  six  and  twelve  months  credit,  and 
the  notes  discounted  at  a  rate  not  exceeding  twelve  per 
cent.  There  were  seveaal  mortgages  posterior  to  that  of 
plaintiffs.  The  property  was  sold,  and  the  sheriff  has  made  a 
return  on  the  execution,  by  which  it  appears  that  the  pro- 
perty did  not  bring  more  than  sufficient,  to  satisfy  the  first 
mortgage.  The  sheriff  is  called  upon  by  rule,  to  release  the 
subsequent  mortgages  in  favor  of  the  purchaser.  The  she- 
riff submits  himself  and  prays  the  direction  of  the  court. 
Among  the  mortgagees  is  that  of  defendant's  wife,  who  has 
obtained  a  judgment  of  separation  of  property. 

The  rule  was  dismissed  and  the  plaintiffs  appealed. 

Schmidty  for  plainti£&  and  appellants. 

1.  The  sheriff  was  bound  to  release  the  subsequent  mort- 
gages*    Code  of  Practice^  art.  708. 

3.  The  subsequent  mortgagee  creditors  can  have  no  inter- 
est in  contesting  the  plaintiffs'  right,  as  it  appears  that,  his 
debt  bears  interest,  at  the  rate  of  ten  per  cent*,  and  it  is  in 
evidence,  that  it  absorbs  the  whole  amount  for  which  the 
property  was  sold* 

Camm,  contra. 
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*^**?ak?"'      Martin,  J.,  delivered  the  opinion  of  the  court. 


oAiQDST  BT  AL  j,^^  plaintlffs  are  appellants  from  the  discharge  of  a  rule 
DiMiTw.  ^JjJ^Ij  ^jjgy  ^^j  obtained  on  the  sheriff  of  the  parish  of  New- 
Orleans,  to  show  cause  why  he  did  not  release  the  subse- 
quent mortgages  on  a  tract  of  land,  sold  on  a  writ  of  seizure 
and  sale,  at  the  instance  of  the  first  mortgage  whose  claime 
had  exhausted  the  net  proceeds  of  the  sale.  Code  of  Prac- 
tice, 708. 

The  sheriff  averred  his  readiness  to  do  whatever]  the 
court  would  direct,  but  thought  himself  entitled  to  the  opin- 
ion of  the  court,  in  the  premises,  under  the  Code  ofPractice^ 
629. 

The  record  shows  that  the  sale  had  been  made  with  the 
consent  of  the  creditor  and  debtor,  at  six  and  twelve  months, 
who  agreed  that  the  purchasers  notes  should  be  discounted 
at  a  rate  not  exceeding  twelve  per  cent,  a  year. 

The  questions  which  this  case  presents,  are  of  very  great 
importance,  and  we  have  to  lament  that  the  parties  thought 
differently,  since  no  counsel  appeared  to  argue  them,  either 
in  the  first  court  or  in  this. 

Many  are  the  objections  which  subsequent  mortgagees  can 

successfully  make  to  the  extinguishment  of  their  mortgages, 

ga«ec«  can  rac-  Or  thc  rcleaso  of  them  by  the  sheriff,  when  a  sale  at  the 

ceMfuliy      make  i»i/» 

many  objections  instauco  of  the  uTst  mortgagee,  leaves  nothing  for  them. 

to  too  eztui^uh-  o    o      *  o 

norLamLortSie      ^^  ^^  prcscut  case  the  subsequeut  mortgagees  may  think 

fcj*11he  *"  dil^riff;  ^^®y  ™*y  resist  this  extinguishment  or  release,  on  the  score 

tht^inStuM  ^  of  the  terms  of  sale  agreed  on  between  the  first  mortgagee 

for  vsmT^lraSiI  and  the  common  debtor,  as  binding  on  these  two  individuals 

alone.    The  sheriff  has  thought  it  his  duty  to  himself,  and  the 

subsequent  mortgagees,  to  refrain  from  acting  till  he  had  the 

counsel  of  the  court 

Our  dvLty  now  is  not  to  say,  whether  he  erred,  but  iriietlier 
the  district  judge  did  so. 

Although  these  mortgagees  are  not  parties  to  the  rate, 
its  being  made  absolute  may  do  them  great  injviry,  Tbey 
may  not  be  bound  by  it,  but  the  sheriff  may  release,  and 
the  recorder  of  mortgages,  on  the  production  of  the  release, 
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may  proceed  to  the  radiation  rf  these  mortgages^  and  the  ^^JJJ^fgJ^' 
radiation  may  occasion  trooble-  and  injary  to  these  mortga-  ■     «»■ 

gees,  and  subsequent  purchasers.  i^. 

The  first  duty  of  a  judge  is  to  hear  a  party,  before  he  ^^''^^  ■*  ^' 

A  prior  BMirt* 

makes  a  decision  to  his  injury.  8*r^  r*~  ^ 

•^      ■'  quirea  the  court 

Applying  this  proposition  to  the  present  case,  we  cannot  JJ/ JlJ^iiJjp'JSJ^ 
say  the  first  judge  erred,  when  he  concluded  that  the  person  JJJJSJ'SSnS'b; 
who  required  him  to  order  the  sheriff  to  release  the  mort-  h^^kil^i^tiiem 

parUei,  or  giTOB 


gages,  could  not  be  heard,  because  he  had  not  made  these  Sotke. 
mortgagees  parties  or  given  them  notice. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  affirmed  with  costs. 


GLEISES  w.  FAURIE  ET  AL. 

APPXAL  FROM  THB  riRST  JVDICIAX.  DISTRICT. 

PRymeBt »  a  peremptory  exception  going  to  extingiush  tiie  aetion,  and  nnut 
be  pleaded. 

The  petition  alleges  that  Charles  Faurie  is  indebted  to 
John  Gleises  in  the  sum  of  five  hundred  and  sixty-one  dollars 
and  seventy-three  cents,  for  the  rent  of  the  premises  lately 
occupied  by  Marignau  &  Faurie,  as  Blacksmiths  and  foan' 
ders,  in  suburb  Marigny,  for  fifteen  months,  which  expired 
on  the  30th  June,  1831,  at  the  rate  of  thirty-six  dollars  and 
sixty-six  cents  per  month,  and  elven  dollars  and  seventy-three 
cents  interest  thereon;  that  by  an  act  passed  before  Louis  T. 
Caire^  notary  public,  Faurie  took  upon  himself  and  promised 
to  pay  all  the  outstanding  debts  due  by  said  firm  of  Marig- 
nau &  Faurie  out  of  such  monies  as  he  might  coUect  due  to 
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^^'"fsa?"*  ^^  ^^^^  firm;  with  which  collections  he  was  charged  by  said 

■'    act  and  bound  to  make.     That  for  the  faithful  performance 

j,g^  of   the   stipulations  set  forth  in  said  act  on  the   part  of 

FAxniM  ET  AL.  gj^j^j    Faurfe,    Alexander    Baron  bound    himself   in  solido 

with  said  Faurie;  that  the  sum  now  claimed  is  a  debt  due 

bj  said  firm,  and  that    said  Faurie  &  Baron  are  bound 

jointly  and  severally  to  pay  the  same. 

Baron  excepted  that  the  petition  exhibited  no  cause  of 
action  against  him.  « 

He  answered,  in  case  the  exception  should  be  overruled 
by  denying  all  matters  and  facts  contained  in  the  petition. 
He  denied  that  he  entered  into  any  contract  with  the  plain- 
tiff, or  into  any  obligation  in  his  favor.  He  contended  that 
the  suretyship  mentioned  in  the  notarial  act  annexed  to  the 
petition,  was  granted  by  him  for  the  exclusive  use  and  bene- 
fit of  Jean  Marignau,  by  whom  he  has  since  been  released 
and  exonerated  from  the  same  by  another  act  executed 
before  the  same  notary,  Louis  T.  Caire,  on  the  24th  of 
August  last. 

Faurie  denied  all  matters  of  fact  set  forth  in  the  petition^and 
he  specially  denied  that  his  late  partnership  with  Jean  Marig- 
nau was  joint  and  several,  or  that  the  same  was  in  any  way 
indebted  to  the  petitioner  in  the  manner  and  form  as  set  forth 
in  his  petition.  He  avered  that  the  petitioner  was  indebted 
to  the  said  late  partnership  in  the  sum  of  twenty  dollars  and 
seventy-five  cents. 

On  the  trial,  the  following  bills  of  exception  was  taken. 
^  The  defendants  offered  in  evidence  a  certain  paper,  passed 
before  Louis  T.  Caire,  between  Faurie,  Marignau  and 
Baron,  purporting  to  be  a  dissolution  of  their  partnership 
and  discharge  of  said  Baron.  To  this  the  plaintiff  objected, 
on  the  ground  that  he  was  no  party  to  said  act,  that  it  was 
not  pleaded,  and  the  same  was  irrelevant  and  Illegal  evi- 
dence in  the  case  of  Gleises  vs.  Faurie, 

The  defendants  then  offered  certain  other  documents. 
The  counsel  for  the  plaintiff  objected  also  to  said  documents, 
on  the  ground  that  they  were  not  embraced  by  the  plead- 
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ings,  and  were  not  legally  admissible  as  evidence  in  this  ^^■^JjP"' 
case.  ======= 


QLSIBKS 
FAURIK  BT  AL. 


The  defendant  had  judgment  and  the  plaintiff  appealed. 

CarleUm  and  Lockett,  for  plaintiff  and  appellant,  contended 
that: 

1.  The  judge  of  the  court  below  erred  in  admitting  evi- 
dence to  show  a  payment,  when  the  same  was  not  pleaded . 

3.  The  evidence  on  record  shows  that  the  plaintiff 
demanded  payment  of  the  debt  sued  for  from  Laurie,  who 
promised  to  pay  it. 

3.  The  judge  of  the  District  Court  erred  in  deciding  that 
the  plaintiff  had  no  right  of  action  against  Baron. 

Z).  Seghers^  contra* 

BuLLARD,  J*,  delivered  the  opinion  of  the  court. 

In  this  case  the  appellant  relies  for  a  reversal  of  the  judg« 
ment  principally  on  a  bill  of  exceptions  to  the  admission  of 
a  document  marked  G.  in  the  record,  of  a  case  of  Maignan 
vs.  Gleises^  to  prove  payment  of  the  debt  sued  on.  The 
defendant's  plea  was  a  general  denial^and  a  small  offset;  and  peremptory 
the  question  is,  whether  evidence  of  payment  may  be  given  SgS«r"**the 

.  .V        J  1     •  1       J     ri  action,  and  most 

Without  bemg  pleaded.  be  pleaded. 

We  are  of  opinion  that  payment  is  a  peremptory  excep*- 
tion,  going  to  extinguish  the  action,  and  which  the  Code  of 
Practice  requires  to  be  pleaded.  It  is  true  that  in  the  action 
of  assumpsit  at  common  law,  it  is  generally  understood  that 
payment  may  be  given  in  evidence  under  the  plea  of  the 
general  issue.  But  the  assumpsit  or  promise  in  that  form  of 
action,  is  a  position  implied  by  law,  from  a  state  of  indebted* 
ness,  and  any  kind  of  evidence  which  goes  to  prove  that  the 
defendant  in  fact  owed  nothing  at  the  time  of  the  Implied 
promise,  is  admissible  under  the  plea  of  non-assumpsit.  But 
our  law  does  not  proceed  on  such  subtleties,  nor  is  it  believed 

58 
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EASTBRir  Du.  that  iach  evidence  woold  be  admissable  nnder  the  plea  of 

Jir«y,  1834.  '^ 

^ass=Bsssa  the  general  issue  in  other  forms  of  action  at  common  law* 
*'^**  Our  Code  of  Practice  has    adopted   the  classification  of 

FAomiB  ET  AL.  exceptions  from  the  Spanish  law  in  force  before  its  promul- 
gation, except  so  far  as  they  had  been  modified  by  statute- 
Febrero  classes  payment  under  the  various  names  of  So/u- 
cioTij  paga^  and  finiquitoy  with  the  exceptions  either  purely 
peremptory  or  partaking  of  the  nature  of  dilatory  and  per- 
emptory, and  after  enumerating  several  of  both  kinds,  he 
adds  ^^y  todo  las  que  acreditan  que  el  demandante  procede  sin 
accion  por  no  competirle  o  no  tenerla  ya  aunque  la  hubiese 
Unido.    3  Febrero  Mvlsim^  p*  323-4. 

We  think  the  court  erred  in  admitting  the  document.  In 
relation  to  the  defendant  Baron,  we  concur  in  opinion  with 
the  first  judge,  that  the  plaintifi*  has  no  action  against  him. 
He  was  surety  for  the  defendant  Faurie,  as  liquidator  of 
the  partnership  of  Maignan  &  Faurie,  that  the  latter  should 
collect  the  monies  due  to  the  partnership,  and  pay  the  out- 
standing debts.  Even  admitting  this  to  be  a  stipulation 
which  the  plaintiff  would  have-  had  a  right  to  accept,  yet  it 
appears  that  before  this  suit  was  instituted,  Baron  had  been 
released  from  all  liability  as  security. 

The  evidence  in  the  record  is  not  such  as  to  enable  us  to 
do  justice  to  the  parties,  without  remanding  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  so  far  as  it  relates  to  the 
defendant  Faurie,  be  annulled  and  reversed,  that  the  case 
be  remanded  for  a  new  trial,  with  directions  to  the  judge  not 
to  admit  in  evidence  the  document  G.  under  the  present 
state  of  the  pleadings,  and  that  the  defendant  Faurie  pay 
the  costs  of  the  appeal. 


OF  THE  STATE  OF  LOUISIANA. 


TOURNE  w.  HIS  CREDITORS. 
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TODRlfE 

vs. 

BIS 
CRKDlTORSw 


The  wife  cannot  oppose  the  homologation  of  the  proceedings  of  her  husband 
as  an  insolvent  debtor,  unless  she  is  authorbed  by  him,  or  by  the  judge  on 
his  refusaL 


The  wife  cannot  vote  in  the  deliberations  of  creditors,  unless  her  rights  have 
been  settled  by  partition  or  a  judgment. 

Tlie  wife  has  no  action  against  the  husband  for  property  of  the  ooranranity 
sold  by  him,  before  the  institution  of  a  suit  for  separation. 

Jacqaes  Tourn^  on  the  14th  May,  1833,  ayerring  his  insol- 
rencj  had  heen  occasioned  hj  discords  in  his  f^unilj,  ceded 
his  property  to  his  creditors. 

His  bilan  showed  his  wife  to  be  a  creditor  by  her  dotal 
rights  for  three  hundred  and  twenty  dollars.  It  attributed 
the  insolvent's  loss  of  two  thousand  dollars  to  his  wife's  pro- 
digality. The  active  debts  amounted  to  seven  thousand 
three  hundred  and  seventy-seven  dollars,  and  the  passive  debts 
to  nine  thousand  three  hundred  and  eighty-four  dollars  and 
seventy-seven  cents. 

At  the  meeting  of  the  creditors  all  appeared  excepting 
one,  who  was  a  creditor  for  four  hundred  and  sixty-six  dol- 
lars. All  but  the  wife  accepted  the  cession,  and  voted  for 
the  insolvent  as  his  own  syndic.  She  declared  herself  his 
creditor  for  the  three  hundred  and  twenty  dollars,  for  her 
dotal  rights,  and  for  four  hundred  dollars  decreed  to  her  aa 
alimony  by  the  Parish  Court.  She  refused  to  accept  the 
cession,  and  to  discharge  the  insolvent.  She  averred  that 
she  was  his  lawful  wife,  and  that  by  a  clause  in  their  marri- 
age contract,  there  was  a  partnership  of  acquets  and  gains 
between  them  pending  their  marriage. 

She  also  alleged,  that  her  husband  had,  on  the  2l8t  day  of 
December,  1832,  after  he  had  been  informed  of  her  inten- 
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EAiTERw  Di».  tion  to  sue  him  in  the  Parish  Court,  for  a  separation  of  bed 
—  and  board,  in  consequence  of  his  bad  treatment  of  her,  sold 
all  his  real  estate  by  public  act  to  Pascal  Mathiew  and  Joseph 
Etienne  ^Tourn6,  his  sons,  with  the  intention  to  deprive  her 
of  her  rights  in  the  property  acquired  during  the  marriage. 
She  alleged  fraud  and  collusion  in  this  sale,  as  to  all  con- 
cerned in  it;  that  the  same  was  simulated  and  made  in  order 
to  ruin  her;  that  the  purchase  money  had  not  been  paid  as 
stipulated. 

She  opposed  the  appointment  of  her  husband  as  syndic, 
for  the  above  mentioned  causes;  and,  also,  because  from  the 
said  acts  of  sale  and  the  bilan,  it  appeared  that  he  had 
attempted  to  defraud  his  creditors,  by  concealing  the  cash 
paid  and  notes  given  for  his  property,  at  the  sale  to  his  said 
sons. 

She  opposed  the  claims  of  several  creditors  of  the  insolvent, 
as  placed  on  the  bilan ;  denied  the  prodigality,  and  alleged 
that  she  was  a  creditor  for  two  thousand  dollars,  the  value  of 
half  the  property  which  he  had  pretended  to  sell  to  his  sons. 
Or  if  the  sales  were  lawful,  she  claimed  half  (the  considerar 
tion  thereof,  as  belonging  to  her.  She  voted  for  another 
person  as  syndic. 

She,  also,  opposed  the  homologation  of  the  proceedings 
before  the  notary,  on  the  grounds  already  stated.  She  pro- 
duced notarial  copies  of  the  sale  and  marriage  contract 
referred  to. 

The  marriage  contract,  dated,  "6  Brumaire^an  6,"  was 
passed  before  the  notary  public  of  the  "  Commune  dCAstafori 
au  Department  de  Lot  et  Garronne^'*  and  there  enregistered. 
It  contained  a  clause  in  the  following  words:  ^'S^associent  les 
Juture  qioux  en  Urns  les  acquets  quHls  feront  pendant  lewr 
manage  desguels  chacun  feira  H  sa  volente*^^ 

The  act  of  sale  stated  that  the  lands  sold  were  burthened 
with  a  general  mortgage  of  Mrs.  Toum6,  resulting  from  the 
marriage  contract,  which  contract  was,  on  the  21st  August, 
1832,  enregistered  in  the  office  of  the  recorder  of  mortgages, 
in  the  city  of  New-Orleans.  The  insolvent  bound  himself  to 
guarantee  to  the  purchasers,  the  title  as  to  this  mortgage. 
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CBSDITORf. 


Theinsolyent  and  several  of  the  creditors,  excepted  to  the  Eastern  Dis* 
vote   and  opposition   of  Mrs.    Toum6,  on   the  following  = 

grounds: 

1.  That  she  had  neither  heen  authorised  hj  her  husband 
or  the  judge. 

3.  That  her  pretended  rights  had  never  been  settled  by  a 
deed  of  partition,  or  bj  a  separation  of  goods. 

3.  That  the  husband  has  sold  none  of  the  conununitj 
property,  since  the  suit  for  a  separation  was  instituted;  and 
as  to  the  sale  previously  made,  the  wife's  only  remedy  was 
against  the  heirs  of  the  insolvent,  after  his  death. 

The  judge  a  quoj  dismissed  the  opposition  and  ordered  the 
proceedings  before  the  notary  to  be  homologated.  Madam 
Tourn4  appealed. 


Ckinon,  for  the  appellant. 


D.  Seghers^  for  the  insolvent. 

1.  In  all  the  deliberations  which  shall  take  place  between 
the  creditors,  the  wife,  in  partnership  of  goods  with  her  hus- 
band, shall  not  be  allowed  to  vote  in  said  deliberations, 
unless  her  rights  should  have  been  previously  settled  by  a 
deed  of  partition,  or  a  judgment  for  a  separation  of  goods. 
Insolvent  Act  o/1817,  sec.  15,/?.  132. 

2.  The  wife  cannot  appear  in  court  without  the  authority 
of  the  husband,  or  of  the  judge.  Louisiana  Codcj  articles 
123  and  126. 

3.  With  regard  to  the  community,  property  sold  by  the 
husband,  previous  to  the  wife's  demand  of  separation  from 
bed  and  board,  she  has  no  right  of  action  against  him  on  that 
score  during  his  lifetime,  but  only  against  the  heirs  after  his 
death,  if  she  should  prove  that  he  has  sold  the  same,  or 
otherwise  disposed  of  it,  to  injure  her. 

4»  Taking,  however,  for  argument's  sake,  that  the  vote  of  the 
appellant  amounted  to  something,  to  what  did  it  amount? 
To  any  fanciful  sum  she  chose  to  allege?  Certainly  not. 
The  sum  declared  in  the  bilan  was  the  only  guide,  as  to  her, 
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Eastbkit  Di9.  for  the  other  creditors,  unless  she  shoald  have  rested  her 

Jf«f ,  1834.  ' 

-  J  claim  on  proper  documents  and  not  on  her  own  fancj.   This, 

too,  was  the  light  in  which  she  viewed  her  own  case,  for  had 
she  out-voted  the  other  creditors,  what  would  have  been  the 
use  for  her  opposition?  Besides,  she  having  filed  the  same, 
the  other  creditors  came  in  bj  way  of  exception,  to  which 
mode  of  proceeding  the  limitation  provided  bj  the  18th 
section  of  the  act  of  1817,  does  by  no  means  appij,  it  being 
intended  only  for  the  opposition. 


Schmidt^  for  the  creditors. 


Martih ,  J.,  delivered  the  opinion  of  the  court« 


The  wife  cannot 
oppoM  the  homo- 
lofKtion  uf  the 
proceedings  of 
her  hnaband  ea  an 
inaolvent  debtor, 
nnlete  liie  it  ui- 
thorised  by  him, 
or  bv  the  Jadge, 
on  hu  reforal. 


The  insolvent's  wife  complains  of  a  decision  which  dift- 
misses  her  opposition  to  the  homologation  of  the  proceedings 
before  the  notary,  on  the  following  grounds: 

1.  The  insolvent  had  been  illegally  appointed  syndic  of 
his  own  creditors,  as  he  had  attempted  to  defraud  them  by 
the  sale  of  his  property,  and  the  concealment  of  the  money 
and  notes  he  had  received  for  it  from  his  sons,  the  vendors. 

3.  Several  individuals  were  illegally  put  on  the  bilan  as 
creditors,  and  voted  as  such. 

3.  She  is  a  creditor  to  so  considerable  an  amount,  that  her 
vote,  if-  it  had  been  received,  would  have  prevented  her 
husband's  appointment  as  syndic. 

Her  opposition  was  resisted,  because, 

1.  She  was  not  authorised  by  her  husband,  or  the  judge* 

2.  Her  claim,  if  she  had  any,  waig  not  ascertained  by  a 
partition  on  a  judgment  of  separation  of  property. 

3.  That  the  husband  had  sold  no  part  of  the  property  of 
the  community,  since  the  institution  of  her  suit  for  a  separa- 
tion of  property,  and  if  he  had,  her  only  remedy  was  against 
his  heirs  after  his  death. 

It  appears  to  us,  the  District  Court  did  not  err. 

The  opponent  could  not  appear  in  a  court  without  being 
authorised  by  her  husband,  or  the  judge,  on  his  refusal. 
Code  of  LauisiancL^  123,  126. 
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The  wife  cannot  rote  in  the  deliberations  of  creditors,  Easterh  Dm. 

Jlltff.  1834 

unless  her  rights  have  been  settled  by  partition  or  a  judgment*  =s 

2  Moreau'B  Digest,  426.      Jlcls  of  1817,  section  15,  page  132.      "''^"' 
The  wife  has  no  action  against  the  husband  on  the  score      "olmm. 
of  property  of  the   community,  sold  by  him  before  the  ▼««•*» '^•d«ii- 

,        ,^  _  ./.  jL  berationsofcred- 

institution   of  a   suit  for  separation.     Code  of  Louisiana,  i'*^  ^'^^'^  *^* 

_  ^_     -„-*«.«.  ./  7  ri^htt  bare  boea 

148,  2373.  ■ettied  by  parti- 

tion or  a  Jttdg- 
meoL 

.  The  wife  haa  no 

It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the  ?^*'5"W"*'*'*' 

^  ^        J       o  7  husband  for  pre- 

judgment of  the  District  Court  be  aflSrmed  with  costs.        .     KliJft^^HSJdT; 

him  before  the 
institution  of  a 
suit  for  separa- 
tion. 


HOLMES  vs.  HOLMES. 

OL  408 

61  1007 

APPEAL  FBOH  THX  PARISH  COVRT  FOR  THB  PARISH  AHD  CITT   OF  NEW-ORLIAirs.        *^'  I^Ml 


Marriage  is  regarded  in  no  other  light  than  a  civil  contract  highly  fayoied. 


The  Lomsiana  Code  does  not  declare  null  a  marriage  not  preceded  ^  ^    120     OM 
license,  and  not  evidenced  by  an  act  signed  by  a  certain  number  of 
witnesses  and  the  parties;  nor  does  it  make  such  an  act  exclusive  evidence 
of  a  marriage.    These  laws  relating  to  forms  and  ceremonies,  are  directory 
to  those  alone  who  are  authorised  to  celebrate  marriages. 

Marriage  may  be  proved  by  any  species  of  evidence  not  prohibited  by  law, 
which  does  not  presuppose  a  higher  species  of  evidence  in  the  power  of 
the  party.  Cohabitation  as  man  and  wife  furnishes  presumptive  evidence 
of  a  preceding  marriage. 

A  bill  of  exceptions  to  the  rejection  of  depositions  which  are  not  before  th« 
Sopreme  Court,  not  specifying  the  grounds  upon  which  they  were  rejected, 
is  too  Tagne  to  be  examined  in  this  court 

This  action  was  broaght  to  recover  one  thousand  dol- 
lars damages  for  an  alleged  breach  of  a  contract  of  passage. 
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Eastsrh  Dm.      The  plaintiff  arered  that  on  the  15th  day  of  November, 

Jir«y,  1834.  '^ 


HOLHB8 


1832,  Eliza  Holmes,  his  wife,  being  then  in  Liverpool,  enga- 
ged passage  to  New-Orleans  on  board  the  ship  Princess, 
HOLMES,  commanded  by  George  \V.  Holmes,  for  herself  and  child. 
She  engaged  a  cabin  passage,  but  agreed  to  sleep  in  a  state 
room  in  the  steerage,  and  find  her  own  bedding,  for  one 
hundred  dollars,  the  state  rooms  in  the  cabin  being  all  taken 
up.  Having  made  this  arrangement,  the  wife  of  the 
plaintiff  conducted  herself  with  perfect  propriety  during  the 
voyage. 

That  Holmes,  without  any  just  cause,  prohibited  her  from 
eating  with  the  cabin  passengers,  and  ordered  her  to  eat 
with  the  servants  in  the  lower  cabin,  and  subsequently 
ordered  her  not  to  come  into  the  cabin  at  all,  but  to  remain 
and  eat  in  the  steerage,  and  to  pass  up  and  down  the  hatch- 
way appropriated  for  the  steerage  passengers.  In  the  course 
of  the  voyage,  he  refused  to  furnish  her  sufScient  nourish- 
ment, or  at  the  necessary  intervals,  for  herself  and  child; 
that  he  refused  her  the  light  necessary  to  take  proper  care 
of  her  child,  or  a  chair  in  her  state  room;  and,  in  the 
course  of  the  voyage,  without  any  cause,  threatened  to  put 
her  in  irons. 

The  defendant  excepted  that  not  being  acquainted  with 
the  plaintiff^  he  had  no  knowledge  of  the  fact  of  his  being 
the  husband  of  Eliza  Holmes;  he  denied  the  same,  and 
required  proof  thereof,  before  he  should  be  required  to  answer 
to  the  plaintiff's  petition  on  the  merits.  He  also  excepted 
that  if  the  plaintiff  be  the  husband  of  Eliza  Holmes,  he 
cannot,  in  his  own  name,  institute  and  prosecute  a  suit  for 
the  matters  and  things  charged  in  his  petition. 

The  judge  a  fuo  considering  the  first  exception  as  going 
to  the  merits,  and  the  second  as  unsustainable  by  the  10th 
article  of  the  Code  of  Practice,  dismissed  them,  and  ordered 
the  defendant  to  answer  on  the  merits. 

He  denied  all  and  singular  the  allegations  in  the  petition 
contained,  excepting  so  far  as  specially  admitted.  He  said 
that  Eliza  Holmes,  with  her  child,  embarked  at  Liverpool  on 
board  of  fhe  ship  Princess,   commanded    by  him,  but  he 
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denies  that  he  has  in  any  manner  violated  the  contract  EAM«»ir^if. 
made  by  him  with  said  Eliza  Holmes;  he  says  that  any  i 

charge  made  in  the   manner  of  accommodating  the  said         ^^ 
Eliza  Holmes  on  board  the  aforesaid  ship  was  called  for  and     bm.hbs« 
justified  by  her    improper    behaviour*       Being  ignorant 
whether  said  Eliza  Holmes  be  married  as  alleged  by  th^ 
plaintiff)  he  requires  strict  proof  of  said  marriage,  which  he 
denies  to  exist* 

Elizabeth  Smithj  testified  that  she  came  passenger  on 
board  the  ship  Princess,  from  Liverpool,  in  November,  1832; 
Mrs*  Holmes  came  passeuger  on  board  said  vessel*  In  the 
first  part  of  the  voyage,  Mrs.  Holmes  eat  in  the  cabin,  with 
her  child,  but  was  afterwards  exchanged  from  the  cabin; 
she  was  ordered  into  the  steerage,  and  was  furnished  with 
the  fragments  left  by  the  cabin  passengers,  for  her  meals* 

J*  C  Woodsj  testified  that  he  was  present  when  Mr* 
Holmes  ofiered  to  pay  the  passage  of  his  wife  from  Liverpool 
to  New-Orleans,  provided  the  captain  would  give  him  a 
receipt  stating  that  h%  had  agreed  that  his  wife  should  come 
out  in  the  cabin;  to  which  the  captain  answered  that  he 
would  state  that  she  had  come  in  the  steerage,  and  would 
deduct  twenty-five  dollars,  which  Mr.  Holmes  refused* 

The  plaintiff  offered  a  witness  to  prove  that  the  plaintiff 
and  Mrs*  Holmes,  who  were  then  in  court,  had  lived  in  New- 
Orleans  a  length  of  time,  and  had  a  family,  and  were  repu« 
ted  husband  and  wife*  The  testimony  was  objected  to, 
as  illegal,  and  after  argument,  rejected.  The  plaintiff 
excepted* 

The  plaintiff  took  another  bill  of  exceptions,  in  the 
following  words:  On  the  trial  of  the  cause,  the  plaintiff 
ofiered  in  evidence  the  depositions  on  file,  taken  by  Gallen 
Preval,  Esq.,  associate  judge  of  the  city  court,  and  his  own 
affidavit  on  file,  marked  A,  they  were  objected  to  as  evi- 
dence, and  after  argument,  rejected  by  the  court;  to  which 
opinion  of  the  court  the  plaintiff  excepted* 

It  was  admitted  that  no  affidavit  was  filed  on  taking  out 
the  commissions,  as  required  by  article  430,  Code  of  Practice; 
nor  was  there  any  consent  by  the  defendant  to  waive  that 
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EUsTKRii  Dm.  formcJity.     That  no  personal  semce  was  made  of  the  iiaie 
III  and  place  of  taking  the  testimony,  either  on  the  party  or 

"  ^g^  his  coansel,  but  was  served  on  the  steward  of  the  diip  of 
Bozdus.  i^ch  the  defendant  was  captain;  and  tbe  retam  does  not 
state  his  age,  nor  that  he  was  a  free  man,  but  states,  how- 
ever, that  the  steward  said  the  captain  was  asleep  on  board. 
That  one  notice  was  served  at  half  past  two  o'clock,  P.  M.^ 
to  take  testimony,  and  another  at  four  o'clock  of  the  same 
afternoon;  that  the  other  notice  was  served  on  one  day  to 
take  testimony,  and  also  on  the  next  daj  at  half  past  eight 
o'clock  in  the  morning. 

The  court  below  rendered  a  judgment  of  non-suit,  from 
which  the  plaintiff  appealed. 

Preston^  for  the  plaintiff  and  appellant,  contended  as 
follows: 

L  The  object  of  an  affidavit  is  to  induce  the  court  to 
grant  the  commission*  If  the  court  grants  it  without  an 
affidavit,  that  does  not  vitiate  the  commission.  The  emu- 
mission  is  the  authority  of  the  court  to  take  testimony  to  be 
read  in  evidence,  in  case  the  witnesses  are  absent.  The 
court  might  refuse  that  authority,  until  satisfied  by  an  afi- 
davit  of  the  necessity  of  granting  it;  but  when  satisfied 
without  an  affidavit,  may  grant  the  authority,  which  is  not  on 
that  account  void.  It  is  apparent  that  the  case  exists  which 
it  would  have  made  appear.  Besides,  it  appears  to  us  that 
article  430  of  the  Code  of  Practice^  was  intended  to  apply 
only  to  the  taking  of  testimony  before  issue  joined,  which 
might  put  a  party  to  some  risk  and  inconvenience  from  want 
of  preparation ;  but  after  issue  joined,  eyery  facility  should 
be  given  to  the  taking  of  testimony. 

2»  The  notice  given  as  to  one  of  the  commissioners,  was 
manifestly  sufficient. 

3.  The  plaintiff  was  present  in  court  wlA  his  wife  profl6> 
cuting  this  suit,  and  yet  the  court  required  proof  HuA  she 
was  his  wife.    This  was  unreasonable. 


HOLMBt. 
VS. 
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4.  The  plaintiff^  Itowever,  offered  to  prove  by  hk  neigh-  C^«vsm  IHm. 
boon,  that  he  had  always  lived  and  cohabited  with  his  wife  ^    ^' 
as  soch;  that  they  were  rearing  a  family  as  legitimate  child- 
ren.   This  was  rejected.     It  has  been  unanimously  aduAt-     BoX'in*- 
ted  by  courts  as  evidence  of  marriage.     Starkie  an  Evidencej 
p.  937,  and  flawing.     The  case  of  Taylor  vs.  ScoU^  3  La, 
RepmiSy  p.  35,  and  the  other  cases  cited  by  the  defendant's 
counsel,  prove  the  same  thing. 

71  Slidelly  for  the  defendant    and    appellee,  made  the 
following  points: 

L  The  Parish  Court  properly  rejected  evidence  of  cohabi- 
tation and  long  living  together,  to  establish  the  fact  of  the 
plaintifiPs  marriage.  If  it  be  not  shown  that  the  marriage 
was  contracted  out  of  this  state,  it  will  be  presumed  to  have 
been  contracted  here.  If  even  it  had  been  shown  to  have 
been  contracted  out  of  the  state,  yet,  if  the  laws  of  the  coun- 
try in  which  the  parties  contracted  is  not  set  forth,  the  court 
must  take  that  of  this  state  as  their  rule.  Campbell  vs.  Mil- 
lerj  3  JV.  S.,  149.  Said  vs.  his  creditors,  5  JV.  5.,  616.  The 
Civil  Code,  art.  107,  directs  the  mode  of  celebrating  a  mar- 
riage. ^  The  marriage  must  be  celebrated  in  the  presence 
of  three  witnesses  of  full  age,  and  an  act  must  be  made  of 
the  celebration,  signed  by  the  person  who  celebrates  the 
marriage,  also  by  the  parties  and  the  witnesses."  It  is  a 
settled  rule  of  evidence,  that  the  best  testimony  must  be  pro- 
duced of  which  the  case  is  susceptible.  The  fact  of  mar- 
riage should  be  proved  by  the  act  or  certificate  contempla- 
ted in  article  107  of  the  Civil  Code,  nor  should  inferior  evi- 
dence be  allowed,  unless  it  were  proved  that  this  act  had 
been  lost  or  destroyed.  The  marriage  license  should  also  be 
produced,  since  without  it,  the  person  celebrating  the  mar- 
riage was  not  aathorised  so  to  do.  ^4rticle  103.  No  mar- 
riage can  be  celebrated  without  the  special  license  of  the 
P^™h  judge,  directed  to  the  priest,  minister,  or  justice  of 
the  peace,  who  is  to  celebrate  it.      In  the  case  of  Taylor  vs. 
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^•"J^^*'  Leoeltf  the  introdudion  of  parol  proof  of  a  marriage,  was 

JMyt  aS3v* 


allowed  on  the  ground  fliat  flie  marriage  was  shown  to  hare 
M.  been  contracted  in  Soath  Carolina,  and  on  proof  of  the  laws 
noLMM  mi  j  customs  of  that  state  in  relation  to  the  proof  of  marriage, 
and  of  the  legal  presumptions  there  adopted  hy  the  principal 
courts  of  justice,  arising  from  cohabitation  in  support  of  the 
enstence  of  marriage,  when  no  evidence  could  be  adduced 
of  its  celebration.  3  La.  Reports^  33.  In  the  case  of  WhUe 
TSo  Hohterij  parol  evidence  of  the  marriage  was  admitted  on 
the  same  ground,  viz:  that  parol  evidence  of  the  fact  or  of 
circumstances  from  which  it  could  be  presumed,  was  allowed 
bj  the  laws  of  North  Carolina,  where  it  took  place*  4  Martin^ 
67L  In  the  case  of  Wyche  vs.  Wychej  10  Martin^  414,  the 
cohabitation  of  the  parties  was  allowed  to  be  proved,  but 
then  the  marriage  was  contracted  out  of  the  state,  and  a 
marriage  contract  was  also  given  in  evidence.  A  distinc- 
tion was  attempted  to  be  made  between  cases  where  the 
marriage  was  the  gist  of  the  action  and  cases  where  it  was 
only  subsidiary  to  it.  It  is  difficult  to  conceive  upon  what 
grounds  the  fkct  of  marriage  in  this  case  can  be  disconnect- 
ed with  the  very  substance  of  the  action;  for  if  the  plaintiflT 
be  not  the  husband  of  Mrs*  Holmes,  who  is  alleged  to  have 
been  maltreated  by  the  defendant,  and  whose  violated  rights 
are  the  ground  of  the  damages  laid  in  the  petition,  he  cer- 
tainly is  at  once  stripped  of  all  authority  to  bring  this  suit. 
It  is  the  fact  of  being  her  husband,  which,  by  the  article  107 
of  the  Code  of  Practice^  invests  him  with  authority  to  bring 
this  suit;  the  marriage  is  substantially  the  source  of  his 
right  to  sue  defendant.  It  has  been  explicitly  directed  in  the 
answer.  It  must  therefore  be  established,  and  that  too,  as 
has  been  shown  by  the  highest  evidence  which  the  case  will 
allow,  that  is  to  say,  by  the  act  or  certificate  of  the  priest 
or  other  person,  who  celebrated  it. 

3.  The  court  cannot  notice  the  objection  or  exception  of 
the  plaintifPs  counsel  with  regard  to  certain  testimony  taken 
under  commission,  if^asmuch  as  the  record  contains  neither 
the  testimony  alluded  to,  nor  the  return  of  the  officer  who 
served  the  notices  on  the  defendant,  nor  indeed  any  thing 
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in  relation  tiiereto  but  the  plaintiff's  exception  to  the  judge^s  ^H*^^^ 
opinion  and  a  note  of  the  clerk  that  the  depositions  have  ' 

been  returned  but  not  filed.      Where  the  court  are  not      «o"*" 

V*. 

supplied  with  the  proper  means  and  data  of  making  up  their      holus. 
opinion,  they  will  dismiss  an  appeal.     Somepeyrac  vs.  Cable^ 
12  MarHn^  431 ;   Wihz  vs.  Dufau^  10  Martin^  21 ;  and  many 
other  similar  cases. 

3.  In  case  of  giving  consent  to  have  the  commissions 
brought  up  and  submitted  to  the  court,  I  make  the  following 
points:  1st.,  That  no  affidavit  was  filed  previous  to  taking 
out  the  commission,  as  required  by  article  430,  of  the  Code  of 
Practice*  2nd.,  That  reasonable  time  was  not  given  on  ser- 
vice of  notice  to  enable  the  party  to  attend,  as  required  by 
article  436  of  the  Chde  of  Practice.  3d.,  That  in  case  of 
one  of  the  examinations  the  notice  was  not  duly  served, 
having  not  been  served  on  the  party  nor  his  advocate,  but  on 
the  steward  of  the  ship,  and  the  return  does  not  state  the 
age  or  freedom  of  the  steward.  Moreover,  the  Code 
directs  that  the  notice  should  be  given  to  the  party  or  his 
advocate,  and  does  not  seem  to  imply  any  other  than  a 
personal  service.     Code  of  Practice^  arts.  199, 430. 

BuLLARB,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  alleges  that  his  wife  and  child  came  as  pas- 
sengers from  Liverpool  to  New-Orleans  in  a  vessel  of  which 
the  defendant  was  master;  that  she  engaged  a  cabin  passage, 
but  agreed  to  sleep  in  a  state-room  in  the  steerage,  the  state- 
rooms in  the  cabin  being  taken  up.  He  claims  damages  for 
a  violation  of  the  contract,  alleging  that  his  wife  was  driven 
out  of  the  cabin,  compelled  to  eat  with  the  servants,  and  in 
other  respects  ill  treated  on  her  passage. 

The  defendant  admits  that  ^^one  Eliza  Holmes,  with  her 
child,"  did  come  out  passengers  in  the  ship,  but  he  alleges 
that  he  did  not  violate  his  contract,  and  that  any  change  in 
her  accommodations  on  board  was  justified  by  her  improper 
behaviour.  He  adds,  that  being  ignorant  whether  daid 
Eliza  be  married  as  is  alleged  by  the  plaintiff,  he  requires 
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^jr*^8M  ""  ^^^  P'^^^  ^^  ^^  marriage,  which  he  demes  to  eidst.    Oa 

-  the  trial,  the  plaintiff  ofiered  witneeeea  to  prove  that  tlie 

"^m"'      plaintiff  and  Mrs.  Holmes,  who  were  then  in  court,  had  lived 

aoLMMB.     jji  New-Orleans  a  length  of  time  and  had  a  family,  and  w«e 

reputed  husband  and  wife.    This  evidence  was  rejected  bj 

tf  the  court,  a  bill  of  exceptions  taken,  and  a  judgment  of 

non-suit  being  rendered,  the  plaintiff  appealed. 

It  is  contended  on  the  part  of  the  appellee,  that  as  the 
Code  re<|uires  marriages  to  be  celebrated  in  the  presence  of 
three  witnesses,  and  an  act  to  be  drawn  up  and  aig^ed 
by  the  parties,  the  witnesses,  and  the  person  performing 
the  ceremony,  parole  evidence  is  inadmissible  to  prove  a 
I  marriage  in  this  state. 

,  gJSSd^a*'  "i  Marriage  is  regarded  by  our  law  in  no  other  light  than  as 
^i'  "^^'S^  civil  contract,  highly  favored,  and  depending  essentially  on 
higuyfkvored.    ^  ^^^^  cousent  of  the  parties  capable  by  law  of  contract- 

i  c^  dSf*^  "^*  ^^  ^^^  ^^^^  ^^^  declare  null  a  marriage  not  prece-  j 
^iuieilSpre*  ^^^  by  a  license,  and  not  evidenced  by  an  act  signed  by  a 
^X  ^' uncertain  number  of  witnesses  and  the  parties;  nor  does  it 
Mt^sip^  \*l  make  such  an  act  exclusive  evidence  of  a  marriage.  These 
witniMMM  and  the  laws  relating  to  forms  and  ceremomes,  here  regarded  as 
■tmake  inch  an  directory  to  those  alone  who  are  authorised  to  celebrate 

act  ezelosiTre  eri- 

d«nee  of  •  »»-  marriages,  are  intended  to  guard  against  hastj  and  mconsi- 
fo7m«'and"*cere-  ^^^atc  marriages  in  defiance  of  parental  authority.  Like 
wt!i5  tS^thSe  ^^  other  contracts,  it  may  be  proved  by  any  species  of  evi- 
^XrMtoc^u  dence  not  prohibited  by  law,  which  does  not  presuppose  a 
*  Mw^!J!r  mv  l^glicr  species  of  evidence  within  the  power  of  the  party; 
bej^redjb^ut^  ^^^  cohabitation  as  man  and  wife,  furnishes  presumptive, 
itS'bj'ufw^whieh  evidence  of  a  preceding  marriage.  It  is  not  to  be  presumed 
poaoahigfenli^-  thoso  who  hold  themscIves  out  in  society  as  man  and  wife, 

dea  of  evidence 

in  the  power  of  who  are  rearing  a  family  of  children  at  their  domestic 

the   party.     Co-  °  •' 

SS*wSMSn1SI?  board,  to  whom  the  father  gives  his  name,  over  whom  he 
SJidenS^of*^!  exercises  a  parent's  authority,  and  administers  a  parent's 
SagT""*  ""'protection  and  support,  are  living  in  open  disregard  of 
public  morals,  and  that  their  common  offipring  are  bastards; 
such  a  family  is  already  in  the  possession  of  a  civil  condition 
or  stahuj  not  to  be  questioned  lightly  and  collaterally*  lo 
the  present  case,  the  defendant,  when  he  received  on  board 
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im  ship  Mn.  Holmes  and  child,  must  have  presumed  that  Eastuw  Dis. 

Jtfav  1834 

she  was  a  married  woman  or  a  widow.      When  he  after- 
wards  treated  with  the  plaintiff  about  the  price  of  their      holbces 
passage,  he  dealt  with  him  as  the  husband  and  fiither;  no     holms. 
question  was  then  made  of  his  authority. 

If  a  different  rule  of  evidence  prevails  in  France,  it  is 
because  the  Code  as  well  as  previous  ordinances  provided 
for  public  registries  of  marriages,  births  and  deaths,  under 
the  care  of  special  officers,  called  ^  offiden  de  PEtat  dviU^ 
Extracts  from  these  registers  are  declared  to  be  full  evi- 
dence until  proved  to  be  forged;  and  second,  anj  evidence 
is  inadmissible  without  first  proving  that  no  such  register 
was  kept,  or  that  it  has  been  lost  or  destroyed.  Merlin^s 
Repertoire*  Verba  Etai  Civil*  Our  law  has  not  enacted  such 
a  registry  of  marriages.  We  think  the  court  erred  in 
rejecting  the  evidence  offered. 

The  second  bill  of  exceptions  is  too  vague  to  enable  us  to  ez^tou  toS^ 
decide  whether  the  depositions  ought  to  have  been  admitted.  liuio^^u^h^S^ 
It  does  not  appear  on  what  ground  tiiey  were  rejected  by  soDreme^  c<mrt! 
the  court,  nor  are  the  depositions  themselves  befor  us.  lof  8u»  pSatd» 

wen  rejected,  ia 
too  rfue  to  bo 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  coart 
judgment  of  the  Parish  Court  be  avoided,  reversed  and 
annulled,  and  that  the  cause  be  reinstated  and  remanded 
for  trial,  with  directions  to  the  judge  not  to  reject  the  evi- 
dence offered  to  show  the  cohabitation  of  the  plaintiff  vnth 
Mrs.  Holmes  as  man  and  wife,  and  that  the  defendant  and 
appellee  pay  the  costs  of  appeal. 
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Eastirit  Di9« 
JTfly,  1834. 

===  HOOKE  w.  HOOKE  ET  AL* 


BOOK! 

VS. 

HOOKS  IT   AL. 


APPfiAL  FROli  THE  PABIBH  COURT  FOR  TRS  PARISH  AKD  CJTT  OF  irCW-ORIJUllS^ 


^   01^  In  the  term  amttor  ad  hoc,  the  word  m^otticm  is  understood;  as  the  word 

6L  479j 
47  766|  Zifem  would  be  if  the  term  curator  ad  hoc  were  used* 

Owners  of  undivided  parts  of  an  estate,  have  at  all  times  the  right  of 
requiring  a  partition ;  and  no  exception  exists  with  regard  to  minors. 

Proceedings  in  suits  of  partition  are  now  conducted  according  to  the  rules 
prescribed  by  the  Code  of  Practice  and  the  acts  of  the  legislaturef  since  the 
great  repealing  act  of  1828. 

This  case  came  on  to  be  heard  on  the  second  appeal. 
For  a  statement  of  the  facts  of  the  case  and  the  judgment 
of  the  Supreme  Court,  reversing  that  of  the  Court  of  Pro- 
bates, on  a  plea  to  its  jurisdiction,  remanding  the  cause  for 
further  proceedings,  see  anU^  420. 

After  the  case  was  remanded  it  was  tried  on  its  merits^ 
and  a  judgment  of  the  inferior  court  rendered  in  favor  of 
the  plaintiff,  and  referring  the  parties  to  Felix  Grima,  Esq., 
a  notary  public  in  the  city  of  New-Orleans,  to  continue  the 
proceedings  of  the  partition. 

From  this  judgment  the  curator  ad  hoc  appealed. 

/•  W.  Smilhj  for  the  plaintijOf  and  appellee,  contended  that: 

L  The  terms  curator  ad  hoc  and  curator  ad  litem  are  used 
as  synonymous  in  our  Codes.  By  the  rules  of  etymology, 
they  refer  to  the  same  thing.  But  if  this  view  be  erroneous 
the  term  employed  in  this  action,  to  wit,  curator  ad  hoc,  is  that 
which  is  found  in  the  Code  of  Practice.  Code  of  Practict^ 
116,  924. 

2.  The  necessity  for  a  family  meeting  is  not  made  appa- 
rent in  the  proceedings  which  have  taken  place  in  this 
action.    The  right  to  a  partition  being  given  by  the  Louisi- 
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ana  Code  in  all  cases,  it  is  not  to  be  impaired  by  a  want  of  ^^■"J'g^^s- 
the  useless  formality  of  a  family  meeting,  to  deliberate  on  - 

that  which  the  law  has  previously  decided.  ^s. 

3.  The  rules  in  relation  to  family  meetings  in  cases  like  ^"^^  "^  ^' • 
the  present,  are  found  only  in  the  Louisiana  Code.  This 
Code  quoad  its  rules  of  proceeding  not  found  in  the  Code^f 
Practice^  was  abrogated  by  the  repealing  act  of  1828.  The 
rules  as  to  family  meetings,  are  rules  of  proceeding  in  the 
fu^tion  for  a  partition;  the  Code  of  Practice  has  no  provision 
applicable  to  the  case,  and  the  Supreme  Court  will  not,  by  a 
latitude  in  construing  legislative  enactments,  increase  the  ^ 

existing  difficulties  in  the  way  of  disposing  of  the  property 
of  minors.  Acts  of  1828,  jt>.  160,  sec.  25.  Code  of  Practice^ 
964.     2.  Martin^  JV.  S.,  79,  Agaisse  et  al.  vs.  Guerdon. 

Hennen^  contra. 

Mabtdt,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  lately  remanded  from  this  court  on  the 
reversal  of  a  judgment  by  which  the  Court  of  Probates  had 
sustained  a  plea  to  its  jurisdiction. 

On  the  return  of  the  case  the  Court  of  Probates  ordered 
the  partition  which  the  plaintiffs  had  prayed  for,  and  the 
defendants  are  now  appellants  from  a  judgment  of  which 
they  complain,  merely  because  the  court  disregarded  the 
two  foUowinging  exceptions: 

1.  The  defendants  being  minors,  ought  to  have  had  a 
curatof  ad  litem  appointed  to  them,  and  the  curator  ad  hoc 
was  improperly  given  to  them. 

2.  No  family  meeting  is  prayed  for,  and  the  court  ought 
not  to  have  proceeded  without  the  opinion  of  a  family 
meeting  on  the  expediencv  of  the  partition. 

It  does  not  appear  that  the  first  judge  erred  in  overruling 
either  of  these  exceptions. 

I.  In  the  terms  curator  ad  hoc^  the  word  negotium  is  under-  curitoi  Id  'S° 
stood,  as  the  word  litem  would  be  if  the  terms  curator  ad  ^c  nmu  understood; 

60 
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East**^'*-  were  used.    These  terms  are  sjnonjmocis,  and  all  so  used  in 


BALDWUr 
V8, 


the  Code  of  Practice^  116,  964. 

II.  Owners  of  andivided  parts  of  an  estate,  have  at  all 
'^etYlsT    times  the  right  of  requiring  a  partition,  and  we  are  not 
u  the  word  utem  acquainted  with  any  exception  to  this  principle  in  regard  to 

would  be    if  the       .  _  ,.  .  .     -  7.  , 

term  atrutor  ad  nuuors.     Froceedmgs  m  a  suit  for  partition  are  now  condnct- 

A«c  were  used.  "  * 

Owners  of  an-  ed  accordiug  to  the  Code  of  Practice,  and  the  Ads  of  the 
uTUtaterhftyeftt  Legislature,  passed  since  the  great  repealing  act  of  1828. 
•f  requiring   a  Neither  the  Code  nor  any  of  these  acts  require  the  intervett- 

pertitioo,  and  no  ^  i. 

JJ'JJJJJJ  ^^  tion  of  a  family  meeting  for  the  partition  of  estates,  in  which 
■**"•  minors  are  interested.     We  do  not  mean  to  say,  because  it 

Proceeding*  in  "^ 

aniuforpartiiioQ,  would  bc  unncccssary  in  the  present  case,  whether  if  a  licita- 

are  now  conduct-  •/  x  7 

ther^itTplSSci?  tion  was  necessary  to  effect  a  partition,  the  sale  could  or 
o/Practte/M^  could  uot  take  place  without  the  call  of  a  family  meeting. 

taeActa  ofUuLe^ 
gistaturtf     since 

iSjSTSi^"      I*  ^8  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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BALDWIN  vs.  THOMPSON  ET  ALS. 

APPEAL  FROM  THE' PARISH  COURT  FOR  THE  PARISH  AND  CITT  OF  NEW-ORLEAKS. 

Where  a  person  pays  a  debt  for  another  which  he  may  be  legally  bound  to  pay, 
or  have  an  interest  in  paying,  he  is  thereby  subrogated  to  all  the  rights  of 
the  creditor  against  the  person  for  whom  he  has  paid. 


So  where  A  stipulates  wilh  B  to  pay  C  a  debt  owing  to  the  latter  by  B^ 
according  to  the  doctrine  of  stipulation  pour  autrui,  A  becomes  CV 
debtor. 


Where  A  stipulates  with  B  to  pay  certain  notes  given  by  the  latter  to  C, 
which  are  secured  by  mortgage,  and  A  fails  to  make  payment :  JkaM,  on 
B's  taking  up  his  own  notes,  he  is  thereby  snbrogated  to  all  C's  right  of 
mortgage  against  the  property  affected,  even  in  the  hands  of  a  third 
possessor. 
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The  B4st  of  subroeatioD  must  be  evidenced   by  an  authentic  document;  Easterit  Dis. 

May,  1834. 

i  e.  the  pa3mient  made  by  the  original  promissor  in  the  notes,  must  be  

ihown  by  a  notarial  act,  to  authorise  an  order  of  seizure  and  sale  thereon. 

This  case  commenced  bj  the  hypothecary  action  against 
the  defendant  Thompson,  as  the  third  possessor  of  two  lots 
of  ground  in  New-Orleans.      The  plaintiff  states  in  his 
petition  for  the  order  of  seizure  and  sale,  that  on  the  9th  of 
November,  1831,  he  sold  to  John  Green  two  certain  lots  of 
ground  in  New-Orleans,  by  a  public  act,  in  which  Green 
stipulated  to  assume  the  reversion  of  a  mortgage  existing  on 
said  lots  in  favor  of  one  Samuel  Kohn,  and  also  assuming  to 
pay,  at  maturity,   two  certain  promissory   notes,  one    of 
one  thousand  and  fifty  dollars,  and  the  other  of  nine  hundred 
sixty-six  dollars  and  sixty-six  cents,  given  by  Baldwin  to.  said 
Kohn,  his  vendor,  and  as  part  of  the  price  of  said  lots. 
When  the  notes  became  due.  Green  failed  to  pay  them,  and 
in  the  mean  time  sold   and  conveyed  the  lots  in  question 
to  William  T.   Thompson,  the  present  defendant.     The 
plaintiff  obtained  an  order  of  seizure   and  sale  of  the  lots 
for  the  payment  of  said  notes,  by  annexing  the  act  of  sale 
to  Green  and  the  two  notes  under  protest  with  the  usual 
affidavit,  and  also  the  act  of  sale  from  Green  to  Thompson, 
who  is  in  possession.     Thompson   obtained  an  injunction 
against  the    order  of   seizure  and  sale  on  the   following 
grounds:  that  by  the  plain  tiff  ^s  own  showing,  it  appears  that 
the  mortgage  on  which  he  attempts  to  exercise  his  hypothe- 
cary action  against  the  property  in  question,  was  given  by 
said  J.  Baldwin  in  favor  of  Samuel  Kohn,  to  secure  the 
payment  of  the  promissory  notes  referred  to,  which  notes 
were  given  by  Joshua  Baldwin  to  Samuel  Kohn,  for  the 
price  of  said  lots,  and  that  said  notes  have  been  paid  by 
said  Baldwin,  and  the  mortgage  given  to  secure  payment 
thereby  extinguished;  and  that  the  act  upon  which  the  order 
of  seizure  and  sale  was  obtained,  does  not  import  a  confession 
of  judgment  to  authorise  the  executory  process,  and  that 
the  enforcement  of  the  order  would  occasion  an  irreparable 
injury. 
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Eaitkrh  Du.      Baldwin  took  a  rule  on  Thompson  to  show  cause  on  the 

3fic|f|  1834< 

-»  15th  of  June,  1833,  why  the  injunction  should  not  be  dis- 
solved. The  rule  was  discharged,  and  the  injunction  made 
perpetual. 

.Baldwin  then  answered  to  the  injunction,  that  his  pro- 
ceedings in  obtaining  the  order  of  seizure  and  sale  as  set 
out  in  that  suit,  were  sufficient  to  maintain  it,  and  made  it 
part  of  his  answer.     The  two  suits  were  consolidated. 

The  certificate  of  the  recorder  of  mortgages  was  produ- 
ced on  the  trial,  showing  that  in  the  acts  of  sale  from  Bald- 
win to  Green,  a  mortgage  was  retained  and  recorded,  and 
also  in  the  act  of  sale  from  Kohn  to  Baldwin,  which  said  act 
was  recited  in  the  above,  and  its  obligations  assumed  by 
Green. 

Upon  this  evidence  the  Parish  judge  decided  that  tiie 
mortgage  of  Baldwin  to  Kohn  was  extinguished  by  the  pay- 
ment of  the  notes  which  had  been  taken  up  by  Baldwin, 
under  protest,  and  that  the  act  of  Green  to  Thompson  does 
not  import  a  confession  of  judgment  in  favor  of  Baldwin, 
&c.,  &c. 

There  was  judgment  for  the  defendant,  Thompson, 
perpetuating  the  mortgage  and  cancelling  the  order  of 
seizure,  &c. 

The  plaintiff  appealed. 

Strambridge,  for  the  plaintiff  and  appellant,  contended 
that: 

1.  By  the  deed  of  sale  Green  engaged  to  pay  the  notes 
due  by  Baldwin,  and  assumed  the  reversion  of  the  mortgage. 
This  is  a  new  agreement,  the  meaning  of  which  is  to  be 
sought  in  the  intention  of  the  parties. 

3.  If  it  be  not  considered  as  a  new  mortgage,  Baldwin 
had  at  least  the  privilege  of  a  vendor,  which  has  been  recor- 
ded in  uniformity  with  the  provisions  of  the  Code,  and  this 
is  full  authority  for  the  suit. 

3.  Although  the  payment  by  Baldwin  undoubtedly  extin- 
guished the  original  debt,  yet  it  affected  no  accessary  or 
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incidental  obligation.     A   surety  who  pays,  extinguishes  Eastebh  Di». 
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the  claim  of  the  original  creditor,  but  he  may  recover  it  from 
the  principal  debtor.  In  this  case,  as  between  Baldwin  and 
Green,  the  latter  was  the  debtor.     Baldwin  was  also  bound     thompsoit 

'  ET  AI.S. 

to  Kohtl,  together  with  Green,  and  for  Green;  but  upon 
payment,  became  subroga/ed  to  Kohn's  rights  agcdnst 
Greene.     Civil  Code,  2167. 

4.  Thompson  bought  subject  to  Baldwin's  claim,  and  all 
he  stipulated  for  was  that  Green  should  pay;  he  relied  on 
Green's  personal  security,  and  there  is  no  reason  that 
when  this  failed,  he  should  take  advantage  of  Baldwin's 
punctuality. 

5.  In  relation  to  the  objections  as  to  the  via  execiUiva^  when 
the  defendant  filed  his  opposition  and  obtained  the  injunc- 
tion, the  proceeding  was  changed  to  the  via  ordinaria^  and 
the  court  will  decree  upon  the  whole  matter. 

Rosdius^  for  the  defendant  and  appellee,  made  the 
following  points: 

1.  The  principal  question  in  this  case  is  whether  the 
mortgage  granted  by  Baldwin  to  secure  the  payment  of  his 
notes  in  favor  of  Kohn,  has  been  extinguished  by  the  pay- 
ment of  those  notes  by  Baldwin.  A  mortgage  is  an  accessa- 
ry obligation,  which  cannot  exist  after  the  extinguishment  of 
the  principal  obligation.  La.  Code^  3374;  Shields  vs.  Brun^ 
dige.    4  La.  Rq).^  326. 

2.  But  it  is  said  that  in  the  sale  from  Baldwin  to  Green, 
the  latter  assumed  to  pay  the  notes  of  the  former,  and  took 
the  reversion  of  the  mortgage.  This,  no  doubt,  created  a 
new  obligation  on  the  part  of  Green  towards  Baldwin, 
which  has  not  been  impaired,  and  which  can  still  be 
enforced. 

3.  It  is  not  denied  that  the  holder  of  the  notes  previous  to 
Baldwin's  taking  them  up,  could  have  enforced  the  mortgage 
against  the  property. 

4.  But  Baldwin  is  not  subrogated  to  the  rights  of  Kohn, 
for  a  person  can  no  more  be  subrogated  to  the  rights  and 
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Eawerk  Dm.  obligations  against  himself,  than  a  person  can  owe  a  debt  to 
■         '       =  himself. 
BALDwiir         g^  ^^  ^ij  gygji^g^  Baldwin  was  not  in  possession  of  a  title 

^^f^^^^  importing  confession  of  judgment,  and  therefore  not  entitled 
to  an  order  of  seizure  and  sale.  The  fact  of  payment  of  the 
notes  b  J  Baldwin  is  matter  in  pais. 

6.  The  holder  of  a  note  secured  by  mortgage,  cannot 
resort  to  the  via  execuHva^  unless  it  has  been  transferred  to 
him  bj  authentic  act. 

Matthews,  J.,  delirered  the  opinion  of  the  court 

In  this  case  the  plaintiff  having  obtained  an  order  of 
seizure  and  sale  of  certain  lots  of  ground  in  the  possession  of 
the  defendant  as  a  third  possesssor;  the  latter  applied  for 
and  obtained  an  injunction  against  the  sunmiarj  proceed- 
ing. The  action  in  its  origin  was  hypothecary  under  the 
new  proceedings  established  by  the  Code  of  Practice*  On  a 
final  hearing  of  the  case,  which  seems  by  the  court  below 
to  have  been  considered  as  compounded  of  two;  the  original 
petition  for  the  order  of  seizure  and  the  application  for  the 
injunction,  judgment  was  rendered  by  which  the  provisional 
injunction  was  made  perpetual,  from  which  the  plaintiff 
appealed. 

The  cause  is  complicated  and  somewhat  abstruse  in  its 
principles.  It  is  shown  by  the  evidence,  that  Baldwin  had 
obtained  the  lots  in  question  by  purchase  from  Samuel 
Kohn,  who  retained  a  mortgage  to  secure  the  payment  of 
the  price,  which  was  to  be  made  by  instalments  as  evidenced 
by  certain  notes  which  the  purchaser  was  bound  to  pay  at 
maturity.  Baldwin  afterwards  sold  to  John  Green,  who 
assumed  in  favor  of  the  seller  the  payment  of  the  notes 
given  by  him  to  Kohn,  and  also  the  reversion  of  the  mort. 
gage  held  by  the  debtor.  Green  sold  to  Thompson  the 
defendant  in  the  case  of  the  order  of  seizure  and  plaintiff 
in  injunction,  and  Green  Sid  not  pay  and  take  up  Baldwin's 
notes  to  Kohn  as  stipulated  in  the  act  of  sale  to  the  former, 
consequently  the  original  promissor  was  obliged  to  pay  them 
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as  they  became  due,  in  order  to  protect  his  credit  by  sup-  ^^"^Jgg^'** 
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porting  a  character  for  good  faith  and  punctuality  in  his 
dealings*    Having  been  thus  compelled  to  pay  some  of  these 
notes,  he  instituted  the  proceeding  as  above  stated  against     Thompson 
the  defendant  as  third  possessor. 

The  grounds  relied  on  to  obtain  the  injunction  and  those 
on  which  the  court  below  made  it  perpetual  are,  1st.  That 
the  mortgage  retained  by  Kohn  the  vendor  to  Baldwin, 
was  extinguished />ro  tonto,  in  consequence  of  the  payment 
of  the  notes,  &c.  by  the  latter,  being  only  an  accessary  to 
the  principal  obligation  to  pay  the  price.  2nd.  That  the 
act  of  sale  from  Green  to  Thompson  imports  no  confession 
of  judgment  in  favor  of  Baldwin.  3d.  That  no  new  mort- 
gage is  created  by  the  act  of  sale  from  Baldwin  to  Green, 
as  by  that  act  Green  only  assumed  the  mortgage  given  by 
his  vendor  to  Kohn,  and  the  payment  of  the  notes  secured 
by  it.  And  that,  although.  Green  is  responsible  to  Baldwin 
under  his  agreement  to  pay  those  notes  which  he  failed  to 
comply  with,  yet  the  latter  has  no  right  to  proceed  by  execu- 
tory process  against  the  property  in  the  possession  of 
Thompson. 

A  considerable  difficulty  arises  in  giving  a  proper  inter- 
pretation of  this  contract,  from  the  vague,  indefinite,  and 
unmeaning  manner  in  which  the  word  reversion  of  Kohn's 
mortgage  is  used  in  the  act  of  sale  from  Baldwin  to  Green. 
If  this  expression  can  be  said  to  mean  any  thing  in  the  way 
in  which  it  is  used,  it  must  mean  that  Baldwin  in  the  event 
of  being  obliged  to  pay  the  notes,  the  payment  of  which  was 
expressly  assumed  by  his  vendee,  then  he,  Baldwin,  should 
be  subrogated  to  all  Kohn's  rights  resulting  from  the  mort- 
gage.   But  this  is  no  more  than    would    have  occurred 
under  express  provisions  of  law,  which  declare  that  when^ .,._ 
one  person  pays  a  debt  for  another,  which  he  may  be  legally  J*JJ,  *,  wWch  hJ 
bound  to  pay,  or  has  an  interest  in  paying,  then  he  who  SSid  to  pa^^or 
pays  ii  subrogated  to  all  the  rights  of  the  creditor  to  whom  ^  ^ay^f  I^'he'^iJ 
he  has  made  payment.    Now  vfib  consider  that  the  debts  e/toantherifhu 
due  to  Kohn,  according  to  the  agreement  between  Green  vaiut  the  penon 

jfor  whcMn  li6  hw 

and  Baldwin,  was  really  the  debt  of  the  former,  although  paid. 
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Eastxrr  Dm.  the  latter  was  also  bound  to  Kohn.    In  pursuance  of  the 

Mtttt  1834. 

'.  doctrine  of  stipulation  pour  autrui^  Green  became  Kohn^s 

^^v^"  debtor  by  means  of  the  act  of  sale  made  hj  Baldwin  to  the 
THOIIF90V  former,  for  he  stipulated  expressly  to  pay  to  Kohn  the  debt 
g^^,^^'^^  which  Baldwin  owed.  This  subrogation  revived  or  rather 
pHycTa'debt^o^  kept  alive  in  the  hands  of  the  person  subrogated,  all  the 
by  ^  l^^L^hfff  rights  of  the  creditor  notwithstanding  the  payment  made  by 
stipmutiom  pour  the  pcrson  subrogatcd.  The  court  below  was  therefore  in 
c'8  debtor.  error  by  considenng  Kohn's  mortgage  as  extinct  by  the 
imtol^lthBto'^y  payment  of  the  notes  made  by  Baldwin;  it  may  be  consi- 
enbytheiatti^to  dcrcd  as  dead  in  relation  to  the  former  but  servives  to  the 
cured  hj  mort-  latter;  who  thereby  has  acquired  a  right  to  all  Kohn^o  liens 
«o««ke  wment,  and  privileges  on  the  property  mortgaged,  if  the  act  by 
fai't]^eb'*^bi^  which  the  subrogation  took  place  appeared  by  an  authentic 
H^ofL^ng^  document,  ».  e.  if  the  payment  made  by  the  original  pro- 
pS^affil^toS't  missor  in  the  notes  was  shown  by  a  notarial  act.  But  the 
r^inip^iH^rf  payment  is  not  shown  by  authentic  evidence*  The  court 
t^^tS^bit  below  was  therefore  correct  in  the  opinion  by  which  the 
^thtntic  Im-  executory  or  summary  process  was  denied  to  the  plaintifil 
nentmadeby^  There  15,  howevcr,  orror  in  the  reasons  given  in  the  support 

wr  in  the  notee  of  that  OpiUlOn. 

miut  be  Bhown  by  a  /• 

•  nocariai  act  to     The  privilege  claimed  in  favor  of  the  seizine:  creditor  as 

anthonze  an  or-  *  "  ^ 

tiMrecm   **"'^  vcudor,  is  no  where  stated  in  the  pleadings  of  the  cause, 
consequently  ought  not  to  be  taken  into  consideration. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  title 
judgment  of  the  District  Court  be  affirmed  with  costs;  reserv- 
ing to  the  plaintiff  his  right  of  action  against  Green,  and 
also  his  ri^t  to  pursue  the  mortgaged  property  in  the  pos- 
session of  the  third  possessor,  on  proof  of  payment  of  the 
notes  in  question  by  authentic  evidence. 
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▲PPJEAI.  mOM  TBI  COURT  OF  TB«  FJRST  JVDICIAIi  DlfTRICT. 

Where  the  vendor  sells  property  at  public  auction  wUhmtt  tUU  to  even  a  small 
part  of  it,  the  vendee  to  whom  the  adjudication  is  made,  cannot  be  required 
to  complete  the  sale  and  accept  security. 

The  purchaser  at  public  auction  may  object  to  the  nullity  of  the  sale  to  his 
vendor  when  it  clearly  appears  that  he  has  sold  the  thing  of  another. 

The  purchaser  need  not  wait  for  eviction  before  he  refuses  to  pay  the  price, 
or  complete  a  sale  which  may  subject  him  to  the  odium  of  a  purchaser  in 

bad  faith. 

f 

The  article  2535  of  the  Lamtiana  CodB,  which  authorises  the  buyer  who  is 
disquieted  or  has  reason  to  fear  eviction,  to  withhold  the  price  until  security 
is  given,  applies  to  a  buyer  in  possession  who  has  accepted  the  sale,  and  not 
to  one  who  discovers  these  defects  before  he  accepts  a  deed  from  the  seller. 

It  is  of  no  avail  that  the  vendor  can  give  a  good  title  to  all  but  a  very  small 
proportion  of  the  property  sold.  The  buyer  must  have  what  he  bought 
vnd.  eoer^  pari  cf  U, 

The  Rail  Road  Company  sue  the  defendant  to  compel  a 
compliance  with  the  adjudication  of  certain  lots  by  them  to 
him,  and  to  recover  the  first  instalment  due  thereon,  being 
one-fifth  of  one  thousand  six  hundred  and  eighty  dollars.  In 
the  month  of  June  1833,  the  plaintifli  caused  a  tract  of  land 
called  the  Dascantel  Plantation  to  be  sold  in  lots  at  public 
auction.  The  defendant  bid  one  thousand  six  liundred  and 
eighty  dollars  for  five  lots  which  were  adjudicated  to  him, 
payable  in  one,  two,  three,  four  and  five  years.  After  the 
lapse  of  a  year  suit  is  brought  for  the  first  instalment,  and  to 
compel  the  defendant  to  give  his  notes  for  the  remainder 
according  to  the  terms  of  sale. 

The  defendant  pleads  a  general  denial  and  admits  he  was 
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^Ar'^iisM  "'  *^®  ^^*  ^^^  highest  hidder  at  the  sale  of  all  but  one  of  said 
lots.    But  refuses  to  comply  for  the  following  reasons  : 

1st,  That  the  compauy  refuse  to  include  in  the  deed  of 
sale,  certain  conditions  mentioned  in  the  prospectus  :  ^^  that 
cars  will  stop  at  the  Dascantel  faubourg  at  all  times  to  put 
down  and  take  in  passengers:"  and  also,  "that  each  person 
who  may  facilitate  the  communication  between  the  city  and 
the  faubourg  Dascantel,  each  person  who  may  purchase  a  Jot 
of  the  company  in  said  faubourg,  improve  and  reside  on  it 
shall  be  entitled  to  pass  on  the  road  in  the  company's  cars 
gratis,  &c*,  provided,  that  this  privilege  shall  not  continue 
beyond  the  year  1840." 

2d.  That  the  company  cannot  give  him  a  good  title  to  said 
lots  of  ground,  and  that  he  will  be  disturbed  in  his  possessioD 
if  he  complies  with  the  conditions  of  sale. 

The  defendant  failed  to  appear  at  the  trial  either  in  person 
or  by  counsel. 

The  plaintifis  ofiered  in  evidence  the  process  verbal  of  the 
auction  sale,  and  the  title  under  which  they  held  the  pro- 
perty. 

The  title  consisted  of  a  conveyance  to  the  Rail  Road  Com- 
pany by  Madame  Dascantel  and  her  children,  in  which  it 
appeared  the  property  was  community  between  the  widow 
Dascantel  and  her  late  husband.  There  are  several  children 
who  all  joined  in  the  conveyance  with  their  mother,  except 
two  or  three  who  were  minors.  These  were  to  ratify  when 
they  came  of  age.  The  wife  had  a  privilege  claim  of  sixteen 
thousand  dollars  on  the  estate  for  her  paraphernal  property 
which  protected  nearly  the  whole  title.  A  guarantee  was 
given  for  the  ratification  by  the  minors. 

The  district  judge  in  deciding  the  case  considered  it  as 
presenting  the  question — *'  whether  a  court  could  or  ought  to 
compel  a  purchaser  at  auction  who  has  not  signed  any  act  of 
sale,  or  given  his  notes,  to  accept  a  defective  title  with  security 
against  the  defect  and  to  complete  the  sale  and  purchase  by 
signing  an  act  and  giving  his  notes,  mortgage,  &c." 

There  was  judgment  for  the  defendant. 

The  plaintiff's  appealed. 
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Carleton  and  Locket,  for  plaintifis 

The  title  of  plaintiff's  is  good,  and  if  there  be  any  defects 
security  is  offered  to  guarantee  its  validity.  7  Mar.  JV.  S. 
93.     7  Mar.  2^2.     Louisiana  Code  23^6— 2601. 

The  district  judge  should  have  ordered  the  defendant  to 
comply  with  the  terms  of  the  adjudication. 

Defendant  in  propria  persona. 

1.  This  is  neither  a  ju'dicial  sale,  nor  a  sale  by  the  Court 
of  Probates.  It  is  merely  an  adjudication  by  an  auctioneer 
employed  by  private  individuals.  The  auctioneer  is  to  be 
considered  in  the  same  light  as  a  broker,  an  agent,  &lc.  &c. 
The  art.  2535  of  the  Louisiana  Code  is, of  course,  not  applica- 
ble, because  the  sale  was  not  complete,  the  law  imperiously 
requiring  an  authentic  act.  See  La.  Code  art.  2585,  2586, 
2588,  2415.     Duranton  vol.  16,  no.  38. 

2.  Even  had  an  authentic  act  been  executed,  the  sale 
could  still  have  been  avoided.  See  art.  2^21  of  the  Louisiana 
Code,  corresponding  to  art.  1599  of  the  JYapoleon  Code.  ^La 
vente  de  la  chose  (fautries  est  nulli.'*^  Merlin  is  conclusive  on 
this  point,  vol.  16, p.  368,  Vierbo  Vente,  vol.  16  of  the  questions 
de  droit,  Brussel  edition.  Duranton  is  of  the  same  opinion,  voL 
10,  no.  437,  j»age456, 457, 458, 459. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  are  appellants  from  a  judgment  which  rejects 
their  pretensions  to  the  price  of  several  lots,  which  they 
caused  to  be  put  up  at  auction  and  which  were  adjudicated 
to  the  defendant.  He  resisted  their  demand  on  the  ground 
that  one  fourteenth  part  of  these  lots  was  the  property  of 
a  minor,  at  the  time  the  plaintiffs  purchased  them,  and  the 
minor's  title  to  an  undivided  fourteenth  never  passed  to 
the  plaintiffs,  is  still  in  him,  and  consequently  the  plaintiffi 
were  unable  to  transfer  it  to  their  vendee,  a  circumstance 
which  must  have  been  in  the  knowledge  of  the  vendors  at  the 
time  of  the  auction,  which  was  not  disclosed  to  the  bidders. 

The  points  of  the  appellants  sissert  that  they  had  a 
good  title,  which  had  passed  to  the  appellee,  and  if  this  be 
not  the  case,  still  they  ought  to  recover,  as  they  havo 
tendered  ample  security  to  the  vendee. 


Eastkrw  Dis. 
Jir«y,  1834. 

PONTCHAH- 
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EAmBmr  Dis. 

nUIlV   RAIL 
ItOAD  CO. 

vs. 
DimtL. 


Where  the  Tto- 
dor  Mils  propert J 
ftt  pablic  anetloa 
amAMt  HU0  to 
•Ten  a  nnall  part 
of  it,  the  Teadee 
to  whom  the  ad- 
jodicattoo  ic  made 
eaanot  be  reoul 
red  to  complete 
the  nlo  and  ac- 
•opt  aecariQr. 


The  record  shows  that  at  the  time  of  the  purchase  of  the 
plantatioD,  (of  which  these  lots  constitute  a  part,)  bj  ttie 
plaintiffs,  and  ever  since,  a  minor  owned  an  undivided  four- 
teenth of  the  land,  and  his  title  has  never  been  legally  divested, 
and  consequently  the  plaintifis  never  had  any  legal  title  to 
this  undivided  fourteenth,  and  therefore  could  not  transmit 
any  to  their  vendee. 

We  have  been  referred  to  the  case,  of  Denis  vs.  ClaguSs 
Syndicj  7  Martin  JV.  S.  93  and  Griswold  vs.  Fulton^  7  Martin 
263  and  Code  af  Louisiana  2586, 2601. 

The  counsel  of  the  appellee  has  urged  that  both  the  cases 
cited  differ  materially  from  the  present,  which  is  that  of  a 
bidder  who  refused  to  comply  with  the  terms  of  the  auction, 
on  the  ground  that  the  vendor^s  are  not  the  owners  of  the 
thing  sold,  whilst  the  others  were  cases  of  vendees  who  had 
gone  into  possession,  and  had  accepted  their  vendors  deeds. 

It  is  true  that  the  first  article  of  the  Code  to  which  we  are 
referred,  provides,  that  the  adjudication  is  the  completion  of 
the  sale,  and  the  purchaser  becomes  thereby  the  owner  of  the 
object  adjudged,  and  the  contract  is  from  that  time  subject 
to  all  the  rules  which  govern  ordinary  contracts. 

We  have  looked  in  vain  in  the  articles  which  follow  up  to  the 
2595th.,  for  any  thing  relating  to  the  point  under  considera- 
tion. Those  which  follow  the  2601st.,  relate  to  sales  under  a 
seizure  or  by  execution. 

The  completion  of  a  sale  cannot  vest  in  the  vendee  a  title 
in  the  thing  sold,  which  was  not  in  the  vendor,  and  the  pro- 
perty of  the  latter  is  all  that  the  former  may  acquire  by  the  sale. 
In  the  present  case  as  to  the  undivided  fourteenth  of  the 
minor,  the  record  shows  the  plaintiffs  never  had  any  title,  they 
Bold  what  was  not  theirs,  the  thing  of  another.  In  such  a  case 
our  Code  says  the  sale  is  null. 

The  vendee  is  not  compelled  to  complete  the  sale  and 
accept  security.  Merlin*s  Questions  de  droits  verbo  venie,  10 
Duranton  457  and  458.  He  may  object  to  the  nullity  of  the 
sale  to  bis  vendor,  when  it  clearly  appears  that  he  has  sold 
the  thing  of  another,  as  his  own,  he  need  not  wait  for  eviction 
or  suit.    The  law  does  not  compel  him  to  complete  a  sale, 
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which  cannot  be  honest  by  cflfect.  and  incur  the  odium  and  Eastxm  Du. 

*'  '  jr«y,  1834. 

all  the  liabilities  of  a  purchaser  in  bad  faith.  -__==_. 

The  article  2535,  which  authorises  the  buyer  who  is  dis-    qj^tior  co.  ' 
quieted  by  the  action  of  mortgage  or  has  just  reason  to      j^ixo 
suspect  that  he  may  be,  to  withhold  the  price  till  security  be       kt  als. 

;  i»xi_»  •i_i_  xj  Th*  porcli«»er 

given,  applies  to  a  buyer  m  possession,  who  has  accepted  a  at  pubuc  auctioa 
deed  from  the  seller  and  cannot  be  extended  to  the  case  of  a  mSTi^  oftheMie 

to    Ua      Tttodor 

buyer  who  discovers  before  he  accepts  a  deed  or  possession  when  it  cieari^ 

^  ^  appean  that  ha 

that  the  seller  sold  the  thine  of  another.  «»"  «>"  **»•  ^^^ 

o  of  another. 

There  is  nothing  in  the  objection  which  the  appellants'  ne^'„Jf"^?SJ 
counsel  has  presented  to  us  in  the  proposition  which  the  part  JJlSlSTtS^w  ttS 
of  the  premises  to  which  they  have  a  good  title  bears  to  the  Ti^e^^whidS^ini^ 
rest.     The   buyer  must  have  what  he  bought  and  every  odmm  or  a  pur- 

.  ,  chaaer     in     bad 

part  of  it.  Aith. 

'^  The  article  2535 

of  the  La.  Code 
which  authoriaea 

It  is,  therefore^  ordered,  adjudged  and  decreed  that  the  21,^^5  or*hM 
judgment  of  District  Court  be  affirmed  with  costs.  l^L  to  JSS- 

hold  the  price  un- 
til security  i«  giT- 
en,  appliea  to  a 
buyer  in  peateM. 
ion  who  haa  ac- 
cepted  the   aale, 

and   not   to  one 

Tm^'f.m  ■  ■         «-  who       diaooTcra 

theae  deftcta  be- 
fore he  accepta  a 
deed  from  the 
aelier. 

It  ia  of  no  avail 
that   the    vendor 

ORLEANS  NAVIGATION  COMPANY  vs,  ALLARD  ET  ALS.        ?!S»  to^aifiSi 

very  amall  pro- 
portion of  the 
?roperty  aold. 
'he  buyer  mnat 
have  what  he 
bottf  ht  and  marf 

MThere   it  is  clear  from   the  testiinotiy  of  the  case  that  a  road  was  not  ^^*  ^"* 
made  in  conformity  to  law;  but  it  had  been  eiamined  and  received  by 
persons  duly  authorized  for  that  purpose;  it  was  held  that  its  original 

structure  could  not  be  enquired  into. 

Tlie  verdict  of  a  jury  on  a  question  of  fact  unless  clearly  contrary  to  evidence 
will  not  be  disturbed. 

In  1830  the  Orleans  Navigation  Company  filed  their 
petition,  in  which  thej  alleged,  ^  That  bj  the  13th  section 
of  the  act  entitled  an  act  for  improving  die  inland  navigation 
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Easterw  Dm.  of  the  territory  of  Orleans,  the  President  and  Directors  of  the 

Jftfy,  1834. 

.  said  Company  were  authorized  lo  lay  out  and  construct 


1^"  - 


ORLEANS  NAvi-  toll*roads  on  each  side  of  the  bayou  St.  John,  such  road  or 

OATION  COUP.  l_  1_        J 

V8,         roads  to  be  constructed  of  shells,  sand,  or  other  hard  mate. 
ALLABDKTALs  ^^j^^  ^^^  ^^  ^  ^^  j^^^  ^f  ^j^^  brcadth  of  twenty  feet,  and 

fit  at  all  seasons  for  the  passage  of  every  kind  of  wheel 
carriages. 

That  Louis  Allard,  residing  in  the  said  parish  and  occu- 
pying a  plantation  with  several  negroes  near  to  the  said 
bayou,  having  proposed  to  the  petitioners  on  or  before  the 
23d  day  of  July,  1819,  to  contract  for  the  construction 
of  such  a  road,  it  was  agreed  by  and  between  the  said  par- 
ties, that  Allard  should  undertake  the  construction  of  a 
road  on  the  north  side  of  the  bayou;  beginning  at  the  point 
where  the  public  road  terminated  to  be  continued  to  lake 
Pontchartrain;  and  to  procure  at  his  expense,  the  necessary 
materials,  and  to  furnish,  in  like  manner,  the  necessary 
hands  therefor.  The  said  road  to  be  made  in  every  respect 
such  as  is  specified  and  required  in  the  said  thirteenth  sec. 
tion  of  the  said  act;  and  the  whole  thereof  to  be  so  completed 
within  the  term  of  three  years,  according  to  the  requisition 
and  provision  of  the  said  section. 

That  Allard  agreed  with  the  plaintifis  that  the  said  road 
should  be  always  by  him,  during  the  existence  of  the  said 
contract,  kept  in  good  order,  condition,  and  repair;  and 
that  he  should  be  answerable  for  all  damages  for  his  failure 
therein,  and  that  in  case  of  his  continued  neglect  so  to  do, 
the  petitioners  should  be  authorized  forthwith  to  take  back 
the  said  road,  in  the  same  manner  as  if  the  term  of  twenty- 
two  years  mentioned  in  the  subsequent  article  of  their  said 
contract  had  expired^. 

That  for  a  considerable  time  during  the  year  1830,  and 
previous  to  the  2d  of  April,  the  said  road  was  not  kept  in 
good  order,  condition,  and  repair,  conformably  to  the  stipu. 
lations  of  Allard. 

They  pray  that  Allard  may  be  ordered  to  deliver  the  said 
road  to  them,  or  to  such  person  as  they  shall  appoint  to 
receive  the  same,  and  to  pay  to  them  one  thousand  dollars 
for^damages. 
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And  forasmuch  as  John  Louis  Rahassa  pretends,  without  ^^JJJ^^fj^"' 
just  cause,  to  have  some  right  to  the  said  road,  and  to  ====== 

demand  money  as  toll  for  the  passage  on  the  said  road,'  and  ^JJ^'oJI'coiipr 
keeps  possession  of  a  house  and  gate  for  the  purpose  of  tolls.  ^^* 

*       ■  °  ^       '^  ALLAIIDBTAL9 

The  petitioners  praj  that  Rahassa  may  he  made  a  party 
defendant;  that  he  may  be  ordered  to  desist  from  demanding 
any  tolls  for  the  use  of  the  road,  and  to  relinquish  to  the 
petitioners  the  gate,  and  whatever  possession  he  has  of  the 
road. 

Allard  pleaded  the  general  denial. 

Rahassa  denies  that  the  plaintifls  have  any  right  to  the 
road  in  their  petition  described.  He  admits  he  is  in  pos- 
session of  the  road  and  alleges  that  he  maintains  the  same 
in  as  good  order  as  when  he  received  it. 

He  alleges  that  intending  to  lease  said  road  from  the 
President  of  the  Lake  Pontchartrain  Road  Company  for  the 
term  of  three  years  from  the  1st  August,  1828,  he  gave  his 
notes  to  Denis  Prieur,  acting  as  president  of  said  company 
for  three  thousand  dollars  for  said  lease. 

He  alleges  that  said  notes  are  void  because  no  such  com- 
pany exists. 

He  alleges  that  believing  such  a  company  existed,  he 
gave  his  notes  aforesaid,  intending  to  subject  himself  to  all 
the  legal  obligations  of  a  lessee  and  expecting  from  said 
company  all  the  legal  obligations  of  lessors;  but  that  after^ 
wards  the  project  of  said  lease  was  drawn  up  at  the  request 
of  Prieur  before  Felix  de  Armas,  Esq.  a  notary  public,  con- 
taining such  onerous  conditions  and  which  were  never  con-* 
templated  by  the  respondent  that  he  was  unwilling  to  sign 
or  take  said  contract. 

He  prays,  on  account  of  his  misunderstanding  with  said 
company  if  it  exists,  and  because  of  no  legal  authority  in  Denis 
Prieur,  president  as  aforesaid,  to  make  said  lease,  that 
Prieur  may  be  made  a  party  to  this  suit  on  behalf  of  said 
company,  that  the  intended  contract  with  them  may  be 
declared  null,  that  notes  given  by  respondent  in  considera- 
tion thereof  may  be  cancelled  and  given  up  to  him  and  in 
default  thereof,  that  Prieur  and  Allard  may  be  condemned 
to  pay  him  the  amount  of  said  notes  with  interest. 
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Eastkkit  Dm.      The  commissioners  appointed  by  the  Governor  of  flie 

■I  State  to  inspect  the  road  made  a  report  from  which  the  fol- 

T^TitVcluV'  lowing  is  an  extract.    "  That  after  a  careful  survey  aikd 

^'-  examination  of  the  said  road,  of  the  bridges  built  thereon, 

^Itff^WP  ET  ALB 

and  of  the  nature  of  the  soil  on  which  the  whole  stands,  we 
are  of  opinion,  ihat  it  is  the  result  of  considerable  work  and 
expence,  and  that  although  it  does  not  appear  that  the  said 
road  is  made  of  shells  or  sand,  except  in  a  few  places  where 
sand  and  shells  are  to  be  seen,  the  undersigned  commission^ 
ers  do  not  hesitate  to  pronounce  that  the  said  road  is  con. 
structed  of  good  and  solid  materials,  and  may  be  equalled 
in  point  of  safety  and  convenience  to  the  best  roads  in  the 
State.  That  the  bridges  are  built  of  the  best  materials  and 
with  great  caution,  and  are  more  than  twenty  feet  in  breadth^ 
the  road  which  extends  and  is  completed  one  league,  is  more 
than  twenty-five  feet  in  width,  and  in  some  places  exceeds 
thirty  feet,  and  that  the  general  construction  of  the  said 
road  renders  it  fit  at  all  seasons  for  the  passage  of  every 
kind  of  wheel  carriages." 

The  case  of  each  defendant  was  tried  separately. 

Rabassa's  case  was  first  tried  and  a  verdict  given  in  his  favor. 

In  Allard's  case,  Freret  testified  ^That  he  has  for 
several  years  past  been  in  the  habit  of  riding  from  the  city 
to  the  lake  by  the  Pontchartrain  Road.  Has  never  known 
said  road  in  a  good  condition  within  eighteen  months  till 
within  a  few  months  past;  he  has  been  two  or  three  times 
obliged  to  turn  back,  not  being  able  to  get  to  the  lake;  he 
has  on  other  occasions  been  obliged  to  hire  a  coach,  being 
afraid  to  drive  his  own  gig,  on  account  of  the  danger  of 
being  upset  and  injuring  his  horse.  Being  asked  what  was 
the  general  state  of  said  road  during  the  time  before  men- 
tioned, he  says,  that  it  generally  is  overflowed  or  in  a  muddy 
state.  On  one  occasion,  witness  and  the  other  passengers  in 
a  coach,  had  to  alight  in  order  to  get  past  a  hole  in  the  road 
where  the  driver  said  several  carriages  had  already  stuck. 
He  is  of  opinion  that  it  was  impossible  to  keep  said  road  in 
good  order  without  raising  it  considerably;  he  has  observed 
several  deep  and  dangerous  holes  in  said  road  which  were 
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attempted  to  be  covered  by  planks  placed  across  and  putting  Eastkbh  Dm. 
in  branches  of  trees;  he  is  of  opinion,  that  horses  were  ■   ■  = 

liable  to  be  injured  by  getting  into  the  holes;  he  thinks  the  ""oAWOT'coip!" 
road  could  not  have  been  properly  repaired  by  such  means;  ^'' 
he  has  seen  carriages  sticking  in  holes  in  said  road.  This 
road  has  been  in  the  same  state  during  the  whole  of  the 
year  1830,  and  he  thinks  that  by  the  attempts  to  repair  it, 
as  above  mentioned,  the  road  was  made  worse  instead  of 
better. 

Watts  testified,  that  he  had  occasion  to  travel  the  Pontchar- 
train  Road  frequently  during  the  months  of  January,  Febru- 
ary, March,  April,  a^d  May,  1830,  and  was  about  twenty 
times  at  the  lake  during  the  course  of  the  two  latter  months; 
he  found  the  road  generally  very  bad;  he  went  on  horse- 
back and  considered  the  road  as  impassable  for  carriages 
during  that  period;  that  is  to  say,  a  carriage  could  not  travel 
it  without  risk  of  breaking  the  harness  or  the  carriage,  or 
getting  the  horses  stuck  fast  in  the  mud.  The  bridges  were 
also  very  bad,  particularly  near  the  lake;  he  considered 
that  he  ran  a  risk  of  breaking  his  horse^s  legs  every  time  he 
went  by  said  road  from  the  bad  condition  of  the  bridges;  he 
recollects  of  going  down  on  one  occasion,  and  at  least  one 
third^of  the  road  from  the  house  of  Mr.  Wells  to  the  lake  was 
covered  with  water  to  a  depth  of  five  or  six  inches.  That 
the  surface  of  the  road  before  mentioned,  is  composed  of  mud, 
he  presumes,  from  the  swamp,  and  from  the  materials  of 
which  it  is  composed,  must  necessarily  become  bad  after  wet 
weather  or  after  being  overflowed. 

Twenty-four  witnesses  were  called  on  the  part  of  the  plain- 
tiffi,  including  Messrs.  Freret  and  Watts,  whose  testimony 
is  given  above,  and  examined  relative  to  the  condition  of 
the  lake  road  in  the  winter  and  spring  of  1830.  They  all 
concurred  substantially  with  the  statements  of  the  two  wit- 
nesses as  above. 

Joseph  Pilie,  a  witness  for  defendant  AUard,  says  he 
knows  lake  road  since  it  was  made  and  examined  it.  In 
his  opinion  the  only  mode  to  render  this  road  practicable 
for  carriages  at  all  seasons  of  the  year,  would  be  to  pave  it 

62 
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Eastern  Dw.  ^th  shells  to  a  depth  of  ahout  eight  inches  throughout  its 
—  whole  extent.     That  if  the  road  was  constructed  of  earth 
<M^*o"coBip!'  liJ^®  *^®  common  roads  of  the  country,  it  would  at  times  by 
^''  the  passa&re  of  carrias^es,  become  in  some  places  impassable 

till  repaired.  The  usual  mode  of  filling  up  holes  in  roads  is 
by  letting  the  ground  dry;  the  mud  is  scooped  out  of  the 
holes,  and  the  hole  then  filled  with  dry  earth  or  other  mate- 
rials* There  are  very  high  tides  in  Lake  Pontchartrain 
two  or  three  times  every  year.  These  sometimes  happen 
.  during  the  month  of  March.  In  these  high  tides  and  in 
high  winds  the  waters  of  the  lake  frequently  cover  part  of 
the  bayou  Road  near  the  bridge.  In  the  opinion  of  witness^ 
the  Pontchartrain  Lake  Road  would,  even  if  raised  eight 
inches  higher  by  shells,  be  in  some  places  covered  with 
water  in  these  high  tides.  In  other  places  of  the  road  this 
elevation  of  soil  would  place  it  above  the  waters  of  the  lake. 
Witness  has  made  a  calculation  of  the  expense  of  covering  a 
road  of  thirty  feet  wide  and  three  miles  in  length  with  shells 
to  a  depth  of  eight  inches;  the  expense  of  this  would  be 
thirty-six  thousand  dollars.  That  during  the  spring  and 
summer  of  1830,  as  he  thinks,  the  roads  in  the  neighborhood 
of  the  city  and  the  streets,  were  from  a  long  continuance  of 
wet  weather,  in  very  bad  condition.  They  remained  in 
this  state  for  a  considerable  time  for  want  of  proper  mate- 
rials to  repair  them,  and  they  were  obliged  in  many  places 
to  place  planks  over  the  holes  in  roads  and  streets.  The 
Pontchartrain  Lake  Road  from  the  toll  gate  to  the  lake, 
could  not  be  kept  in  proper  repair  for  less  than  two  thou- 
sand five  hundred  to  three  thousand  dollars  a  year. 
■  J.  L.  Rabassa,  co-defendant,  after  verdict  in  his  favor, 
was  also  permitted  to  testify  in  behalf  of  Allard.  His  tes- 
timony corroborates  that  of  Mr.  Pilie.  Several  other  wit- 
nesses were  called  by  defendant,  whose  testimony  is  the 
same,  with  slight  variations  of  circumstances  and  manner. 

The  plaintiff  took  a  bill  of  exceptions  to  the  introduction 
of  Rabassa  as  a  witness,  on  the  ground  that  he  was  a  par^ 
to  the  original  suit  and  lessee  of  the  lake  road. 

After  hearing  much  other  testimony  of  a  circumstantial 
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nature,  having  a  remote  bearing  on  the  case,  the  jury  return-  ^|^"*^"' 
ed  a  verdict  for  the  defendant.     From  the  judgment  ren-  = 

dered  on  this  verdict  the  plaintiifi  appealed.  gatjon  co. 

vs. 

▲LLARD  XT  AU 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintifis  claim  the  forfeiture  of  the  lake 
Pontchartrain  road,  which  had  been  made  and  constructed 
by  the  defendant,  AUard,  under  an  agreement  entered  into 
between  him  and  the  company,  in  pursuance  of  rights 
granted  in  the  charter  of  incorporation.  They  pray  a  judg- 
ment ordering  that  he  may  deliver  up  the  road  to  them.. 
Rabassa,  is  also  made  a  defendant  in  the  suit,  and  judgment 
asked,  requiring  him  to  desist  from  claiming  toils,  and  to 
surrender  a  toll-gate  and  house  in  his  possession.  The 
defendants  separated  in  their  answers,  and  the  cause  was 
tried  separately  against  each  by  juries.  The  defendant 
Rabassa  obtained  a  verdict  in  his  favor  on  the  first  trial. 
But  no  verdict  was  returned  in  favor  of  Allard  until  after 
two  or  three  mistrials,  in  consequence  of  juries  not  being 
able  to  agree.  He,  however,  finally  obtained  a  favorable 
verdict.  Judgments  were  rendered  in  favor  of  both 
defendants,  from  which  the  plaintiffs  appealed. 

The  suit  is  founded  on  the  fourth  section  of  the  agreement 
entered  into  between  the  plaintifis  and  Allard,  as  above 
stated.  The  company  having  authority  granted  them  by 
the  thirteenth  section  of  the  act  of  incorporation,  to  make  a 
road  on  each  side  of  the  bayou  St.  John,  and  after  comple- 
ting and  causing  to  be  constructed  and  completed  a  road  of 
a  specified  description  on  either  side  of  the  Bayou,  to  demand 
tolls  according  to  a  tarifi*  established  by  the  law,  contracted 
with  the  defendant  Allard  who  undertook  to  make  and  con- 
struct a  road  on  one  side  for  and  in  consideration  of  a  right 
conferred  on  him  to  receive  the  tolls  for  the  term  of  twenty- 
two  years,  &c.  The  act  which  authorised  the  construction 
of  these  roads,  required  that  they  should  be  made  of  certain 
mateiials  designated,  and  constructed  in  a  particular  manner 
and  form,  which  were  to  be  judged  of  by  their  commission- 
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'  the  Governor.    The  work  after  having  been  completed  bj 

oai-sAirs  NATi-  ^^jg  contractor,  was  submitted  to  the  inspection  of  coimm»- 

GATIOIT  CO.  '  * 

»«•  sioners  duly  appointed,  who  reported  favorably  upon  it 

The  road  was  received,  and  tolls  collected  for  the  benefit  of 
the  undertaker  without  opposition  or  interception,  until  the 
commencement  of  the  present  action. 

It  is  clear  from  the  testimony  of  the  cause,  that  the  road  in 
ctoSJ'^om**  the  ^uestion  never  was  made  in  conformity  with  the  requisitioDs 
2SJ!"S5  fr^  of  the  law.  But  as  it  was  examined  and  received  by  persons 
^f^lj^  to  duly  authorised  for  the  purpose,  we  are  of  opinion  that  its 
bJL   '^examined  Original  structure  is  not  to  be  inquired  into  in  the  present 

and  received   by 
penons  duly  au-  case* 
thoriaed  for  that 

fSSSLiJlri^'  ^^^  main  question  on  which  the  decision  of  this  cause 
jJ5»«g^  ®Jj;3  rests,  arises  out  of  the  section  of  the  contract  upon  which 
*"***'  the  action  seems  to  be  based.     We  shall  leave  out  of  view 

the  private  association  under  the  title  of  the  Pontchartiain 
Road  Company,  in  which  the  plaintifis  appear  to  have  taken 
part,  and  which  was  composed  of  the  defendant  Allard  and 
others,  by  agreement  subsequent  to  his  contract  with  the 
company,  as  having  no  bearing  on  the  decision  of  the  case. 
Nor  is  it  necessary,  according  to  the  opinion  which  we  have 
formed  on  the  merits  of  the  cause,  to  examine  the  bills  of 
exception  found  in  the  record. 

The  forfeiture  of  the  defendant's  rights  acquired  under  the 
contract,  and  consequent  surrender  of  the  road  to  the  plain- 
tiffi,  are  claimed  in  consequence  of  its  having  been  suffered 
to  remain  in  bad  order  and  condition  for  want  of  necessary 
repairs,  which  the  contractor  continued  to  neglect  to  make 
or  cause  to  be  made.  It  is  easy  to  perceive  that  the  ques- 
tion involved  in  this  statement  is  merely  one  of  fact,  to 
which  the  jury  have  the  best  right  to  answer. 

Many  witnesses  were  examined  as  to  the  condition  of  the 
road  at  various  periods;  all  persons  who  had  travelled  on  it 
The  result  of  theur  testimony  seems  to  be,  that  when  the 
weather  was  dry  ihe  road  was  good,  and  that  when  much 
rain  had  fallen  or  the  water  from  the  lake  had  been  blown 
over  it  by  storms,  it  was  bad,  sometimes  impassable*    These 
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fects,  assumed  from  the  testimony,  do  not,  however,  clearly  ^jJ^^fgaS'*' 
establish  the  main  fact,  on  which  alone  the  plaintiffs  have  a  — 

right  to  recover  in  the  present  form  of  action,  since  the  minors. 
undertaker  and  constructor  continued  to  neglect  to  make  the  bauu^tt 
necessary  repairs.  Being  a  question  of  fact,  the  verdict  of  .j,,^^'^^*^  ^ 
the  jury,  as  it  is  not  clearly  contrary  to  evidence,  ought  not  to  JiS^S^^JJ; 
be  disturbed.  The  verdict  and  judgment  in  relation  to  the  £* tlSie^Jl'^ 
defendant  Rabassa,  may  be  considered  in  the  light  of  corol-  °^^  dirturb«d. 
lanes  of  the  main  proposition,  touching  AUard's  rights. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 

Straxohridge^  for  the  plaintifis  and  appellants. 

Dennis  and  Preston^  for  the  defendants  and  appellees. 


MINORS  OF  POULTNEY  w.  BARRETT  ET  AL. 

APPEAL  FROM  THX  COURT  OF  TBS  FIRST  JUDICIAL  DISTRICT. 

The  articles  1034  to  IMO  seem  to  reqaire  the  appointment  of  an  administza* 
tor  in  every  case  where  a  succession  is  accepted  with  benefit  of  inventory. 

Where  heirs  are  of  full  age,  under  every  circumstance,  without  regard  to  the 
maimer  in  which  the  inheritance  is  thrown  on  them,  an  administrator 
should  be  appointed. 

But  a  tutor  duly  appointed,  or  one  on  whom  the  office  devolves  by  operation 
of  law,  represents  the  minors  under  his  charge  in  all  civil  suits  or  acts, 
and  has  the  administration  of  their  estates. 

The  tntor  can,  under  the  authority  of  the  general  administFation  to  collect 
■ad  sue  for  debts,  institute  suit  in  behalf  of  the  minors,  for  the  recovery 
of  a  debt  dne  the^succession* 
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the  heirs  ara  of  full  age  and  others  are  minors,  it  should  be  left  to  the 

rouLTNEY  8       administration  of  the  tutor  of  the  minors  until  partition. 

HIHORS  ^ 

VS. 
BAIUIETT  m— 

XT  AL.  This  is  an  action  of  revendication  for  a  lot  of  ground  in 

the  city  of  New-Orleans*  The  plaintifis,  Matilda  and  Emilj 
Poultney,  minors  over  twelve  years  of  age,  assisted  by  their 
mother  as  natural  tutrix,  and  J.  R.  Grymes  as  under  tutor, 
on  the  11th  of  February,  1833,  instituted  t^  suit  against 
the  defendant  Barrett,  who  is  in  possession,  to  recover  a  lot 
of  ground  situated  on  Canal  street.  They  allege  that  they 
are  the  legitimate  children  of  John  Poultney,  deceased,  and 
Emily  Tauton  his  wife.  That  John  Poultney  died  on  the 
23d  of  October,  1819,  and  was  at  the  time  of  his  death,  the 
proprietor  and  possessor  of  the  lot  of  ground  in  contest. 
Poultney  acquired  this  lot  by  purchase  from  B.  P.  Porter  and 
Felicity  Depeyster,  widow  of  W.  A.  Depeyster,  deceased, 
and  tutor  of  W.  A.  Depeyster,  a  minor,  by  a  notarial  act 
dated  May  5th,  1818.  This  sale  purports  to  have  been 
made  in  virtue  of  an  order  or  decree  of  the  District  Court, 
authorising  the  sale  of  the  joint  property  of  the  late  firm  of 
Porter  &  Depeyster.  Porter  &  Depeyster  acquired  this 
property  by  purchase  from  the  corporation  of  New-Orleans, 
by  public  act  dated  19th  May,  1812,  subject  to  a  rent 
charge  or  interest  at  six  per  cent.,  payable  quarterly,  and 
irredeemable  for  thirty  years,  with  right  of  entry,  and 
forfeiture  in  case  of  non-payment. 

The  plaintiffs  allege  that  Barrett  is  a  possessor  in  bad 
faith,  and  is  responsible  also  for  fruits,  rents  and  profits. 
They  pray  for  a  surrender  of  the  property,  and  for  rents  and 
profits. 

Barrett  denied  the  plaintifi^'s  claim  and  right  to  the  lot, 
and  asserted  himself  to  be  the  true  owner.  He  sets  out  a 
chain  of  title  derived  from  the  corporation  of  New-Orleans, 
avers  that  he  purchased  from  William  Deacon,  whom  he 
calls  in  warranty,  and  pleads  the  prescription  of  ten  years* 

Deacon  answered:  First,  Denied  that  the  plaintiffs  ever 
legally  accepted  the  succession    of  their  ancestor,  John 
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Poultney,  or  were  legally  put  in  possession  of  itf,  and  there-  ^2**183?''' 
fore  cannot  maintain  this  action.  = 

Second,  That  John  Poultney  never  acquired  the  lot  in      minors 
question,  and  that  his  heirs  have  no  title  to  it.  *'' 

Third,  That  said  lot  was  conditionally  sold  hy  the  corpo- 
ration of  New-Orleans  to  Porter  &  Depeyster,  by  notarial  act 
of  the  I9th  M ay,1812.  That  said  condition  was  never  complied 
with,  the  rent  charge  was  not  paid,  and  the  lot  was  forfeited 
to  the  corporation;  and  that  on  the  Slst  of  December,  1822, 
George  Loyd,  who  had  been  put  in  possession  by  the  corpo- 
ration, was  ordered  to  sell  the  lot  by  the  District  Court  to  pay 
the  amount  of  the  rent  due,  which  was  accordingly  sold  to 
this  respondent  for  a  full  and  valuable  consideration,  by 
notarial  act  of  the  18th  of  January,  1823. 

Fourth,  That  by  the  condition  of  the  sale  of  May  19th, 
1812,  the  vendees  of  the  corporation  agreed  if  they  peti- 
tioned for  a  respite  or  cession  of  property,  they  should  for- 
feit all  title  to  said  lot  and  hold  the  same  merely  as  tenants, 
at  will  of  the  corporation ;  and  if  the  title  to  the  lot  was  ever 
assigned  or  sold  to  Poultney  as  the  plaintijflfs  allege,  he  peti- 
tioned for  a  respite  and  failed,  and  his  property,  including 
this  lot,  was  placed  in  the  hands  of  syndics  and  sold  to  respon- 
dent by  order  of  the  District  Court,  as  appears  by  the  deed 
of  sale,  dated  the  18th  of  January,  1823,  whereby  Poultney 
and  his  heirs  forfeited  all  title  to  the  lot  in  question. 

Fifth,  The  respondent  calls  the  corporation  of  New- 
Orleans  in  warranty,  and  if  evicted,  makes  claim  for 
amelioration. 

Barrett^  in  an  amended  answer,  calls  John  Hagan,  from 
whom  he  purchased  half  of  the  lot,  in  warranty.  Hagan 
calls  in  Deacon,  and  joins  Barrett  in  the  defence. 

The  corporation  deny  all  the  allegations  in  plaintiff's 
petition  and  in  the  answer  of  defendants,  and  pray  to  be 
dismissed. 

By  agreement  of  counsel,  this  case  was  to  be  tried  on  the 
question  of  title  only^  between  the  plaintiffs  and  defendant 
Barrett;  the  question  of  the  liability  of  the  parties  called  in 
warranty,  to  be  afterwards  determined. 


496  CASES  IN  THE  SUPREME  COURT 

Eastern  Dm.      The  case  proceeded  before  the  court  in  conformity  to  this 

Mag  1834.  '^  "^ 


poultnkt's 

BUirORS 


XT  AL. 


agreement. 

The  plaintiffs  offered  in  evidence  the  notarial  act,  dated 
**•  the  5th  of  May,  1818,  of  the  sale  of  the  lot  in  question,  by 

B.  p.  Porter,  and  Felicit6  Depeyster,  widow  and  inheritrix 
of  W.  A.  Depeyster,  deceased,  and  as  tutrix  of  W.  A. 
Depeyster,  a  minor  son,  and  B.  Levy,  under  tutor  to  said 
minor,  to  John  Poultney.  These  persons  declare  that  said 
sale  was  made  in  virtue  of  a  decree  of  the  District  Court, 
authorising  the  sale  of  the  joint  property  of  the  late  firm  of 
Porter  &  Depeyster.  It  was  sold  subject  to  the  conditions 
of  the  grant  to  Porter  &  Depeyster,  of  the  19th  of  May, 
1812,  and  subject  also  to  a  certain  lease  for  four  years,  &c. 
The  act  is  signed  by  the  vendor,  witnesses  and  notary,  but 
not  by  Poultney. 

The  city  treasurer  testified  that  the  taxes  were  assessed  on 
this  lot  in  the  name  of  Poultney,  in  1818,  and  paid  by  him. 
In  1819,  it  was  assessed  in  the  name  of  the  succession  of 
of  Poultney.     Its  identity  with  the  one  in  this  suit  was 
admitted. 

Mrs.  Poultney^s  renunciation  of  the  community  between 
her  and  her  late  husband,  made  in  1820,  was  next  ofiered. 
The  record  of  all  the  proceedings  in  the  Probate  Court  relar 
tive  to  the  succession  of  Poultney,  which  commenced  with 
affixing  the  seals  on  the  25th  of  December,  1819,  to  the  final 
acceptance  of  the  succession,  with  the  benefit  of  inventory, 
by  Mrs  Poultney,  for  the  minor  heirs  of  said  John  Poultney, 
deceased,  and  homologation  of  the  inventory  by  the  Probate 
judge,  OB  the  3d  of  April,  1823,  were  then  offered  in  evi- 
dence. Here  the  counsel  for  the  plaintiffi  rested  the 
case. 

The  counsel  for  the  defendants  then  moved  the  court  that 
the  plaintiffs  be  nonrsuited^  as  not  having  made  out  a  prima 
facia  title  to  the  premises  in  question. 

Second,  That  the  defendants  have  the  right  reserved,  in 
case  the  court  refuses  to  entertain  the  motion  to  ofier 
evidence  of  their  title. 

Third,  That  if  insufficient  tide  be  exhibited  by  the  plain- 
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tiffi  to  enable  them  te  recover,  the  defendants  are  not  bound  EASTBuir  Dis. 
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to  go  into  their  evidence;  and  that  thej  have  a  right  to  the 
opinion  of  the  court  on  these  points  without  prejudice  to 
their  rights  on  the  merits,  if  the  decision  be  against  them* 

The  counsel  for  the  plaintiffs  denied  the  existence  of  such 
practice,  and  that  the  defendant  must  put  his  case  before  the 
court,  so  that  judgment  might  be  rendered  for  one  or  the 
other  of  the  parties. 

Second,  The  mode  of  prcceeding  in  suits  in  courts  is  pre- 
scribed in  the  Code  of  Practice^  that  after  the  plaintiff  has  gone 
through  his  evidence,  the  defendant  must  offer  his,  or  aban- 
don his  right  to  offer  any,  if  he  thinks  that  the  plaintiff  has 
failed  to  make  out  his  case.      Code  of  Practice^  art*  476, 467. 

The  district  judge  entertained  the  motion  for  a  nonsuit^ 
and  gave  his  reasons  therefor.  After  hearing  the  arguments 
of  counsel,  the  court  gave  a  judgment  of  non-suit  against  the 
plaintiffs. 

The  court,  after  investigating  the  plaintiffs'  title  offered  in 
evidence,  allowed  the  non-suit  on  the  following  grounds,  not 
raised  bj  the  parties  in  the  pleadings: 

First,  As  a  legal  acceptance  of  the  succession  of  Poultnej 
bj  his  heirs,  was  specially  denied,  it  was  incumbent  on  the 
plaintifis,  as  beneficiary  heirs,  to  show  such  legal  acceptance. 

Second,  That  the  only  evidence  of  such  acceptance  in  this 
case,  is  in  the  petition  of  the  mother  of  the  heirs,  praying  for 
the  homologation  of  the  inventory,  signed  by  an  attorney  at 
law. 

Third,  An  acceptance  of  a  succession  by  beneficiary  heirs, 
is  an  act  not  within  the  scope  of  the  duties  of  an  attorney  at 
law.  It  is  a  personal  act,  which  must  be  done  by  the  party 
himself* 

1.  Where  a  succession  is  accepted  with  benefit  of  inven- 
tory, there  must  be  an  administrator  appointed.  La.  Code^ 
1034. 

2.  Tutors  or  curators  of  minors  may  claim  the  preference 
as  administrators,  but  they  are  bound  to  give  security.  La. 
Code,  1037. 

3.  This  suit  was  instituted  on  the  1 1th  of  February,  1833, 
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Eajiterh^w.  and  the  order,  acceptiBg  with  benefit  of  inrentory,  as  giyen 
on  the  petition  signed  by  counsel  for  the  homologation  of 
the  inventory,  is  dated  April  3d,  1833,  so  (hat  the  minon 
could  not  have  been  administrators. 

A  rule  for  a  new  trial  waa  taken  and  discharged,  and  the 
plaintifis  appealed. 


POCLTKBT*8 
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Slidell^  for  plaintifis. 


1.  The  motion  for  a  non-suit  cannot  be  sustained;  a^ 
defendant  cannot  apply  for  a  non-suit;  if  he  thinks  the  plain- 
tiffs' testimony  insufficient  he  may  submit  his  case  for  a  deci- 
sion; but  if  not,  he  must  produce  his  evidence.  Code  of 
Practice^  art.  476, 477,  536.  Kemion  vs.  Gteenon,  7  Martin^ 
171,  JV.  &     Bore  vs.  Bush,  eU  ah  6  Martin^  JV.  S.  1. 

2.  The  judge  of  the  District  Court,  bases  his  decision 
entirely  upon  precedents  of  courts  of  common  law,  they  can 
have  no  authority,  the  use  of  words  peculiar  to  common 
law,  cannot  be  considered  as  an  adoption  of  English  practice. 
Agnts  vs.  JudicBj  3  Martin  185.  Huni  vs.  Morris  et*  al*  4 
Martin  528. 

3.  The  absence  of  an  administrator,  was  a  matter  of  ex- 
ception and  should  have  been  pleaded  in  limini  litis*  Code 
of  PracHccj  art.  327,  333.  An  exception  if  not  disposed  of 
before  trial  on  merits,  is  supposed  to  be  waived.  BowleU  vs. 
Shepherd^  4  La.  Rep*  91.  Kemps  Heirs  vs.  Himt^  et.  ab. 
4La.Rqf.^2. 

4.'  Neither  acceptance  of  succession,  nor  appointment  of 
administrator  are  required.  G^ Donald  vs.  Lobdelly  2  La.  Rep. 
301.  Erwin^s  Heirs  vs.  Orillion^  6  La.  Rep.  205,  lately  decided* 
Dufour  vs.  CamfranCy  11  Jtfarhn,713. 

5.  The  evidence  introduced  was  sufficient  to  put  the  de- 
fendants on  their  proof.  Joseph  vs.  Moreno^  2  La.  Rqp.  46I« 
Crocker  vs.  JVu/ey,  et.  al.  3  JV.  S.  583.  Pignatel  vs.  Drouetj 
6JV.  S.432. 

6.  Defendant  calling  vendor  in  warranty,  is  bound  by  his 
pleadings.    Delacroix  vs.  Cenas*  Heirs^  8  JV*.  S.  356.    He  is 
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not  bound  to  call  upon  him,  but  if  he  does,  must  take  him  ^^1^**^^^" 
^  cum  anere'^  unless  fraud  or  collusion  be  alleged. 

7.  The  answer  of  Deacon  admits  title  in  Poultney,  and  he 
cannot  arail  himself  of  his  general  denial.  Vaoasseur  vs.  Bayon^ 
11  Martin^  640.  Murray  vs.  Bossier^  10  Martin^  293.  Bry- 
am  vs.  Dumseth^  1  JV.  5.412.  Dean  vs.  Jackson.  1 JV.  S.  127. 

8.  Party  cannot  set  up  nullity  of  title  under  which  he 
claims.  Trahan  vs.  MPManus^  2  La.  Rep.  209.  Verrels  Heirs 
vs.  Candelle^  4  Jf.  S.  402. 

Pierce^  Preston  and  EusHs,  for  the  defendants,  Barrett, 
Deacon  and  the  Corporation,  relied  on  the  following 
grounds. 

1.  That  this  is  a  petitory  action  and  the  plaintiffs  have  not 
made  out  a  complete  legaltitle,  and  such  a  one  as  is  required 
to  put  the  defendants  on  their  defence.  Code  of  Practice^ 
art.  44. 

2.  The  title  is  defective  as  it  rests  on  an  act  of  sale  of  minor's 
property  before  a  notary  and  is  void  upon  its  face.  8  Mar- 
tin^ 631.    4  La.  Rep.  269  ,^0. 

3.  The  act  or  deed  does  not  even  convey  Porter's  interest, 
for  the  sale  is  alleged  to  be  made  in  pursuance  of  a  decree  of 
partition,  and  if  so  is  illegally  made  and  is  void  as  to  all  pai^ 
ties.     Civil  Code^  art.  258,  p.  206. 

4.  The  decree  referred  to  In  the  act  should  have  been  pro- 
duced and  proof  of  sale  by  auction. 

5.  The  extent  of  Porter's  interest  does  not  appear,  and  a 
party  who  sues  for  the  whole,  cannot  recover  a  part. 

6.  The  plaintiff  must  show  his  vendor's  title  and  possession, 
to  wit,  that  of  Porter  and  Depeyster,  and  that  it  is  one 
translative  of  property. 

7.  No  possession  is  shown  in  Poultney.  He  never  signed 
the  act  of  sale  to  him;  and  if  notes  were  given  and  paid,  they 
ought  to  be  produced. 

8.  This  lot  being  placed  on  the  assessment  roll  of  the  City 
or  Parish  of  New  Orleans  in  Poultney's  name  is  no  evidence 
of  his  possession  or  even  of  payment  of  taxes. 
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E"T««w  Dn.     Makthc,  J.  delivered  the  opinion  of  the  court 


MAYOR  BT  AI.8. 

BIJLCHXKTALfl 
But  •  tutor  duly 


The  minors  are  appellants  from  a  judgement  of  nori'^smt^ 
given  against  them  on  the  ground  that  no  administrator  bad 
ftpp?tot«dror°one  been  appointed  to  the  estate  of  their  deceased  father, 
fee  deroivM  by      This  decision  IS  directlj  in  contradiction  with  that  which 
reprwent*     the  we  latclj  pronounccd  in  the  case  of  Erwin  et  ah  vs.  Orilhn^ 

minors  undw  hit  "^    ^ 

ehmrfe  in  nil  cirii  Qfit^   «.  205,  which  wc  havc  rcconsidered,  and  it  has  not 

MUla  or  nets  and  ^  r  ^  ' 

ho  the 

tratioa 

ettatec 

The  tutor  can, 
ander     nuthori^ 

oiinbtS^*'  to  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
^^ebu,  inSi^  judgement  of  the  District  Court  be  annulled,  avoided  and 
of  the  minor,  for  rcvcrscd,  the  nou-suit  set  aside,  and  the  case  remanded  for 

the  recovery  of  a 

debt  dqe  the  aac-  trial,  the  appellecs  paying  costs  in  this  Court. 


^"'^^  appeared  to  us  proper  to  change  the  opinion  then  formed. 


uo  m 


MAYOR  ET  AL8.  v«.  BLACHE  ET  ALS. 

APPBAL   FROM  TBB  COURT  OF  THB  FIRflT  JUDICIAL  PI8TRICT. 

The  eDdonen  of  notes  given  to  the  corporation  of  New-Orleans,  in  puna- 
ance  of  an  express  agreement,  to  secure  the  pasrment  of  a  d^Uit  diacovered 
to  be  due  by  the  city  treasurer,  for  whom  the  endorsers  are  already 
ties  for  the  faithful  administration  of  his  office  as  treasurer,  cannot 
charge  themselves  on  the  ground  that  said  notes  were  executed  in  enor, 
because  it  is  alleged  they  were  not  bound  under  their  surety  bond* 

It  is  not  every  error  that  will  invalidate  a  contract  The  error  most  be  in 
some  material  point,  such  as  in  the  motive  or  consideration,  the  person  with 
whom  it  is  made,  or  in  the  subject  matter  of  the  contract. 

C  >nsidered  as  mere  endorsers,  there  is  nothing  showing  why  the  defendants 
endorsed  the  notes  in  question,  and  as  between  the  holders  and  endorsers  a 
plea  that  they  endorsed  without  consideration  would  not  avail  them. 
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^M  (oNty  it  &clMi^d  when  by  the  act  of  the  creditor  the  sobrogation  of  EAsrsiur  Dia. 

Jll(0jf  1834. 

his  rights,  pririlegea  and  mortgages*  can  no  longer  be  operated  in  favor  of  j 

the  surety.  «^tob  kt  als. 

vs. 

BLACHSXTALS 

Where  the  corporation  of  New-Orleans  released  a  mortgage  in  their  favor  on 
certain  property  of  the  city  treasurer,  without  the  consent  of  one  of  his 
sureties;  hdd,  that  the  surety  is  discharged  thereby. 

But  where  a  co-surety  is  present  and  consents  to  the  release  of  a  mortgage  on 
the  property  of  the  principal  debtor  and  that  it  be  sold  and  applied  to  the 
payment  of  a  deficit  for  whicch  he  is  bound  in  a  surety  bond,  he  is  not 
thereby  released^  although  his  co-surety  not  consenting  and  bound  in  aoUda 
with  him,  is  released. 

The  laws  of  the  United  States  requiring  the  accounting  officers  to  examine 
and  settle  the  accounts  of  their  debtors  at  stated  periods  b  directory  and 
constitutes  no  part  of  the  contract  with  the  sureties;  and  a  failure  to  call 
them  to  account  does  not  discharge  the  sureties. 

When  the  city  treasurer  is  re-elected  his  new  bond  is  for  a  new  contract, 
and  the  sureties  who  sign  it  cannot  avail  themselves  of  a  neglect  of  duty  to 
call  the  treasurer  to  account  for  defalcations  of  the  past  year. 

Where  an  obligation  is  valid  as  to  the  principal  obligor,  the  sureties  cannot 
avoid  responsibility  incurred  [under  it  without  showing  they  were  de- 
ceived and  induced  to  sign  it  by  devices  intentionally  practised  on  them. 

If  the  city  treasurer  under  a  resolution  of  the  city  council  employs  a  book- 
keeper, and  puts  it  in  his  power  to  withdraw  money  from  the  treasury 
without  the  warrant  of  the  mayor,  and  to  disguise  his  peculations  by  false 
entries  and  fraudulent  accounts,  instead  of  being  a  mere  book-keeper,  he 
becomes  the  confidential  agent  of  the  treasurer  who  is  liable  for  his  mis- 
conduct. 

This  case  is  composed  of  two  suits  instituted  by  the  corpo- 
ration of  New-Orleans  against  Charles  L.  Blache,late  trea- 
surer, and  his  sureties,  the  first  on  a  promissory  note  for  three 
thousand  one  hundred  and  twenty-seven  dollars  and  twenty- 
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^^*?8M^"'  six  cents,  held  by  the  corporation  and  signed  by  C.  L.  Blache, 

=  and  endorsed  by  Joseph  Le  Carpentier  and  Martin  Blache. 

"^^^"'  ^"'  ^^^  second  against  C,  L.  Blache  and  his  sureties  on  their 

Bi.AO]axTAu  bonds,  for  the  sum  of  fourty-four  thousand  four  hundred  and 

thirty-eeyen  dollars  and  eighty-eight  cents,  the  amount  of  the 

alleged  defalcations  of  said  reasurer  tfirom  the  year  1823  to 

1829  inclusive. 

The  petition  alleges  that  the  corporation  holds  a  note  of 
three  thousand  one  hundred  and  twenty-seven  dollars  and 
twenty-six  cents,  dated  22d  September  1829,  signed  by  C.  L 
Blache,  payable  to  the  order  of  Joseph  Le  Carpentier  and 
Martin  Blache,  and  by  them  endorsed,  which  they  have  failed 
to  pay,  and  prays  judgment  angainst  them  in  solido.  The 
parties  answered  separately.  C.  L.  Blache  the  drawer  plead 
a  general  denial,  admitted  his  signature  and  puts  the  piain- 
tiffi  on  strict  proof  of  his  indebtedness.  Joseph  Le  Carpen- 
tier and  Martin  Blache,  admitted  their  endorsement,  but 
denied  their  liablity,  and  averred  the  note  sued  on,  with 
four  others  were  endorsed  by  them  in  pursuance  of  an  agree- 
ment with  the  plaintiffs  and  the  drawer,  whicL  agreement  was 
founded  and  executed  in  error  whereby  their  obligation  is  not 
binding.  They  annex  the  agreement  to  their  answer  as  part 
of  it,  and  pray  to  be  dismissed,  and  that  the  other  four  notes 
endorsed  by  them  at  the  same  time  and  under  the  same  agree- 
ment, be  ordered  to  be  delivered  up  and  cancelled  as  having 
been  given  and  executed  in  error. 

The  agreement  was  made  by  a  public  act  on  the  20th  of 
October,  1829,  and  signed  by  the  Mayor  on  the  part  of  the 
Corporation,  C.  L.  Blache,city  treasurer,  and  Le  Carpentier 
and  Blache  as  his  sureties.  Its  object  was  to  give  time  of 
one,  two,  three,  four  and  five  years  to  the  treasurer  to  pay  a 
deficit  of  fourteen  thousand  seven  hundred  fifly-one  dollars 
and  twenty-six  cents,  occasioned  by  the  infidelity  of  one  of 
his  collectors,  for  which  he  was  considered  responsible,  on 
executing  his  notes,  with  Le  Carpentier  and  M«  Blache  as 
endorsers. 

The  endorsers  avered  that  they  were  not  liable  on  their 
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original  bond  as  the  sureties   of  the   treasarer  for  this  ^^!T*"iLP"' 

Mofy  1834. 

defalcation,  and  that  the  notes  were  executed  in  error.  — 

The  corporation  of  New-Orleans  about  the  same  time  "^'^"'  *^ 
instituted  suit  against  the  city  treasurer,  C.  L.  Blache,  and  ««cHE»TALi 
his  sureties,  to  recover  a  deficit  in  the  cit j  funds  of  forty-four 
thousand  four  hundred  thirty-seven  dollars  and  eighty-eight 
cents,  which  was  alleged  as  having  accrued  from  the  year 

1823  to  1839,  botii  inclusive. 

The  petition  states  that  the  said  Blache  was  annually 
appointed  city  treasurer,  and  gave  bond  each  year  for  the 
above  period  with  two  sureties  in  the  sum  of  twenty  thou- 
sand dollars.  Joseph  Le  Carpentier  and  Nicolas  Lescon- 
flair  signed  as  sureties  for  the  years  1823,  '24  and  '25; 
Joseph  Le  Carpentier  and  Joseph  Jardela  signed  as  sureties 
for  the  year  1826,  and  the  said  Joseph  Le  Carpentier  and 
Martin  Blache  signed  as  sureties  for  1827,  '28  and  '29.  In 
all  of  which  bonds  C.  L.  Blache  binds  himself  as  principal, 
and  the  other  persons  as  his  sureties  in  solido^  conditioned  for 
the  faithful  performance  of  the  duties  of  the  office  of 
treasurer  of  the  city  of  New-Orleans. 

The  petition  charges  that  it  was  the  duty  of  the  city  trea- 
surer to  receive  and  pay  over  all  monies,  and  to  keep 
regular  accounts  of  the  real  and  personal  property,  and  to 
collect  the  rents  belonging  to  and  due  the  corporation;  and 
that  during  the  time  from  the  year  1823  to  1829  inclusive? 
the  said  treasurer  received  all  the  revenues  and  monies 
accruing  to  the  city,  but  failed  and  refuses  to  account  for  a 
large  sum,  to  wit:  the  sum  of  forty-four  thousand  seven  bun- 
dred  and  nineteen  dollars,  for  which  he  is  a  defaulter,  and 
together  with  his  several  sureties,  is  liable  to  pay  and 
reimburse  to  the  corporation. 

The  plaintifis  then  expressly  charge' that  said  C.  L.  Blache 
and  his  sureties  for  the  year  1823,  are  liable  for  two  thousand 
five  hundred  eighty-one  dollars  and  fourteen  cents,  a  deficit 
which  occurred  that  year,  after  signing  the  treasurer's  bond. 
That  they  are  liable  for  eighteen  thousand  one  dollars  and 
eighty-four  cents,  the  amount  of  the  deficit  for  the  years 

1824  and  '25;  and  lor  four  thousand  two  hundred  fifty-four 
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Eastbm  Di*.  dollars  and  ten  cents,  the  deficit  for  the  year  1826;  and  for 

«=====  one  thousand  eight  hundred  seventy-five  dollars  and  fifty- 

"^'^  wf  ^  ^"  ^^^  cents,  as  the  deficit  accruing  between  the  4th  of  Sep- 

Bi^ousTALi  tember,  1827,  and  the  lOth  of  October,  1829;  and  also  for 

eighteen  thousand  six  dollars  and  thirty-five  cents^  which 

the  treasurer  retained  from  the  treasury,  and  for  which  he 

became  a  defaulter  on  the  8th  of  December,  1829,  making 

together  the  aggregate  sum  of  forty-four  thousand  seven 

hundred  and  nineteen  dollars. 

The  plaintifis  allege  that  the  treasurer  is  liable  for  the 
whole  amount  of  this  defalcation,  and  that  the  sureties  are 
liable  for  the  seve^  sums  which  accrued  during  the  yean 
for  which  they  signed  the  treasurer's  bonds  respectively. 
They  pray  judgment  against  C.  L.  Blache  for  the  whole  sum 
claimed,  and  also  in  solido  for  the  same  sum  against  Joseph 
Le  Carpentier,  who  signed  the  treasurer's  bonds  for  each  of  the 
years  during  which  the  alleged  deficits  accrued;  and  against 
Nicholas  Lesconflair  for  twenty  thousand  five  hundred  aad 
eighty-three  dollars,  and  against  Martin  Blache  for  twenty* 
four  thousand  one  hundred  and  thirty-five  dollars,  being  the 
sums  which  accrued  respectively  during  the  years  for  which 
they  signed  the  treasurer's  bond  as  sureties. 

C.  L.  Blanche,  the  principal,  pleaded  a  general  denial. 
Le  Carpentier,  widow  Lesconflair  and  M.  Blache  filed 
their  separate  answers  and  pleaded  the  general  issue,  hot 
admitted  their  respective  signatures  to  the  bonds  of  the  trea- 
surer for  the  years  charged  to  them,  and  alleged  that  they 
were  executed  in  error;  and  that  the  corporation,  by  a  pub- 
lic act  of  the  13th  of  May,  1826,  acknowledged  the  carrect- 
ness  of  the  treasurer's  accounts  up  to  that  period,  and 
discharged  one  of  his  sureties,  (Lesconflair)  who  had  signed 
the  three  first  bonds  sued  on,  whereby  the  co-surety  was  also 
discharged  in  consequence  thereof;  and  that  the  plaintifli 
cannot  recover  of  him,  Le  Carpentier,  because  they  are 
unable  to  subrogate  him  to  their  rights,  privileges  and  mort- 
gages, accruing  from  the  first  three  bonds  against  the  princi- 
pal therein,  having  impaired  said  rights,  privileges  and 
mortgages  by  their  said   acts;   whereby  this  defendant  ^ 
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virtually  discharged.  Le  Carpebtier  farther  stated  that  he  EAtruir  Du. 
signed  the  remaining  four  of  the  treasurer's  bonds  as  surety  ===== 
in  error,  which  was  caused  by  the  plaintiffi,  and  prayed  to  *^'^"'  *" 
be  discharged.  BLAflH««TAt» 

The  two  suits  were  consolidated  and  tried  together. 

Martin  Blache^  in  an  amended  answer,  alleges  that  the 
bonds  signed  by  him  as  surety  for  the  treasurer,  for  the  years 
1827,  '28  and  '29,  and  also  his  endorsements,  were  executed 
in  error,  believing  as  he  did  that  the  treasurer,  at  the  time 
of  entering  into  each  of  said  bonds,  had  rendered  faithful 
accounts  of  his  administration  for  each  preceding  year;  that 
he  was  induced  to  this  belief  by  the  gross  misconduct  and 
negligence  of  the  plaintiffs  in  examining  and  approving  said 
accounts,  declaring  the  accounts  of  the  said  treasurer 
correct,  and  annually  re-electing  him,  which  the  defendant 
charges  as  amounting  in  law  to  dot  or  faud^  that  he  never 
would  have  signed  said  bonds,  had  the  deficits  of  the  trea- 
surer been  made  known  to  him  before  or  at  the  time  of 
signing  them,  as  it  was  the  duty  of  the  plaintiffi  to  have 
done;  that  by  reason  of  this  frauds  the  said  bonds  and  his 
endorsements  are  void^  or  at  least  voidable. 

Le  Carpentier^  in  an  amended  answer,  made  the  same  alle- 
gations in  relation  to  his  suretyship,  arising  from  his  endorse- 
ment of  said  notes,  and  signing  the  bonds  of  the  treasurer 
for  the  years  1823,  '24,  '25,  '26,  '27,  '28  and  '29.  A  similar 
amended  answer  was  put  in  by  widow  Lesconflair,  in  behalf 
of  her  deceased  husband,  who  signed  as  surety  the  bonds  of 
the  treasurer,  for  the  years  1823,  '4  and  5. 

Upon  these  issues  the  parties  went  to  trial. 

The  evidence  introduced  was  voluminous,  embracing  all 
the  proceedings  of  the  city  council,  the  books  of  accounts  of 
every  description  during  the  period  of  the  alleged  defalca- 
tions, and  other  documents  and  testimony  of  witnessess,  chiefly 
relating  to  the  state  of  the  treasurer's  accounts,  the  amount 
of  his  deficits,  the  time  they  accrued,  and  how  they  occurred* 
The  question  of  the  liability  of  the  sureties  was  made  mainly 
to  depend  on  the  fact  of  the  corporation  having  settled  the 
accounts  of   the   treasurer  annually,  and  proclaimed  them 

64 
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Emtsbic  Du.  correct  up  to  the  year  1829,  by  which,  as  the  sureiiefl  all^e, 

JOm^ff   A0VV 

s===  thej  were  indaced  to  become  his  bondBmen* 
"^^*^r"  ^"  The  district  jadge  considered  the  arrangement  of  the  20ih 
BLACBKBTALs  of  Octobcf,  1829,  and  the  notes  executed  and  endorsed  to 
cover  the  sum  of  fourteen  thousand  seven  hundred  fiffy^-one 
dollars  and  twentj-six  cents,  the  amount  of  Guerin's  deficit, 
by  the  treasurer  and  his  sureties  as  made  in  error,  and  should 
be  considered  as  though  it  had  never  been  made.  Bat  he 
consideis  the  treasurer  responsible  for  the  whole  deficit  f  the 
faults  of  Guerin,  his  book-keeper,  will  not  excuse  him*  In 
relation  to  the  deficits  of  the  'treasurer,  the  district  judge 
remarks  that  the  sureties  are  not  liable,  because  ^  it  is  ia 
evidence  that  a  committee  of  finance  was  appointed  annu- 
allj  to  examine  the  accounts  of  the  treasurer,  that  they 
aiinuallj  made  their  report  approving  his  accounts,  and  he 
was  annually  re-elected  by  a  unanimous  vote;  that  the  tacit 
mortgage  which  the  corporation  had  on  the  property  of  the 
treasurer,  was  by  their  organ,  the  mayor,  from  time 
to  time  raised,  and  the  property  sold,  or  a  very  large  part 
of  it 

^  There  were  two  plain  principles  of  law  applicable  to  this 
case,  by  either  of  which  the  sureties  are  exonerated.  The 
one  is,  '  that  if  a  surety  sufiers  an  injury  resulting  from  the 
negligence  of  the  creditor  or  obligee,  he  is  discharged.' 
2.  <  That  if  a  creditor  has,  by  his  own  act,  disabled  himself 
from  ceding  his  actions  against  his  principal  debtor,  to  which 
the  surety  has  an  interest  to  be  subrogated,  the  surety  is  dis- 
charged.' The  plaintifls,  by  raising  the  tacit  mortgage, 
which  they  had  on  the  property  of  the  treasurer,  enabled 
him  to  sell  his  property,  and  disabled  them  from  ceding  their 
action  of  mortgage  to  the  sureties.'' 

The  district  judge  gave  judgment  annulling  the  arrange- 
ment and  transaction  of  the  20th  of  October,  1829,  and  in 
favor  of  the  corporation  against  C.  L.  Qlache,  for  fifty-nine 
thousand  four  hundred  and  seventy-one  dollars,  and  interest 
thereon,  and  discharged  the  sureties. 
The  corporation  appealed. 
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J5u5ft>,  for  the  corporation   of  New-Orleans,  "made  the  ^JJ^^fgJ?"' 
following  points  in  argument: 


I.  The  evidence  establishes  conclusively  the  liability  of 
the  principal  debtor. 

3.  The  bonds  of  the  sureties  must  be  enforced,  unless  the 
sureties  can  prove  that  they  have  been  legally  discharged, 
or  that  their  obligations  were  originally  null. 

3.  As  to  any  fact,  tending  to  discharge  them,  the  burthen 
of  proof  rests  with  them;  they  holding  the  affirmative  of 
the  proposition.     Civil  Code^  2329. 

4.  The  error,  gross  neglect  or  fraud,  set  up  in  the  defence, 
must  be  proved*     Civii  Codcj  art.  1842. 

5.  The  error  or  fraud  must  be  such  as  to  effect  the  nature 
and  substance  of  the  contract.  Civil  Code.  art.  1835  to 
1889, 1841. 

6.  If  the  error  relate  to  an  accidental  matter  of  the  con- 
tract, unless  it  be  the  principal  cause  of  making  it,  it  is  not 
a  cause  of  nullity.  Pothier  on  Obligations^  no.  18.  Merlin's 
Rep.  d€  jurisprudance.  Verho  Erreur.  6  Toulier^  no.  39. 
Voet  com:  ad  Pandectasj  lib.  18,  tit.  1,  sec.  4,  5,  6. 

7.  In  the  contract  of  surety,  the  relations  between  the 
parties  are  necessarily  of  so  intimate  and  confidential  a 
character,  that  in  the  absence  of , any  proofs  the  motive  or 
principal  cause  of  the  contract  cannot  be  assumed,  because 
it  cannot  be  known.  Therefore  it  cannot  be  ascertained, 
without  any  proof,  that  the  parties  contracted  through 
error. 

8.  The  neglect  of  the  committees  of  the  city  council  as 
to  the  examination  of  the  accounts  of  the  late  treasurer, 
ought  to  have  deceived  no  one,  for  by  a  solemn  decision  of 
this  court,  reports  of  committees  of  the  legislature  examin- 
ing the  accounts  of  the  treasurer  of  the  state,  are  considered 
as  not  being  made  with  any  particular  care  or  attention  to 
details.      8  Martin^  JV.  5.,  642,  Louisiana  Insurance  Co,  vs. 

Morgan. 

9.  The  laches  imputed  to  the  committees  of  the  city  coun- 
cil, appointed  to  examine  the  treasurer's  accounts  being 


MATOa  ST  AU 
BLACHJB  XT  AU 
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EicflTBmv  Ihs.  unACCompanied  with  fraud  or  deceit,  forms  no  ground  for 

I  nullity  or  discharge  of  an  obligation  like  this  under  consid- 

"^^**^*' ^"  eration.      The   examinations  are    for  the  benefit  of  the 

•LACBEBTAui  crcditor  ahne^  and  form  no  part  of  the  contract  between  the 

creditor  and   the  sureties.      Vide  United   States  vs.  ^trfc- 

patricky  9  Whealon^  734;  in  which  the  case  of  the  People 

vs.  Jansen^  in  7  Johnson's  Reports,  is  overruled*      The  United 

States  vs.  Vanzandt,  11  Whealoriy  185,  in  which  the  case  of 

the  United  Stales  vs.  Kiripatrick,  is  revised  and  confirmed. 

Morphf,  for  the  defendants  and  appellees,  made  the 
following  points: 

!•  That  the  late  Nicholas  Lesconflair  has  been  fully 
released  and  exonerated  from  all  liability,  as  appears  from 
the  notarial  deed  of  the  13th  of  May,  1826,  aid  the  letter 
of  the  mayor  to  the  city  council,  of  the  32d  of  April, 
189& 

3.  The  bonds  of  1834  and  '25,  subscribed  by  Nic<da8 
liesconflair,  are  not  binding  on  his  heirs,  having  been  every 
year  signed  by  him  through  error,  that  is,  under  the  belief 
that  the  previous  accounts  of  the  treasurer  were  correct,  and 
that  he  owed  nothing  to  the  corporation;  which  error  has 
proceeded  from  and  been  created  by  the  acts  of  tlic 
corporation. 

3.  That  the  heirs  of  Nicolas  Lesconflair  must  be  discharg- 
ed, because  the  city  council,  by  their  own  acts,  have  placed 
themselves  in  the  impossibility  of  subrogating  them  to  the 
mortgage  which  the  corporation  had  on  the  property  of  the 
treasurer,  under  the  old  Civil  Code,  p.  457,  arim  25.  In  con- 
sequence of  said  release,  the  propeity,  subsequently  sold  in 
1899,  by  virtue  of  the  agreement  entered  into  on  the  20th 
of  October,  1829,  was  found  free  of  the  mortgage,  resulting 
fit>m  the  bonds  of  1823,  '24  and  '25. 

A*  In  relation  to  Le  Carpentier,  the  release  granted  to 
Nicolas  Lesconflair  on  the  13th  of  May,  1826,  discharged 
Le  Caipentier,  who  was  jointly  bound  with  him.  Gm7 
Code,  ofU  2199    TouUier,  4^,  7,  p.  401,  no,  331. 
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5.  The  bonds  fipom  1823  ap  to  1829,  were  subscribed  Eastrw  Dm. 
tbrongh  error.  ■ 

6.  The  bonds  of  1827,  '28  and  29,  each  of  them  releases  "^^^''Uy  ^ 
the  previous  bonds  and  cancels  the  mortgage  resulting  from  ■■^•"■■''^" 
them,  and  shows  clearly  that  the  sureties  never  intended  to 

be  responsible  at  one  time  for  more  than  twenty  thousand 
dollars,  and  were  always  under  the  impression  that  Blache 
owed  nothing  to  the  city  for  previous  years,  and  that  his 
property  was  fully  sulScient  to  cover  that  sum. 

7.  That  an  examination  of  the  cash  having  never  taken 
place  since  1822,  no  one  can  say  when  the  deficiency,  if  any 
exists,  took  place* 

&  That  the  settlement  of  the  20th  of  October,  1829,  and 
the  endorsements  given  in  pursuance  thereof,  are  not  binding 
on  M.  Blache  or  Joseph  Le  Carpentier,  the  same  having 
been  subscribed  through  error:  1st,  Because  believing  them- 
selves bound  under  their  bond  of  1829,  for  all  deficits  of 
said  year,  they  made  this  settlement  under  the  impression 
that  the  sum  pf  fourteen  thousand  seven  hundred  fifty-one 
dollars  and  twenty-seven  cents,  was  the  only  existing  deficit, 
and  that  they  were  bound  for  it.  2d,  Because  the  said  sum 
of  fourteen  thousand  seven  hundred  fifty-one  dollars  and 
twentynseven  cents,  instead  of  belonging  to  the  year  1829,  as 
stated  in  the  settlement,  is  made  up  of  the  arrears  of  taxes 
and  ground  rent,  back  to  1818,  when  none  of  these  parties 
were  sureties.  Every  year  the  treasurer  becomes  liable  for 
all  arrears  up  to  the  first  Monday  of  October,  unless  he 
proves  that  he  has  used  due  diligence  to  coUect;  therefore 
the  sureties  of  each  year  ought  to  have  been  made  responsi- 
ble; if  they  have  not,  the  sureties  of  1829  cannot  be  made 
responsible. 

9.  That  the  sureties  ought  to  be  exonerated,  because  the 
city  council,  by  their  improper  interference  and  conduct  in 
relation  to  the  treasury,  and  the  keeping  of  the  books,  have 
created  such  confusion  and  embarrassment  in  the  books  and 
accounts  of  the  treasurer,  that  the  latter  appears  to  have 
received  large  sums  of  money  which  have  never  come  into 
hands. 
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EAfTSRir  Di8.      10.  That  the  sureties  are  not  bound  in  solido^  the  clause 

Jtf«y,  1834.  ' 

=====  or  condition  of  solidarity  having  been  casually  inserted  in 
'^'**\^'  ^"  t**®  bonds,  although  not  contemplated  by  the  law  under 
BLACHsiTALs  ^jjich  thc  bonds  were  given.    2  La.  RqwrtSy  397,  Bosaell  vs. 
Lainhartt* 

The  case  was  further  argued  by  Mr.  Mazareau  and  Mr. 
D.  Seghersy  for  the  defendants. 

BuiXARD,  J.  delivered  the  opinion  of  the  court. 

These  two  cases,  relating  to  alleged  defalcations  in  the 
accounts  of  one  of  the  defendants,  as  treasurer  of  the  city 
of  New-Orleans  for  a  series  of  years,  were  consolidated  and 
tried  together  in  the  District  Court.  Judgment  was  rendered 
in  favor  of  the  sureties  and  endorsers,  and  on  the  appeal  both 
have  been  argued  together.  We  shall  consider  them  sepa- 
rately, beginning  with  that  which  relates  to  the  notes  given 
for  the  supposed  deficit  of  1829  occasioned  by  the  infidelity  of 
Jean  Guerin. 

In  this  first  case  the  corporation  sues  to  recover  the  amount 
of  a  note  drawn  by  C.L.  Blache,then  treasurer  of  the  citj, 
and  endorsed  by  Joseph  Le  Carpentier  and  Martin  Blache, 
which  was  protested  for  non-payment  at  maturity. 

The  drawer  admits  that  he  signed  the  note  but  denies  that 

The  endonen  he  owos  any  thing  to  the  plaintiffs  and  requires  strict  proof. 

the'^riKmdra      The  ondorscrs  admit  in  their  answer  that  they  endorsed  the 

of  New  Orleena  .« 

in  panouiee  of  note,  but  they  allege,  that  it  was  given  and  endorsed  togetner 

SB  exprees  e^ leo  ^ 

nent.  to  aeewe  ^th  four  others  of  the  Same  date,  amountine:  in  all  to  foa^ 

Che  pajnaentofe  '  ^ 

tob?d^J*thJ  *^^^  thousand  seven  hundred  and  fifty-one  dollars  and  twenty- 
£l?!rhS*SS«I  six  cents,  in  pursuance  of  an  agreement  between  the  defend- 
tSSjlandmSi  auts  and  the  mayor  of  the  city  of  New-Orleans,  on  the  2l)th 
miBbmtioD  of  October  1839,  which  they  allege  was  altogether  founded  and 
■urer,  eeiinot  dii-  executcd  iu  error,  and  consequently,  not  obligatory.  This 
*"*  Md  that  tile  ag*^®™®***?  which  is  annexed  to  the  answer,  entered  in  pa^ 
!lli«»'!Sf!I  ™"  suance  of  several  resolutions  of  the  city  council,  recites  that 

ezeciKea  u  error,  t 

hJiJ-thij^Ve™  C.  L.  Blache  having  been  appointed  city  treasurer  for  the 
■^eir^SrhS?.  curTCttt  year,  the  other  defendants  had  become  his  sureties  in 
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a  bond  in  the  penal  sum  of  twenty  thousand  dollars,  that  the  ^^^^^"' 
treasurer  had  lately  sustained  a^oss  of  fourteen  thousand  = 

seven  hundred  and  ^j-one  dollars  and  twenty-six  cents,  by  "^*^*,"  ^^' 
the  infidelity  of  Jean  Guerin  his  collector,  which  loss  is  ac-  blachibtals 
knowledged  to  relate  to  his  administration  for  the  year  1829, 
that  in  order  to  enable  him  to  meet  this  deficit,  the  city 
Council  had  ofiered  to  give  the  treasurer  and  his  securities, 
a  delay  of  one,  two,  three,  four  and  five  years  to  reimburse 
the  treasury,  upon  the  treasurer  giving  five  notes  endorsed 
by  his  securities,  making  together  the  amount  of  the  loss  with 
interest  at  six  per  cent  added.  The  parties  declare  that  it 
is  well  understood,  that  this  arrangement  is  not  to  operate  a 
novation,  but  the  bond  for  the  faithful  administration  of  the 
treasurer  shall  remain  in  all  its  force  and  vigor  for  the  sum 
and  cause  therein  stipulated  until  he  shall  be  regularly  dis- 
charged. It  is  further  stipulated  that  Le  Carpentier  and  M* 
Blache  are  bound  for  the  notes  merely  as  simple  endorsers,  the 
payment  of  these  not  being  secured  by  the  mortgage  resulting 
from  the  original  bond.  This  agreement  appears  to  have 
conformed  to  the  terms  and  conditions  required  by  the  reso- 
lutions of  the  city  council,  a  copy  of  which  is  annexed  to  the 
act  and  expressly  referred  to.  Among  other  things  the 
mayor  was  authorized  to  raise  the  mortgage  existing  in  favor 
of  the  City,  on  the  property  of  the  Treasurer  in  order  to 
facilitate  him  in  selling  it  to  pay  the  deficit. 

Such  is  the  substance  of  the  settlement  and  agreement, 
which  the  endorsers  allege  was  founded  and  executed  in  error. 
They  were  the  securities  on  the  bond  for  1829;  and  supposing 
the  bond  valid,  a  question  which  we  shall  examine  hereafter 
in  another  part  of  the  case,  does  the  record  furnish  us  evi- 
dence to  show,  that  the  notes  were  given  in  error  and  conse- 
quently void? 

It  is  not  every  error,  that  will  invalidate  a  contract;  it  must  erJoMblTwanZ 
be  in  some  point,  which  was  a  principal  cause  for  making  it,  S2S!%heewr 
either  as  to  the  motive  for  making  it,  the  person  with  whom  m!!£riai  '"i^ 
it  is  made,  or  the  subject  matter  of  the  contract  itself.  The  UTeor  coiuideni. 
principal  cause  is  the  motive  or  consideration,  without  which  with  whom  h  ta 

*  *  made,   or  ia  the 

the  contract  would  not  have  been  made,  the  real  existence  2^i*«*i**?^  •^ 

tiw  coDtract. 
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Eastkm  Dis.  of  which  is  a  condition  precedent,  without  which  the  consent. 

jr«y,  1834.  '^  ^ 

s===3  would  not  have  been  given*    These  are  the  principles  estab* 
"^^^w"  ^^'  lished  by  the  Code  on  this  subject,  andbj  which  this  contract 

BLACH««TAL8  jjjugt  bo  tCStcd. 

coDaidered  «•     Cousidcred  as  mere  endorsers  it  is  impossible  to  ascertain 

mere    endorsen,  ^ 

dlo^f  whyISS  ^^7  ^^  defendants  endorsed  the  notes  in  question,  and 
^'thr^^'in  indeed  as  between  the  holder  and  endorsers  a  plea,  that  they 
S!Sl!^^*tbrhoid^  endorsed  without  consideration  would  not  avail  the  latter, 
•'plea  ihat^Xy  But  placo  them  in  a  more  favorable  light,  and  allow  them 

endoraed      with-  _ 

oat  ooneidenitioo  the  right  of  pleading  every  exception  which  the  principal 
might  do  in  avoidance  of  the  contract  and  what  are  the  facts. 
They  appear  already  liable  for  the  deficit  occasioned  bj  the 
infidelity  of  Guerin,  as  securities  for  Blache.  If  there  wa£  a 
real  deficit,  their  previous  liability  was  a  sufficient  considerar 
tion.  But  the  contract  was  favorable  to  them,  it.gave  a  long 
delay,  it  enabled  the  treasurer  to  sell  off  his  property  in 
order  to  meet  the  demand,  it  prevented  an  immediate  recoone 
against  them  on  the  bond.  It  is  contended  that  thej  sup- 
posed this  the  only  deficit,  and  were  therefore  induced  to 
come  into  the  agreement.  If  by  this  is  meant,  that  if  they 
had  known  the  deficit  to  be  greater,  they  would  not  have 
consented  to  the  arrangement,  such  an  assertion  contradicts 
the  agreement  itself,  by  which  they  stipulate  that  this  bond 
should  continue  in  force  till  the  end  of  the  year,  when  alone 
the  full  extent  of  their  liability  could  be  ascertained.  It  is 
furttier  said  that  the  defalcation  occasioned  by  Guerin  was  not 
so  great  as  was  represented  and  there  was  error  in  this.  It 
is  however  certain  that  the  deficit  in  the  treasury  was  much 
greater  at  that  time,  and  how  much  was  caused  by  Gaerio, 
the  treasurer  had  the  best,  if  not  the  only  means  of  a8ce^ 
taining.  The  evidence  before  us  shows,  that  the  greater 
part  of  the  sum  for  which  the  notes  were  given  was  lost  by 
the  misconduct  of  Guerin.  The  treasurer  himself  does  not 
allege  error  in  this  settlement,  and  if  he  did,  it  could  not 
avail  him,  because  whether  the  loss  was  caused  by  Guerin  or 
not,  he  was  accountable  for  the  real  deficit  on  the  books  of 
the  treasury.       , 

If  the  original  bond  was  valid,  we  are  of  opinion  that  the 
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plea  of  error  cannot  be  sustained  in  relation  to  the  note  ^^Jtoy^J'gJ?"* 
sued  on.  ===== 

MAYOR   KT   AL8 

In  the  other  case,  No.  9315,  the  plalntiffi  allege  that  1,9. 
C.  L.  Blache  was  annually  elected  treasurer  of  the  city  "^^^«**'^^" 
from  1823  to  1839  both  inclusive,  and  for  the  faithful  per- 
formance of  his  duties  gave  bond  with  two  sureties  in  the 
sum  of  twenty  thousand  dollars.  That  for  the  three  first 
years  Joseph  Le  Carpentier  was  surety  in  solido  with  Nico- 
las Lesconflair.  For  the  year  1826,  he  bound  himself  in  solido 
with  Joseph  Jardela,  and  for  the  years  1827,  1828,  and 
1829,  with  Martin  Blache  as  co-surety.  They  allege  that 
the  treasurer  did  not  faithfully  discharge  his  duties,  but  that 
there  is  a  deficit  in  his  accounts  of  moneys  not  accounted 
for,  or  which  through  gross  negligence  he  failed  to  collect, 
amounting  to  forty-four  thousand  seven  hundred  and  nine, 
teen  dollars.  They  pray  judgment  against  the  treasurer 
for  that  amount;  against  Joseph  Le  Carpentier  in  solido  for 
the  same  sum  as  found  for  each  and  every  year,  against  Les- 
confiair  for  the  alleged  deficit  of  the  three  first  years  in  solido^ 
of  twenty  thousand  five  hundred  and  eighty-three  dollars 
and  three  cents;  and  against  Martin  Blache  for  twenty-four 
thousand  one  hundred  thirty-five  dollars  and  ninety-seven 
cents  in  solido,  with  C.  L.  Blache  and  Le  Carpentier  for  the 
three  last  years.  The  treasurer  is  charged  with  gross 
negligence  and  fraud. 

The  answers  of  the  sureties  are  separate,  and  present 
various  grounds  of  defence,  which  we  shall  proceed  to  exa- 
mine separately  in  relation  to  each  of  the  defendants,  begin- 
ning with  that  of  Nicolas  Lesconflair  for  the  years  1823, 
'24  and  '25. 

Among  other  things  not  necessary  to  mention  now,  this 
respondent  says  that  the  plaintifis  cannot  recover  of  him  as 
the  surety  of  Blache,  without  subrogating  him  in  the  rights, 
actions  and  mortgages,  which  they  had  against  the  treasurer, 
in  virtue  of  the  bonds  signed  by  him  as  security.  That  by 
the  law  in  force  at  that  time,  the  city  had  a  legal  mortgage 
on  the  estate  of  the  treasurer,  which,  by  the  acts  of  the 
plaintiffi,  has  since  been  released,  and  the  treasurer  permit- 

65 
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^Ir^^^fss?"*  *®^  *^  ^^^  ^^^  property  so  mortgaged;  and  A  is  no  longer  io 
=====  their  power  to  subrogate  him  on  his  paying  the  debt 
BiATOR  ^xT  AL»     ijtj^^  suFety,  says  the  Code,  is  discharged  when  by  the  act 
BLACHK  ET  ALs  ^f  jjjg  cFeditoF  the  subrogation  of  bis  rights,  mortgages  and 
diacharfed  when  privileges*  Can  no  longer  be  operated  in  favor  of  the  saretj. 

by  the  act  of  the  ^         ^    ,  \>r.^n. 

creditor  the  sub-  Xxi.  Cooe,  arL  3030. 

relation     of  hia  ' 

rifhta,  prijiiegea     gy  ^hg  Civji  Code  in  force  when  the  three  first  bonds 

Mid     mortfafes,  -^ 

op^r^'^'favor  ^^^e  executod,  the  city  had  a  tacit  mortgage  on  all  the  real 
t  the  nireiy.     ^^^^^  ^f  ^y^^  treasurer.      Old  Code,  p.  457,  art.  25.     If, 

therefore,  it  be  shown  that  the  plaintiffs,  by  their  acts, 
without  the  consent  of  this  defendant,  have  put  it  out  of 
their  power  to  enforce  the  mortgage,  and  consequently  that 
it  could  not,  either  by  legal  or  express  subrogation,  inure 
to  the  benefit  of  the  surety  on  his  paying  the  bond;  it  follows 
that  the  defendant  Lesconflair  is  discharged. 

It  is  shown  by  a  resolution  of  the  city  council,  on  the  7th 

of  October,  1829,  that  the  mayor  was  authorised  to  cancel 

the  mortgage  which  the  corporation  had  on  a  lot  of  ground 

belonging  to  the  treasurer,  in  the  faubourg  Marigny,  and  on 

his  undivided  half  of  another  lot,  held  in  common  with  Jean 

Guerin,  in  order  to  facilitate  him  in  making  sale  of  his  pro- 

po)!uoro?N?wI  P^^^y  ^^  P^y  ^  deficit  in  his  accounts,  as  treasurer  for  that 

a  SS5g!5e'^2  year.      The  property  was  afterwards  sold  with  the  consent 

MrtLn^propeitJ  o{  the  corporation,  and  the  mortgage  cancelled  by  the  mayor. 

niren  Ae%,'that  It  is  uot  Contended  that  Lesconflair  consented  to  this  arrange- 

«ha4ed  thereby,  mcut,  and  it  is  dear  that  if  he  was  now  to  pay  the  alleged 

deficit  for  the  years  for  which  he  was  security,  it  would  not 

be  in  the  power  of  the  corporation  to  enable  him  to  enforce 

the  mortgage,  in  order  to  reimburse  himself.     The  court 

therefore  considers  him  as  released  from  all  liability* 

Joseph  Le  Carpentier  the  co-surety  of  Lesconflair,  pleads, 
among  other  things  which  we  shall  notice  hereafter  in  con- 
nexion with  the  defence  of  Martin  Blache,  that  he  is  releas- 
ed from  all  liability  on  the  bonds  for  1823,  '24  and  '25, 
because  the  mayor,  by  an  act  before  a  notary  on  the  13tn 
of  May,  1826,  gave  a  full  discharge  to  Lesconflair,  who  was 
bound  in  solido  with  him.  The  mayor,  in  that  act,  refers  io 
a  resolution  of  the  city  council  of  the  25th  of  Aprils  1836> 
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as  his  authoritj.  That  resolution  is  as  follows:  **0n  motion  ^^"fgs?"' 
of  Mr.  Marigny,  resolved  that  the  council  accepts  as  sureties  - 

of  Mr.  C.  L.  Blache,  treasurer  of  the  city,  Messrs.  Joseph  "^'•°*,"  ^^' 
Le  Carpentier  and  Joseph  Jardcla,"  blacheetals 

That  resolution  only  authorised  the  mayor  to  accept  Jar^^ 
dela  as  surety  for  the  year  1826  in  lieu  of  Lesconflair  who 
had  heen  so  previously.  It  did  not  authorise  the  mayor  to 
release  Lesconflair  from  his  previous  liabilities,  nor  does  it 
appear  that  the  city  council  ever  approved  the  accounts  of 
the  treasurer  for  the  year  1835.  There  is  in  the  record  the 
report  of  a  committee  charged  to  examine  an  account  of  re- 
ceipts and  expenditures  for  the  first  six  months  of  that  year, 
that  they  found  the  account  exact  and  correct.  But  it  does 
not  appear,  that  even  that  report  was  adopted  by  the  council, 
much  less  was  there  any  verification  of  his  accounts  or  of  the 
state  of  the  treasury,  at  the  end  of  the  fiscal  year  ending  in 
March  1826.  The  charter  does  not  authorise  the  Mayor 
alone  to  bind  the  Corporation  by  contracts. 

But  he  contends  further  that  he  is  discharged  in  conse- 
quence of  the  release  of  the  mortgage  on  the  property  of  the 
treasurer  above  spoken  of,  by  which  his  co-surety  was  exone-    But  when  meo- 
rated.    That  if  his  co-surety  in  solido  is  released,  no  recovery  and  coDsent*  to 
can  be  had  aeainst  him.     To  this  it  may  be  answered,  volenti  mortfago  on  the 

"  ./  /  property  of   the 

non  Jit  injuria.  Le  Carpentier  assented  to  that  release  ^^  Jj!,"^S^tbel»S 
mortgages,  and  the  sale  of  the  property  of  the  treasurer,  he  "Ji^^y^f ^J^ 
was  the  agent  of  the  parties  in  making  the  sales  as  auctioneer,  E*2,indTn**iriire! 
the  transaction  turned  to  his  advantage,  was  intended  for  his  iLreby'raie'Zi^' 
relief  as  surety  for  the  year  1829  when  it  took  place,  it  was  Jirety*  w't^'cSl 
one  of  the  conditions  upon  which  he  signed  the  notes  on  iH'^wUdo  wuh 

^  .  •  hinif  is  releaieiL 

account  of  the  deficit  of  Guerin. 

We  proceed  to  examine  the  most  important  ground  of 
defence  set  up  by  J.  Le  Carpentier  and  Martin  Blache  in 
relation  to  the  validity  of  the  three  last  bonds  subscribed  by 
them  as  sureties  for  the  years  1827,  '28  and  '29.  They 
allege  that  these  bonds  were  signed  by  them  in  error  and  that 
they  were  induced  to  give  their  consent  by  the  conduct  of 
the  corporation  in  annually  approving  the  accounts  ren- 
dered bj  the  treasurer  and  re-electing  him.    That  the  gross 


BLAGHJE  XT 
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^^jr"?834  "'  "^^K^ig^'^c®  of  the  plaintiffi  amount  to  fraud,  (db^)  whichinvaB- 
=»  dates  the  contract,  that  they  were  ignorant  of  any  previous 
deficit,  and  were  authorised  by  the  conduct  of  the  plaintiffi, 
Ai-s  to  believe  that  none  existed,  and  that  without  that  belief,  tbey 
would  not  haios  subscribed  the  bonds,  and  that  their  consent 
thus  procured  by  false  representations  is  not  binding  on  them. 

The  facts  in  relation  to  the  rendition  of  accounts  and  of 
their  approval,  are  the  following.  On  the  15th  of  February, 
the  city  council  resolved,  that  the  account  rendered  by  the 
treasurer  for  the  years  1821  and  '23,  up  to  the  last  of  April, 
be  approved,  and  the  treasurer  be  requested  to  publish  it 
On  the  11th  of  May,  1824,  it  was  resolved,  that  theaccoont 
of  receipts  and  expenditures  rendered  by  the  city  treasurer 
for  the  year  1823,  be  approved;  and  the  treasurer  be  re- 
quested to  publish  it  with  an  alteration,  so  as  to  show,  whether 
the  balance  in  favor  of  the  city  at  that  time,  of  ninety-four 
thousand  four  hundred  and  thirty-two  dollars  and  twenty-four 
cents,  was  in  cash,  or  in  notes.  On  the  6th  of  March,  1835, 
the  chairman  of  the  committee  of  finance,  submitted  to  the 
council,  the  account  rendered  by  the  treasurer  for  the  year 
1824,  and  having  reported  that  the  committee  had  examined 
it  and  found  it  correct,  it  was  approved  by  the  council,  and 
they  authorised  its  publication.  On  the  20th  of  August  1835, 
the  chairman  of  the  committee  of  finance,  reported  that  they 
had  examined  the  account  rendered  for  the  six  months  end- 
ing, June  30th,  and  found  it  exact  and  correct.  No  resolu- 
tion was  taken  on  this  report.  This  appears  to  have  been 
the  last  account  ever  rendered.  Nor  does  it  appear  that  the 
real  state  of  the  treasury  was  ever  inquired  into  previously 
to  1829.  No  inquiry  was  ever  made  whether  the  treasurer 
had  faithfully  administered,  and  whether  the  balances  exhibi- 
ted by  his  accounts  were  really  on  hand. 

By  the  3d  section  of  an  act,  supplementary  to  the  several 
acts  concerning  the  city  and  corporation  of  New  Orleans^  ap- 
proved March  14th,  1820,itis  declared  that  it  shall  be  the  duty 
of  the  mayor  and  council,  to  cause  the  treasurer  of  the  cor- 
poration to  pubhsh  on  the  first  Monday  of  March  in  eachyc  > 
an  accurate,  detailed  and  just  statement  of  the  receipts^ 
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expenditures  and  dondition  of  the  treasury^  of  said  body  politic  9  ^U^**^"* 
and  publish  the  same  in  at  least  two  of  the  Gazettes  printed 


in  New  Orleans;  the  said  statement  before  it  is  printed,  shall  9,. 
be  carried  by  the  treasurer  aforesaid  before  some  judge  or  b^-^cwebtals 
justice  of  the  peace,  before  whom  he  shall  testify  on  oath, 
that  the  same  is  a  faithful  and  correct  statement.  Section 
9th,  should  the  treasurer  of  the  said  corporation,  refuse  to 
account  as  directed  by  this  act,  he  shall  pay  a  fine  of  two 
thousand  dollars.  Said  fine  to  be  recovered  on  motion  before 
the  District  Court  by  the  attorney  general  or  his  assistant, 
ten  days  notice  of  which  shall  be  given  to  the  said  treasurer, 
and  it  is  hereby  made  the  duty  of  the  attorney  general,  to 
inquire  and  see  that  the  provisions  of  this  act  are  faithfully 
jfiilfiUed,  and  proceed  as  the  case  may  require.  The  rules  of 
proceeding  in  the  city  council  provide  for  the  appointment  of 
a  standing  committee  of  ways  and  means,  among  whose  duties 
is,  that  of  examining  and  verifying  the  accounts  of  the 
treasurer. 

But  the  annual  publication  of  the  detailed  account  of 
receipts  and  expenditures,  for  the  information  of  the  citi- 
zens, forms  but  a  small  part  of  the  duties  of  the  treasurer. 
It  is  made  his  duty  by  law  ^'  to  receive  and  pay  all  monies 
belonging  to  said  corporation,  to  keep  regular  accounts  of 
their  real  and  personal  property,  to  collect  the  rents,  dues 
and  demands,  belonging  thereto,  once  in  every  year,  at  such 
time  as  shall  be  directed  by  the  said  mayor  and  city  council; 
to  publish  an  account  of  the  receipts  and  expenditures  of 
the  said  treeisury,  provided  that  no  payments  be  made  by  the 
said  treasurer,  unless  the  same  be  authorised  by  a  warrant 
drawn  by  the  persons  exercising  the  functions  of  mayor,  in 
pursuance  of  an  order  of  the  city  council.^' 

We  derive  but  little  aid  on  this  question  from  adjudicated 
cases.  Two  cases  have  been  cited  by  the  plaintiffs^  counsel, 
decided  by  the  Supreme  Court  of  the  United  States;  those 
of  the  United  States  vs.  Kirkpatrick^  9  WheaUm^  720,  and  the 
United  States  vs.  Vanzandt,  11  Wheaton^  188.  The  first  was  TheUwtofthe 
an  action  against  sureties  on  a  collector's  bond.  It  is  the  q£ri^^u!ri^ 
doty  of  the  comptroller  of  the  treasury  to  call  collectors  to  to^l^ne*  ^ 

Mttle     tho     ac- 
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Eastesh  Di8.  an  account  quarterly,  and  in  case  of  failure  to  account,  and 

Jlfoy,  1834.  1  J7     »  7 

=====  to  issue  a  warrant  of  distress  against  the  delinquent;  and 
"^^**  m"  ^"  ^^^  question  was,  whether  the  neglect  of  the  comptroller 
BLACHXETAL8  ^q  ^gj]  ^^c  collector  to  au  account  periodically,  according  to 
debton  at  stated  law  and  thc  conscqueut  injury  to  the  sureties,  released  them 

periods,  is  direc-  ^  ,  t.  o      •/ 

tory,  and  coarti-  from  their  liability,  on  the  £:round  of  laches.    The  court 

Cute*  no  part  of  ^  '  o 

SeromiJflli'Ii  ^^T'  **  ^*  *^  ^^^  ^^^  ^^^^  Tcquircd  that  settlements  should  be 

Sim  "to  u  ^a'S  ™ade  at  short  and  stated  periods,  and  the  sureties  have  a 

duduu-^^'  i£S  right  to  look  to  this  as  their  security.      But  these  provisions 

auretie*,  of  the  law  are  enacted  by  the  government  for  its  own  seen- 

rity  and  protection,  and  to  regulate  the  conduct  of  its  own 

officers.      They  are  merely  directory  to  such  officers,  and 

constitute  no  part  of  the  contract  with  the  surety.'^     In 

the  second  case,  which  was  against  the  sureties  of  a  paj- 

master,  the  same  principle  was  re-affirmed. 

It  is  apparent  that  the  question  in  those  cases  was  as  to 
the  effect  of  negligence  on  the  part  of  public  officers  upon 
an  existing  contract.  Those  cases  and  the  one  now  under 
consideration  would  be  analagous,  if  the  treasurer  had  been 
elected  to  continue  in  office  during  the  pleasure  of  the  cor* 
poration,  with  an  obligation  to  render  an  account  annually, 
and  the  defendants  had  been  sureties  for  the  whole  term. 
But  the  question  here  is  not  as  to  an  existing  contract,  bat 
what  e£fect  shall  be  given  to  the  repeated  omissions  and 
neglect  of  the  mayor  and  city  council,  as  relates  to  a  new 
contract  about  to  be  entered  into;  and  the  question  seems 
^!^*^i2  ^  to  be  narrowed  down  to  this,  shall  it  be  considered  as  a  condi- 


bond  b  for  a  new  tion  precedent  implied  in  this  new  contract,  that  the  corpora- 

'cootraet,  and  the 

saretiea  who  tign  tion  had  comolicd  with  the  law  in  strictly  calling:  the  trea- 

it    cannot    amil  ^  i  a' 

themselves  of  a  surcr  to  au  accouut  uudcr  a  preceding  one.      If,  in  relation 

neglect  of  duty  to  r  o  7 

to  !SJiISt"'5bJ  *^  *  contract  already  entered  into,  it  was  considered  by  the 
SfJSfHr.  '''  Supreme  Court  of  the  United  States,  that  the  obligation  to 
call  the  officer  to  an  account  according  to  law,  did  not  form 
a  tacit  condition  of  the  contract  itself,  it  is  not  easy  to  per- 
ceive how  we  are  to  declare,  that  as  to  a  new  contract,  it 
formed  a  substantive  stipulation  or  condition,  that  under  a 
previous  one  the  treasurer  had  been  regularly  called  to 
render  his  accounts^  and  that  he  was  not  a  defaulter.    V  ^ 
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new  treasurer  had  been  elected,  and  new  sureties  had  been  E*"*""  D". 


ofieredy  could  they  have  set  up  such  a  defence  as  to  the  trea-  ^==- 

^    .,  J.  ft  MAYOR   ET  AL8 

surer  of  the  preceding  years?  i,,.. 

The  treasurer  of  1827  must  he  regarded  as  totally  distinct  blacheetals 
from  that  of  1828,  although  the  same  man  was  elected. 
The  obligations  of  the  sureties  is  expressly  limited  to  the  year. 
But  it  is  said  here  is  an  error,  created  by  the  conduct  of  the 
plaintiffs;  the  argument  is  that  if  the  sureties  had  known 
that  the  treasurer  was  in  arrears  for  the  preceding  years, 
they  would  not  have  signed  the  contract;  that  their  igno- 
rance was  owing  to  the  gross  negligence  of  the  mayor  and 
city  council,  and  that  this  gross  negligence  is  equivalent  to 
fraud,  (o^/,)  which  vitiates  all  contracts. 

*<  Fraud,"  says  the  Code,  ^^as  applied  to  contracts,  is  the 
cause  of  an  error,  bearing  on  a  material  part  of  the  contract, 
or  continued  by  artifice  with  design  to  obtain  some  unjust 
advantage  to  the  one  party,  or  loss  to  the  other."  Civil 
Code,  art.  1841. 

This  error  must  be  on  some  material  part  of  the  contract, 
and  the  artifice  or  manoeuvre  must  be  designed  to  obtain  an 
unjust  advantage.  The  maxim  that  gross  negligence  is  equal 
to  fraud,  will  not  supply  the  want  of  proof,  that  the  conduct 
or  acts  by  which  the  sureties  were  deceived,  was  done  with 
intent  to  deceive  them  in  relation  to  this  contract.  Th^t 
the  maxim  might  perhaps  be  invoked  to  prove  the  members 
of  the  city  council  and  the  mayor  personally  liable  to  the 
city  corporation  for  any  loss  sustained  in  consequence  of  their 
palpable  neglect  of  duty,  but  we  cannot  see  its  bearing  on  the 
contract  in  question  in  the  absence  of  all  proof  to  show 
design,  nor  can  we  perceive  how  it  forms  a  material  part  of 
this  new  contract,  that  a  former  one  had  or  had  not  been 
complied  with.     Merlin*s  Rep.  verbo  dolj  sect.  1.  When  on  obu. 

It  is  not  pretended  that  these  bonds  are  not  valid  as  to  the  to^o^  pnncipd 
principal  oblifi:or,  and  the  sureties  having  acceded  to  a  valid  ties  cannot  avoid 

..  ®  II.  j.i_  responsibllitieain 

obligation,  cannot  avoid  the  responsibility  mcurred  vnthout  curred  und«r  it 
showing  that  they  were  deceived,  and  induced  to  enter  into  ^^J^  iSSJS 
the  contract  by  devices  practised  on  them  with  that  intention.  JJcerint'entionril 
These  principles  seem  to  us  applicable  with  great  force  to  ^e£'"***^  "* 
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Eastbrh  Dk.  contracts  of  suretyship.    Such  are  supposed  to  be  the  intimate 
=  and  confidential  relations  existing  between  the  principal  and 
"^^^"^  ^^"  surety,  that  it  is  not  easy  to  show  what  may  have  been  the 
BLACHSETALs  induceoient  for  entering  into  such  an  engagement 

The  principal  defendant  has  urged  a  variety  of  matters  in 
his  defence,  which  we  shall  now  proceed  to  notice* 

I.  He  contends  that  most  of  the  defalcations  charged 
against  him  are  attributable  to  the  misconduct  of  a  book- 
keeper, whom  he  was  compelled  to  employ  by  a  resolution 

If    the    city  of  the  citv  couucil,  and  who  was  paid  by  the  corporation. 

treuurer,   under  ''  *  ^  * 

a  reMiution  of  That  the  falso  entries  in  the  books  are  in  his  hand  writing, 

the  city  council,  ° 

keeper andmJta  ^^^  ^^^*  ^®  Corporation  is  accountable  for  his  conduct.  It 
withdIJirmMcy  is  true,  the  treasurer  was  authorised  by  a  resolution  of  the 
^SwtST^u-  city  council  to  employ  a  book-keeper,  but  the  selectioD  of  a 
or"  uid  dts^!^  person  so  to  be  employed  was  lefl  to  himself.  If  his  confi- 
fidiireDtriM^uid  douco  was  betrayed,  if  instead  of  making  him  merely  a  book- 

fraudulent       ac- 
count*, instead  of  keeper,  the  treasurer  put  it  in  his  power  to  withdraw  money 

being     a     mere  *  *^  *^ 

bSJrajesTe'ron-  ^^^  *^®  trcasury  without  the  warrant  of  the  mayor,  and  to 

Si'°'**'tr?iSirerf  disguise    Ws  pcculatious   by    false    entries  and  fraudulent 

hu^nScindScv***^  accouuts  rendered  to  the  city  council,  it  is  clear  that  instead 

of  a  mere  book-keeper,  he  became  the  confidential  agent  of 

the  defendant,  and  that  the  latter  is  liable  to  the  corporation 

for  his  misconduct. 

II.  It  is  further  alleged  that  the  city  council  improperly 
interfered  in  the  manner  of  keeping  the  treasury  accounts, 
and  thereby  created  such  confusion  and  embarrassment  in 
the  books,  that  the  treasurer  appears  to  have  received  large 
sums,  which  in  fact  never  came  into  his  hands.  By  a  resolu- 
tion of  the  27th  of  April,  1822,  the  treasurer  was  directed  to 
keep  the  following  books,  viz.  a  cash  book,  a  journal)  a 
grand  livre,  a  book  for  bills  payable  and  receivable,  a  book 
for  taxes  and  one  for  rents.  The  method  of  keeping  the 
books  according  to  this  ordinance,  does  not  appear  to  us 
difficult  to  comprehend,  and  in  relation  to  the  cash  book, 
nothing  is  more  simple;  he  is  directed  to  debit  himself  with 
all  sums  received,  and  credit  himself  with  all  sums  paid  by 
him,  and  strike  a  balance  every  month. 
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HI.  It  is  further  contended   that  the  mayor  had  been  Eabtebw  Dis. 

Jf«y,1834. 

entnisted  with  funds  belonging  to  the  corporation,  and  that  ===: 
he  ought  first  to  be  called  on  to  render  his  account.    It  "*^®^*''  *" 
appears  that  the  mayor,  on  various  occasions,  was  authorised  blacks  ktals* 
by  the  city  council  to  procure  the  discount  of  notes  at  the 
different  banks  for  the  corporation.     His  authority  extended 
no  further,  and  the  court  cannot  presume  that  he  acted 
beyond  his  powers.     But  it  is  shown  by  positive  evidence, 
that  most  of  the  money  procured  in  this  way,  was  paid  over 
to  the  treasurer,  and  by  very  strong  presumptions,  that  the 
whole  was. 

The  total  amount  of  deficit,  as  relates  to  the  principal 
defendant,  is  forty-four  thousand  four  hundred  thirty-seven 
dollars  and  eighty-eight  cents,  independently  of  that  occa- 
sioned by  the  infidelity  of  Guerin. 

The  responsibility  of  Joseph  Le  Carpentier  commenced 
on  the  4th  of  April,  1823;  he  must  be  credited  in  the  above 
account  with  a  charge  for  taxes  in  1822,  amounting  to  six 
hundred  sixteen  dollars  and  ninety  cents,  and  one  hun- 
dred thirty-five  dollars  and  sixty  cents  in  cash,  deficit  for 
1822  and  ^23,  and  eight  dollars  charged  in  November,  1822, 
in  all,  seven  hundred  sixty  dollars  and  fifty  cents,  leaving  a 
balance  of  forty-three  thousand  six  hundred  seventy-seven 
dollars  and  thirty  eight  cents.  The  deficit  of  1829,  greatly 
exceeded  the  amount  of  the  bond,  and  the  defendants,  Le 
Carpentier  and  Blache,  having  already  arranged  in  solido 
with  their  principal  for  upwards  of  fourteen  thousand  dollars, 
although  nominally  as  endorsers,  yet  we  think  it  was  not 
the  intention  of  the  parties  that  the  legal  liability  of  the 
sureties  for  that  year  should  exceed  twenty  thousand  dollars. 
The  excess  of  the  deficit  should  therefore  be  deducted  from 
the  above  sum,  which  will  leave  a  balance  against  the 
defendant  Le  Carpentier  of  thirty  thousand  nine  hundred 
twenty  dollars  and  twenty-eight  cents.  The  liability  of 
Martin  Blache  for  the  years  1827,  '28  and  '29,  upon  the 
same  principles,  appears  by  the  evidence,  to  amount  to  seven 
thousand  seven  hundred  fourteen  dollars  and  thirty-three 

cents. 
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B^'J**"  P"-     We  have  reached  these  results  after  the  most  minute  and 

=====  critical  examination  of  the  evidence,  and  the  most  anxious 

9t,         consideration  of  the  questions  of  law  involved  in  these  cases. 

BLAOHssTAu  j^  jj^j  ^^^  |,g  misplaccd  to  state  here,  that  we  have  detected 

no  evidence  of  intentional  fraud  or  peculation  on  the  part  of 
the  treasurer,  personally.  He  appears  before  us  rather  as 
the  victim  of  a  too  liberal  confidence  abused  and  betrayed; 
and  of  that  looeeness  in  conducting  the  business  of  his  depart- 
ment, which  is  not  incompatible  with  the  purest  personal 
integrity. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  proceeding  to  render  such  judgment  as  in  tbe 
opinion  of  this  court  ought  to  have  been  given  below:  it  is 
Airther  ordered,  adjudged  and  decreed,  that  the  plaintiffi 
recover  in  tibe  case,  No.  9118,  of  the  defendants  C.  L.  Blacbe, 
Joseph  Le  Carpentier  and  Martin  Blache,  in  solido^  the  sum 
of  three  thousand  one  hundred  and  twenty-seven  doUars  and 
twenty-six  cents,  with  interest  at  five  per  cent  from  judicial 
demand  and  costs  of  protest  and  of  this  suit  in  both  courts. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
plaintifis  recover  of  the  defendant  Charles  Louis  Blacbe  in 
the  case.  No.  9315,  the  sum  of  forty-four  thousand  four  hun- 
dred and  thirty-seven  dollars  and  eighty-eight  cents;  of  Joseph 
Le  Carpentier  in  solido  witii  said  C.  L.  Blache,  tbe  sum  of 
thirty  thousand  nine  hundred  and  twenty  doUars  and  twentf- 
eight  cents;  and  of  Martin  Blache  tn  M)/tcb  with  the  said 
C.  L.  Blache  and  Joseph  Le  Carpentier,  the  sum  of  seven 
thousand  seven  hundred  and  fourteen  dollars  and  tiiirty-tbree 
cents,  and  that  there  be  judgment  in  favor  of  Nicolas  Lescon- 
flair:  and  it  is  further  ordered,  that  the  said  defendants, 
except  Lesconflair,  pay  the  costs  of  both  courts. 
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APPXAL  PBOM  THS  COUBT  OP  THS  PIIUT  XVIMOIAL  DISTRICT. 

Wliere  a  person  is  sned  on  an  obligation  and  admits  it,  but  pleads  a  deduction 
of  tlie  price  of  the  object  for  which  it  was  given,  and  fails  to  prodace  any 
evidence  in  support  of  his  plea,  and  appeals,  the  appeal  will  be  considered 
as  taken  for  delay,  and  the  judgment  will  be  affirmed  against  him,  with 
ten  per  cent,  damages,  and  costs. 

The  plaintifr,  as  curator  of  the  vacant  estate  of  James 
DxxfSjy  deceased)  caused  a  certain  slave  belonging  to  said 
estate,  to  be  sold  at  probate  sale,  at  which  the  defendant 
became  the  purchaser,  and  gave  his  check  on  the  Mechan. 
icks'  and  Traders'  Bank  for  four  hundred  and  eighty  dollars, 
in  part  payment  of  the  price.  Afterwards,  and  before  the 
check  was  presented,  he  went  to  the  bank  and  countermand- 
ed payment*  The  plaintiff,  in  his  capacity  of  curator,  &c., 
instituted  suit  on  the  check  against  Proctor  for  its  amountf 
with  interest,  and  costs  of  protest  * 

Proctor^  in  his  answer,  admitted  that  he  gave  the  check 
for  the  object  stated  in  the  plaintiff's  petition,  and  counter- 
manded the  payment  of  it  at  the  bank.  He  alleges  that  the 
slav^was  not  such  as  had  been  represented,  and  that  he  was 
afflicted  with  a  redhibitory  disease  in  the  neck,  by  which 
his  value  was  greatly  diminished,  and  for  which  he  claims  a 
deduction  of  three  hundred  dollars,  from  the  original  price, 
and  sets  it  up  in  his  answer  as  a  reconventional  demand. 

On  the  trial  no  evidence  was  adduced  by  the  defendant 
in  support  of  his  plea  and  demand,  and  the  district  judge 
rendered  judgment  in  favor  of  the  plaintiff  for  the  amount 
of  the  check,  costs  of  protest  and  interest,  &lc. 

The  defendant  appealed. 

On  the  appeal,  the  plaintiff  and  appellee  prayed  the 
affirmance  of  his  judgment,  with  ten  per  cent,  damages,  as 
a  frivolous  appeal. 


HAOAV 
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Ea«»w  Du.  The  answer  of  John  Hagan  to  the  petition  of  appeal, 
==ss5  aver  that  he  sued  alone,  and  the  court  rendered  judgment 
in  favor  of  3 dm  Hagan  &  Cb.,  who  are  in  no  manner  inter- 
ested in  the  suit  He  prays  that  the  appeal  he  dismissed  at 
the  appellant's  cost;  or  that  judgment  be  reversed,  andihe 
cause  ordered  to  proceed  in  the  name  of  John  Hagm 
alone* 

Macreadjf,  for  the  plaintiff  and  appellee. 

McMillen  and  Elliott^  for  the  defendant  and  appellant, 
contended: 

1.  That  the  judgment  must  be  reversed,  because  there  is 
no  legal  proof  of  the  plaintiff's  claim. 

2*  In  all  claims  over  five  hundred  dollars,  the  testimony 
of  one  witness  is  insufficient  to  establish  them.  La.  Code, 
2257. 

3.  This  judgment  was  rendered  on  the  sole  testimonj  of 
one  witness,  and  must  be  reversed,  and  judgment  of  non- 
suit entered  for  the  defendant. 

Mabtik,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  and  appellant  has  prayed  the  dismissal  of 
the  appeal,  on  the  ground  that  bj  his  petition  it  appears  that 
he  sues  for  himself  personally,  and  the  judgment  is  rendered 
in  favor  of  John  Hagan  &  Co.,  who  are  in  no  manner  inte^ 
ested  in  the  suit;  and  he  has  added  a  prayer,  that  if  the 
appeal  be  not  dismissed  the  judgment  may  be  reversed,  and 
the  case  sent  back  for  further  proceedinffs. 
not  te  ^£mi«ed  It  appears  to  us  that  the  appeal  ought  not  to  be  dismissed 
that  tii6  jwiff-  on  the  fint>und  relied  on.    If  the  first  court  erred  in  giving 

raent  of  tbe  iiiie'  ^  v 

!^ld«^^  t^  judgment  to  the  injury  of  the  plaintiff  and  iq»peUee,  the 
£tjr!  SiS  law  has  pointed  out  a  mode  by  which  he  may  be  reHeTe^ 

ftom  that  atioiea  •      j.i_»        «x 

in  the  petition.       lU  uUS  COUrt. 

peSi^'w^ftJ      As  he  has  prayed  for  the  reversal  of  the  judgment,  and 
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the  defendant  and  appellant  has  joined  in  this  prayer,  we  ^^jJ^J^"' 
must  reverse  it;  as  to  affirm  it,  wonld  be  to  grant  to  the  ' 

plaintifis  and  appellants  something  ultra  petititme.  ^5. 

He  has  not  prayed  us  to  amend  it,  bat  to  remand  the^^  jiJ^J^^-^^  ^ 
case;  but  he  has  not  urged  any  thing  which  authorises  our  ^**^~^  *'„'^* 
acceding  to  his  request.  £?""  /^rSg 

The  defendant  and  appellant  has  prayed  our  judgment  j^Stumcf 
in  his  favor.      We  have  carefally  looked  over  the  record,  fiJ?hu',!SJd  dS' 
and  it  does  not  appear  to  us  that  the  plaintiJET  has  made  out  ny  of^ne^te^ 

k*  «  ^  is  insufficient  to 

IS  case  by  proof*  confirm  a  judff- 

ment  by  default. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  there  ^'^^  ■"wui'^b© 
be  judgment  for  the  defendant  and  appellant,  as  in   case  y^*  tL'^dS- 
of  non-suit;  the  plaintiff  and  appellee  paying  the  costs  in  ^®***«»*- 
both  courts. 


KELLAR  vs.  BANKS. 

APPXAL  ntOM  TBS  COVHT  OV    THB  FIRST  JUDIOIAX.    DISTRICT* 

A  partner  is  a  competent  witness  for  his  co-partner  in  suit  for  the  recovery 
of  the  price  of  work  which  was  done  before  the  partnership  was  f<mned, 
and  when  he  has  no  interest  in  the  result  of  the  suit 

The  objection  to  a  partner  as  a  witness  for  his  co-partner  in  a  matter  which 
took  place  before  the  eiistence  of  the  partnership,  goes  to  liis  credibility 
and  not  to  his  competency. 

In  a  ease  where  there  is  much  testimony  introduced  on  both  sides  and  a 
motion  for  a  new  trial,  although  the  judgment  of  the  District  Court 
appears  cleariy  correct,  the  Supreme  Court  will  not,  in  snch  a  case,  aiffirm 
it  with  damages  for  a  frivolous  appeal. 


KCLLAB 
BAHKS. 


538  CASES  IN  THE  SUPREME  COURT 

E«j«K"  Dh.     The  plaintiff  institated  hia  suit  to  recover  the  sum  of  five 

JMyi  1834.  ^ 

handred  and  sixty  eight  dollars  and  sixty-four  cents,  for 
work  and  labor  done  and  materials  furnished  for  the  use 
and  benefit  of  the  defendant^  and  at  his  request  It  con- 
sisted of  copper  and  zinc  materials  furnished  and  put  on  a 
certain  building  of  the  defendant,  all  of  which  is  detailed  in 
an  account  annexed  to  the  petition. 

The  defendant  plead  a  general  denial,  and  admitted  that 
the  plaintiff  undertook  the  work  which  was  to  cover  a  house, 
.  but  did  it  so  badly  and  in  such  an  unworkmanlike  manner, 
that  the  materials  furnished  by  defendant  were  almost 
destroyed,  by  which  he  sustained  a  loss  of  four  hundred  and 
seventy-fleven  dollars  and  sixty-two  cents  of  their  value,  and 
that  he  has  suffered  damages  in  consequence  of  the  unfaith- 
ful manner  the  work  was  done  to  the  amount  of  five  hundred 
dollars,  which  sums  he  annexed  to  his  answer,  and  pleads 
them  in  compensation  and  reconvention  against  the  plaintiff's 

demand. 

There  were  a  number  of  witnesses  examined  on  hotb 
sides,  touching  the  manner  in  which  the  zinc  was  put  on  as 
a  covering  or  roof  of  the  defendant's  house.     It  was  admitted 
that  the  plaintiff  was  a  good  workman  in  copper,  and  that 
the  workmanship  of  this  roof  is  of  excellent  quality  inde- 
pendently of  the  mode  of  fastening  on  the  zinc.    That  if  t  e 
material  had  been  copper  or  tin,  the  mode  followed  by    e 
plaintiff  is  the  right  one.    The  district  judge  considered  it  a 
kind  of  experiment  which  was  to  be  made  at  the  ^^^^ 
expense  of  the  defendant,  and  that  the  plaintiff  was  entitl 
to  the  amount  of  his  account  which  was  proved  to  be  reason- 
able for  the  work  done  and  materials  furnished.    Judgmen 
was  given  accordingly,  and  the  defendant  appealed. 

Martin,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff's  claim  for  work  and  labor  done  in  corenng 
the  defendant's  house  with  zinc,  is  resisted  on  the  S^^^^^ 
the  work  having  been  done  in  so  bad  and  unwor 
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manner  that  the  roof  leaked  so  much  as  to  render  the  house  Eastsrn  Dit. 

JIToy,  1834. 

absolutely  useless.     The  allegation  of  the  defendant  is  repel-  ====== 

led  and  the  leakage  is  attributed  to  the  badness  of  the  mate- 
rials furnished  bj  the  defendant,  who  is  appellant  from  the 
judgment  rendered  against  him. 

As  is  usual  in  a  case  like  the  present,  each  party  has 
brought  a  number  of  witnesses  to  support  his  allegations. 
Those  of  the  plaintiflF  say  he  remonstrated  with  the  defen- 
dant on  the  badness  of  the  zinc,  and  those  of  the  defendant, 
that  he  remonstrated  with  the  plaintiff  while  the  work  was 
going  on,  on  the  bad  method  which  had  been  adopted  in 
laying  on  the  sheets  of  zinc. 

After  the  testimony  had  been  taken  down,  the  defendant's  compSSS*'  wu* 
counsel  insisted  on  the  testimony  of  a  witness  being  stricken  ^JS^i^l^t 
out  on  account  of  his  being  a  partner  of  the  plaintiiT,  who  th^  pnM^^rk 
had  introduced  him;  this  was  opposed  on  the  score  that  the  before  the  part- 

.1  -I  1       ,       nership  waa  rorm- 

conncxion  alleged  to  exist  between  the  witness  and   the  «d,  >nd  when  h« 

haa  no  intereat  ia 

party  did  not  extend  to  the  particular  undertaking  which  '*»?  "*«**  <»'  '•»« 
was  the  object  of  contestation.     The  District  Court,  in  our    The  objection 

to  a  partner  aa  a 

opinion  correctly,  held  that  the  objection,  if  any  there  was,  ^it"***  r?' wa  co- 
went  to  the  credibility  but  not  to  the  competency  of  the  '*iice'bl!fore'*th'^ 

witness.  exMtence    of  the 

partnerahip  foea 

On  the  merits,  a  close  examination  of  the  declarations  of  i:ij*"ni'*1i*'"i2 
the  witnesses  has  led  us  to  the  conclusion,  that  the  judge  did  "'J^'^ct^whera 
not  err  in  that  to  which  he  came.  2Souy  Tu^^- 

The  plaintiff  has  claimed  damages  for  a  frivolous  appeal;  ^d**!  ^io^iS 
but  it  has  not  appeared  to  us  that  the  case  is  one  which  calls  diruidgmeDt  ^of 

•        ,  the  Diatrict  Court 

tor  them.  appeara     clearly 

correct,  the   Su- 
preme Tourt  will 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  narm  u  with  da- 

1        T-k         .        j^  1  m  1.1  magea    aa   for    a 

judgment  of  the  District  Court  be  amrmed  with  costs.  frivoioua  appeal. 

L.  C  Duncarij  for  the  plaintiff. 
Sierrett^  contra. 
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SYNDIC  OF  McMANUS  vs.  JEWETT. 

APPEAL   FROM   TBB  PAEISH    COURT  FOR  THE    PARISH    AND   CITT  Or 

NEW  ORLEANS. 

In  acts  of  sale  and  conveyance  of  immoveable  property,  the  sale  b  not 
complete  until  all  the  parties  sign  the  act ;  and  until  aU  have  ugned,  tkose 
that  first  signed  may  recede. 

But  in  a  contract  of  sale  signed  by  the  vendor  and  vendee,  in  which  the 
price  and  terms  of  payment  are  settled,  the  stipulation  that  a  third  penoQ 
named  in  the  act,  will  release  a  certain  mortgage,  is  a  stipulation  inCsror 
of  the  purchaser,  b  collateral  to  the  contract ;  and  the  sale  does  not 
depend  on  that  condition,  and  is  valid  without  the  signature  of  such  third 
person. 

The  voluntary  execution  of  a  contract,  carries  with  it  a  renunciation  of  all 
exceptions  which  the  party  executing  might  have  set  up  against  it  to 
relation  to  vices  or  nullities  of  form. 


A  third  person  named  in  an  act  of  sale,  who  stipulates  therein  to  relesfe  a 
mortgage  on  the  property  sold,  may  be  called  as  a  witness  by  the  vendee 
to  prove  that  he  had  released  the  mortgage  as  stipulated,  although  he  never 

signed  the  act  containing  this  stipulation. 

A  sale  made  to  one  not  a  creditor ,  by  an  insolvent  or  absconding  debtor,  even 
within  the  tliree  months  preceding  his  failure,  is  not  presumed  to  be 
fraudulent,  and  in  an  aetion  to  annul  it,  the  burthen  of  proof  is  on  the 
party  attacking  the  contract. 

The  5th  section  of  the  act  creating  the  office  of  register  of  conveyances, 
requiring  all  acts  of  transfer  of  immovable  property  and  slaves,  whether 
passed  before  a  notary  or  otherwise,  to  be  registered,  or  to  have  no  effect 
against  third  persons  but  from  the  day  of  registry,  does  not  apply  ^^ 
purchasers  totCAmtfnoltce;  and  operates  In  favor  of  such  creditors  of  the 
vendor  as  have  a  recorded  judgment,  or  an  attachment  levied  before 
registry. 
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The  regiatiy  of  an  act  of  sale  in  the  office  of  the  register  of  conveyances,  Eastirit  Dis. 
,    -                          ,                                                                                                 Jtf«y,  1834. 
before  any  proceedings  are  had  against  the  purchaseri  or  notice  to  him  of  

the  claims  of  the  creditors  of  the  vendor,  renders  the  sale  valid,  although 

not  made  until  after  a  sequestration  issues  against  the  property. 


A  sequestration  is  a  judicial  deposit,  and  is  essentially  a  conservatory  act, 
which  does  not  divest  the  title  of  the  owner,  and  gives  the  creditor  no 
greater  right  than  he  had  before. 

This  suit  is  brought  by  the  syndic  of  the  creditors  of 
Francis  McManus,  an  absconding  debtor,  to  annul  two  acts 
of  sale  made  by  McManus  to  the  defendant,  of  three  lots 
of  ground  in  New-Orleans,  when  on  the  eve  of  brankruptcy. 

The  petition  charges  that  McManus  conveyed  to  John 
Jewett,  of  the  city  of  New  York,  a  lot  of  ground  on  Com- 
merce street,  by  a  public  act,  dated  the  13th  of  February? 
1833,  and  also  two  other  lots  by  notarial  act,  dated  the  30th 
of  January,  1833;  copies  of  which  acts  are  annexed  to  the 
petition.  That  the  sale  of  the  13th  of  February  is  not 
valid,  because  it  was  not  completed  by  the  signatures  of  all 
the  parties,  nor  recorded  in  the  office  of  the  register  of  con- 
veyances until  after  McManus  had  absconded;  that  the  act 
of  the  30th  of  January,  1833,  was  never  registered,  and  can 
have  no  effect  against  the  creditors  of  McManus.  The 
transfer  of  these  lots  by  the  said  acts  is  alleged  to  be  voida- 
ble as  to  the  creditors  of  McManus,  for  the  following 
reasons:  1st.,  Because  they  were  made  by  McManus,  when 
he  was  insolvent,  to  the  knowledge  of  the  defendant,  and  for 
the  purpose  of  defrauding  his  creditors.  2d.,  Because  the 
said  sales  and  transfers  were  made  without  any  considera- 
tion being  paid  by  the  defendant.  The  plaintiff  prays  that 
Jewett  be  cited  by  his  agent  residing  in  New-Orleans,  and 
that  an  attachment  issue  against  said  property,  and  an 
attorney  be  appointed  to  defend;  and  that  he  may  have 
judgment  annulling  said  sales,  and  decreeing  the  lots  in 
question  to  be  the  property  of  the  creditors  of  McManus. 

The  defendant  denies  generally  the  plaintiff's  demand, 
and  that  he  has  no  right  or  title  to  the  property,  as  claimed 
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EastjbrnJ>is.  in  his  petition,  but  arers  that  he,  defendant,  is  the  hma  fide 
owner  thereof. 

Welhershy^  testified  that  McManaus  absconded  and  left  his 
store  on  the  14th  of  Febraarj,  1833. 

The  statement  of  facts  in  the  record  shows  that  the 
creditors  of  McM anus  filed  their  petition  against  him  as  an 
absconding  debtor  and  obtained  an  order  of  sequestration  of 
the  lots  in  question,  and  for  a  meeting  of  his  creditors  oo 
the  16th  of  February,  1833;  and  the  next  day  proYisioDai 
syndics  were  appointed. 

The  sheriff  returned  the  writ  of  sequestration  as  having 
been  executed  the  day  it  issued,  but  the  property  was  after- 
wards appraised.  No  notice  appears  to  have  been  given 
to  the  defendant  of  these  proceedings. 

The  certificate  of  the  register  of  conveyances  showed 
that  the  act  of  sale  of  the  13th  February,  1833,  was  rej^is- 
tered  in  his  office  on  the  18th  of  February,  two  days  after 
the  sequestration;  and  the  act  of  January  30fh,  1833,  was 
registered  February  4th,  1833.  The  act  of  February  13tb, 
contained  the  following  clause  and  stipulation,  viz:  ^^cMa- 
nus  declares  he  has  disposed  of  his  stock  in  the  bank  of 
Louisiana  to  D.  F.  Burthe,  who  has  obligated  himself  to 
cause  the  mortgage  on  said  lots  in  favor  of  the  bank,  io  be 
cancelled^  and  for  better  certainty,  the  said  D.  F.  Burthe 
hereby  declares  and  obligates  himself  to  cause  said  mort- 
gage to  be  cancelled  in  sixty  days  from  the  date  hereof.'' 
The  vendor  and  vendee  signed  the  act,  but  Burthe  omitted 
to  sign. 

On  the  trial,  the  defendant's  counsel  oiTered  to  prove  bj 
Burthe  that  he  was  a  party  to  said  act,  and  that  the  stipnla- 
tion  therein  contained  on  his  part  had  been  complied  witb, 
and  the  mortgage  cancelled.  The  plaintiff's  counsel  object- 
ed to  his  being  sworn  as  a  witness,  on  the  ground  that  pofol 
evidence  could  not  be  received  to  supercede  the  necessity  of 
the  signatures  of  all  the  parties  to  the  act  The  court  sas- 
tained  the  objection,  and  refused  to  suffer  the  testifflonj  to 
go  to  the  jury,  because  it  did  not  go  to  contradict  the  allega- 
tion in  the  plaintiff's  petition,  that  the  notarial  act  had  not 
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been  signed  by  Mr.  Burthe.    A  bill  of  exception  was  taken  Eastkrw  Dis- 

®  "^  '^  May,  1834. 

to  the  opinion  of  the  court.  •-. ^ 

The  judge,  in  his  charge  to  the  jury,  stated  that  the  first 
sale  was  attacked  on  the  ground  of  nullity.  1st,  That  ^^J^; 
Burthe  omitted  to  sign  the  acts.  2d,  That  no  delivery 
took  place.  3d,  That  the  sale  was  made  within  three 
months  of  McManus'  failure.  4th,  That  the  act  was  not 
recorded  in  the  office  of  the  register  of  conveyances,  until 
two  days  after  the  sequestration  issued. 

The  second  sale  is  attacked:  1st,  As  to  one  of  the  lots, 
the  deed  was  not  recorded,  it  being  recorded  only  for  the  lot 
in  Appollo  street.  2d,  In  relation  to  both  lots,  the  sale  took 
place  within  three  months  of  the  insolvency.  3d,  In  relation 
to  Burthe's  omitting  to  sign,  he  charged  "  that  every  party 
mentioned  in  a  contract  must  sign  it,  or  otherwise  all  the 
other  parties  who  have  signed  may  recede." 

There  was  a  verdict  in  favor  of  the  plaintiflT,  and  judg- 
ment rendered  thereon,  annulling  the  two  sales  of  the  lots 
in  contest,  and  decreeing  them  to  be  the  property  of  the 
creditors  of  McManus. 

The  defendant  appealed. 


Preston^  for  the  plaintiflf  and  appellee,  made  the  following 
points: 

# 

1.  The  sales  of  McManus  to  the  defendant  are  null, 
because  the  sale  of  two  of  the  lots  was  not  registered  in  the 
office  of  the  register  of  conveyances,  so  as  to  have  effect 
against  third  persons. 

2.  The  creditors  of  McManus  are  third  parties,  as  respects 
the  sales  from  him  to  the  defendant.  La.  Code^  2523. 
Pothier  on  Obligations^  no.  750.  Merlin^ s  questions  de  droits 
verbo  Tiers^  sec.  2,  vol.  16. 

3.  The  decision  in  the  case  of  Doubrere  vs.  Guellier's 
syndicj  2  Martin^  JV.  5.  174,  was  made  under  the  provisions 
of  the  old  Civil  Code,  which  said  such  sales  ^  shall  have 
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Easterit  Dis.  effect  to  ihepr^udice  of  persons  not  parties  to  the  act  only, 
&c."  The  expressions  in  the  new  Code  on  this  subject,  are 
unequivocal,  and  do  not  sustain  that  decision.  Leu  Code^ 
2242,  2417. 

4.  Two  legal  presumptions  of  fraud  or  simulation  are 
raised  against  these  sales:  First,  Because  thej  were  made 
but  a  short  time  before  the  failure  of  McManus.  Second, 
Because  no  delivery  to  the  vendee  took  place. 

5.  All  sales  of  insolvent  debtors'  property  made  within 
three  months  before  failure  are  null,  unless  the  purchaser 
shows  that  they  were  made  for  a  just  consideratioD, 
and  delivered  bona  fde  at  the  time.  2  Moreau's  Digest^ 
431,  sec*  24. 

6.  Where  no  delivery  of  property  sold  takes  place, 
fraud  is  presumed.  La.  Code,  2456.  So  if  the  vendor 
remains  in  possession  under  a  precarious  title.  4  La,  Rqports^ 
339. 

7.  The  act  to  which  Burthe  is  a  party,  is  not  complete  for 
want  of  his  signature.  3  Mariin,  349.  8  Toullier,  159,  no. 
102,  183,  et  seq.  MerlMs  Reports  and  Questions  de  DroiU 
Vervo  Signature. 

8.  The  creditors  have  rights  which  the  parties  to  these  sales 
have  not  and  cannot  have,  because  the  law  gives  them  their 
remedy  under  a  forced  surrender.     La  Code,  1969. 

9.  The  creditors  do  not  loose  their  right  to  this  property, 
because  the  transfer  as  to  them  is  null,  not  having  been 
recorded  in  the  office  of  the  register  of  conveyances. 

10.  An  attaching  creditor  can  only  attach  the  rights  of 
his  debtor;  but  in  the  case  of  Williams  vs.  Hagan  et  fl/«? 
the  creditors  obtained  rights  which  the  debtor  could  not 
claim.     2  La.  Reports,  122. 

11.  The  registry  of  the  acts  of  sale  could  not  take  place 
after  the  sequestration  issued.  The  sheriff  had  the  keys? 
and  was  ordered  to  sequester  all  the  property  in  question. 

12.  The  whole  transactions  in  relation  to  these  sales,  were 
fraudulent.  The  jury,  no  doubt,  so  considered  them,  and 
their  verdict  ought  not  to  be  disturbed. 
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Hoffman  and  Stetrett^  for  the  defendant  and  appellant,  ^^J^^^g^" 
contended  that:  - 


L  This  being  a  trial  by  jury,  and  the  opinion  of  the 
court  on  the  question  of  law  arising  therein,  being  mani- 
festly erroneous,  the  judgement  must  be  reyersed  and  the 
cause  remanded  for  a  new  trial. 

2.  The  sale  was  complete  and  binding  without  the  signa* 
ture  of  Mr.  Burthe,  he  being  neither  vendor  nor  vendee. 
His  acceptance  could  be  shown  by  proof  of  acceptance. 
Vide  3  JV*.  S.  584.     2  La.  Reports^  461. 

3.  The  court  erred  in  the  opinion  that  the  proceedings  had 
by  the  creditors  of  McManus,  after  his  departure,  was  evi* 
dence  of  his  insolvency  at  the  time  he  left.  Could  it  be 
said  that  a  person  who  removes  from  the  state,  taking  with 
him  the  mass  of  his  property,  was  insolvent,  because  he  left 
property  less  than  the  amount  of  his  debts?  In  this  case 
there  is  strong  circumstantial  evidence  that  Mr.  McManus 
carried  off  more  than  was  sufficient  to  pay  his  debts.  Civil 
Cadej  art.  1980,  and  3522,  no.  15. 

4.  The  plaintiff  has  failed  to  make  out  his  allegation  that 
McManus  was  insolvent  in  1832,  or  at  any  time  before  his 
departure.  His  departure  is  not  conclusive  proof  of  that 
fact. 

5.  The  charge  of  the  court  to  the  jury  was  erroneous 
in  toto.  The  evidence  does  not  in  the  least  justify  the  belief 
that  the  defendant  knew  that  McManus  was  insolvent,  for 
no  one  else  supposed  it.  The  testimony,  taken  together, 
leaves  the  impression  on  the  mind  that  he  was  not  insolvent. 
If  not  insolvent,  then  the  principles  invoked  by  the  plaintiff's 
attorney  and  by  the  court,  have  no  application.  The  registry 
of  the  sale  cannot  be  inquired  into,  for  the  creditors  are  not 
third  persons  with  regard  to  a  contract  or  judgment.  Vide 
2  Martin,  JV.  S.  175. 

BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  as  syndic  of  the  creditors  of  McManus  seeks 
to  avoid  two  sales  of  town  lots  made  by  the  insolvent  on  the  eve 
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EisTKRic  Dm.  of  his  absconding,  upon  several  grounds,  which  we  shall  pro- 

3f(Bjf,  1834. 

=s  ceed  to  notice  in  the  order  in  which  they  have  been  argued. 

Vmllvl  '•  The  first  alleged  nullity  in  one  of  the  acts  of  sale  is  that 
"'•  it  was  not  signed  by  Mr,  Burthe.  The  act  recites  that  there 
exists  on  the  loti  a  mortgage  in  favor  oflhe  Union  Bank  to 
secure  certain  stock,  but  that  the  stock  bad  been  traDsferred 
to  Mr.  Burthe  who  had  engaged  to  have  the  mortgage  can- 
celled. It  then  goes  on  to  say,  that  for  greater  certainty  Mr. 
Burthe  appeared  before  the  notary  and  declared  that  he  bad 
purchased  the  stock  and  was  the  only  person  interested,  and 
consequently  engages  to  cause  the  mortgages  to  be  released 
within  sixty  days,  but  he  did  not  sign  the  act.  The  judge 
charged  the  jury,  that  every  party  mentioned  in  a  deed  must 
sign,  otherwise  the  other  parties  may  retract,  and  that  the 
plaintiff  representing  Mr.  McManus,  the  vendor  may 
retract. 

This  court  has  held  that  until  all  the  parties  to  an  act  have 

In  aetfl  of  nie  sifi^ied,  the  act  is  not  complete  and  those  who  have  signed 

or  conyeyaiic«  of      *^  ^  ^  ~v 

*^SrSi'i*£~  ^^y  recede.     Villere  ei  al.  vs.  Brognier^  3  Martin  326.  Wells 

tT JiThfptre;  vs.  Dill,  1  JV.  S.  592. 

un'iV.teV«p-      The  rule  is  founded  on  the  principle  that  each  party  signs 

•igl^L^  n-  on  the  tacit  condition  that  all  the  other  parties  will  sign;  that 
until  the  final  assent  is  given  there  is  no  concurrence  of  dif- 
ferent minds  and  that  before  that  is  given  any  one  may 
retract.  But  the  question  in  this  case  is  different.  Thecon- 
Bii«  in  a  con-  tract  is  oue  of  sale,  both  the  vendor  and  purchaser  signed 

tract  of  sale  tign-       ,  ,      ,  -        ,  _,,  ,  f    av 

ed  by  the  vendor  With  the  uotary  and  Witnesses.     The  price  and  terms  oi  paj* 

and     vendee     in  "^  »*•     T>     <k/> 

which  the  price  ment  are  settled  in  the  act.     The  stipulation  that  Mr.  iJurine 

and  ternu  of  pay-  t 

SS"  *iV"»»«^»  should  release  the  mortgage  was  in  favor  of  the  purchaser 
SSn'n'aiilSun'ui';;  and  Only  collateral  to  the  principal  contract.  The  sale  is 
r'Urtain'liSI^  not  made  to  depend  on  that  condition  and  the  purchaser  does 
fa'iKi  ta  favo?of  not  iusist  ou  the  stipulation,  Mr.  Burthe  was  a  stranger  to 

the  purchaser,  is  •    *  e  ftp 

collateral  to  the  the  principal  coutract  and  its  validity  in  our  opinion  as  dc. 

conrraet  and  the  *  -^  -i  i.-      Vnin? 

•^•/onjiot  de-  tween  the  vendor  and  vendee  does  not  depend  on  nis  signing 

pend  on  that  con-  ^ 

dition  and  !•  val-  flio  a/«f 
id    without    the  ^"®  ^^^* 


SKiS."**      But  there  is  another  principle  which  appears  to  the  court 
The  voiantary  applicable  to  this  casc.  The  voluntary  execution  of  a  contrac 

•ocflcutioB   of    a     *  *  -^  1— 

SSTa  ^ir-  carries  with  it  a  renunciation  of  all  exceptions  which  the  pany 


OF  THE  STATE  OF  LOUISIANA.  537 

executing  might  have  set  up  against  the  act  in  relation  to  EAtTsmr  Dia. 
vices  or  nullities  of  form.    8  ToullierjJVo.  140.  -» 

McManus  received  in  presence  of  the  notarj  a  note  secured    '"^^f 
bj  mortgage  on  the  lot  and  paraphed  bj  the  notarj  for  four        ^^ 
thousand  dollars  as  a  part  of  the  price.      The  Bank  ofeutioaof  au  ez- 
Louisiana  received  the  further  sum  of  one  thousand  dollars  thriu^y  exMu- 
according  to  the  conditions  of  the  contract,  this  iBprotanto  an  Mt  up  afauist  u 

,  1  1         m*-    ■»«■  '"  relation  to  W- 

execution  of  the  contract.     It  seems  to  us  clear  that  McMan-  ce«  or  DuUiUoa  of 

form. 

us  cannot  now  retract,  at  least  without  refunding  what  has 
been  received,  much  less  his  syndics. 

In  connexion  with  this  part  of  the  case  we  will  notice  a 
bill  of  exceptions  in  the  record.  Mr.  Burthe  was  offered  as 
a  witness  to  prove  that  in  point  of  fact  he  had  released  the 
mortgage  as  was  contemplated  bj  the  parties.  His  testimony 
was  refused  on  the  ground  that  parole  evidence  is  inadmissible 
to  supercede  the  necessity  of  the  signatures  of  all  the  parties, 
and  that  it  did  not  go  to  contradict  the  allegation  in  the  peti- 
tion that  the  act  was  not  signed,  the  effect  of  such  want  of 
signature  being  a  question  still  open  for  discussion. 

If  it  be  true  that  the  voluntary  execution  of  a  contract  will    ^  *»^  i*™»? 

^  nanuM  in  an  aol 

cure  mere  vices  of  form  and  that  assent  to  a  contract  may  ^^^^ti^ 
be  in  some  cases  shown  by  evidence  aliunde,  it  would  seem  ^*^n*h«'"]^ 
to  follow,  that  evidence  of  such  execution  is  admissible.  In  C^'^eaii!^  '  n^l 
this  case  the  purchaser  who  alone  had  any  interest  in  havine  vendeo  to  prore 
the  mort£caee  released  offers  to  prove  that  it  was  released.  It  iea«>d  «»»•  mort- 

^    o  '^  gaffe  as  Btipulatad 

is  true  the  evidence  does  not  go  directly  to  negative  the  alle-  j{l„ed*''ie"*Mt 
gation  that  Mr.  Burthe  did  not  sign  the  act,  but  it  goes  to  S^S.    **** 
prove  the  performance  of  an  act,  which  renders  such  a  stipu- 
lation wholly  superfluous.     We  are  of  opinion  that  the  court 
erred  in  refusing  the  testimony. 

II.  Another  ground  relied  on  to  annul  the  sale  is  that  it 
was  made  within  three  months  preceding  the   failure  of 
McManus  and  is  presumed  to  be  fraudulent  and  that  the 
purchaser  must  show  the  fairness  of  the  contract.     In  support 
of  this  position  the  plaintiff's  counsel  has  cited  the  act  of 
1817.     The  24th  section  of  that  act  is  in  the  following  wordsi 
"Any  debtor  who  shall  be  convicted  of  having  at  any  time 
within  the  three  months  next  preceding  his  failure,  sold,  en- 
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otherwise  disposed  of  the  same  or  confessed  judgment  in  order 
w*UAnuB  ^^  P^^  ^^  unjust  preference  to  one  or  more  of  his  creditors 
^'  over  the  others,  shall  he  debarred  from  the  benefit  of  this  act 
and  the  said  deeds  or  acts  shall  be  declared  null  and  void, 
provided  however,  that  if  the  purchaser  of  said  property  shall 
prove  that  the  said  property  was  eitiier  sold  or  engaged  to 
him  for  a  true  and  just  consideration  by  him  bonajide  deli? 
ered  at  the  time  of  such  deed  the  said  sales  and  mortgages 
shall  be  declared  valid.''    2  Moreau^s  Digest^  431* 

The  Words  **  in  order  to  give  an  unjust  preference  to  one 

or  more  of  his  creditors  over  the  others,"  appears  to  as  to 

relate  to  all  the  preceding  clauses  of  the  sentence.    The 

A  nie  made  to  P^oviso  must  therefore  apply  to  the  same  class  of  persons. 

br-TiifivSJ^S;  A  sale  made  to  one  not  a  creditor  even  within  the  three 

tor?^even'wuhi^  mouths  is  uot  prcsumcd  to  be  fraudulent,  and  in  an  action  to 

preceding  hu  fail-  aunol  such  salc,  thc  burdcu  of  proof  is  on  the  party  attacking 

nre,   is  oot  pre-  i 

mimed  to  be  ifau- the  coutract.    This  statutc,  as  the  judge  very  property 

dulent,  and  in  an  '  J       o  .iiL 

Jjj^<>^^j™"»^{.  remarked  to  the  jury,  is  to  be  taken  in  connexion  with  the 

pl^  \tBtil  P^^visions  of  the  Code.    Article  1979  declares,  that  "  every 

the  coBtM.       contract  shall  be  deemed  to  have  been  made  in  fraud  of 

creditors,  when  the  obligee  knew  that  the  obligor  was  u 

insolvent  circumstances,  and  when  such  contract  gives  to 

the  obligee,  if  he  be  a  creditorj.  any  advantage  over  other 

creditors  of  the  obligor."    Other  circumstances  attending 

the  transaction,  such  as  the  vendor    retaining  possession, 

may  throw  the  onua probandi  on  the  purchaser;  but  unless  it 

be  shown  that  the  purchaser  knew  of  the  insolvency,  or  was 

a  creditor  at  the  time,  the  legal  presumption  is  in  bv^  ^ 

the  contract. 

-*    ^  '**  i*'*  ''^^  plaintiff  farther  contends  that  the  sale  of  two 

i  A^^  A  'WtfeSiks  is  null  and  can  have  no  effect  as  to  the  creditors, 

becKi^^  was  not  registered  in  the  office  of  the  register  o 

'.^ritKJWfyafrces  before  the  sequestration  was  sued  out    That 

*the  Armors  of  McManus,  represented  by  the  syndic,  are 

^  '*  *       .  >  ^kd  p^ons,  and  he  reUes  on  the  5th  section  of  the  act  of 

"■'^     Oh  the  other  hand  it  is  contended,  tiiat  the  plaiati*"  w 
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third  person  onlj  in  a  modified  sense;  that  to  a  certain  ^^"foJP"' 
extent  he  represents  and  is  the  ayant  came  of  McManus,  ===&= 
that  the  Code  has  distinguished  between  creditors  indivi- 
dually and  the  creditors  In  cases  of  failure,  for  whose  benefit 
the  ceding  debtor  has  surrendered  his  property,  and  that  in 
this  latter  case  the  creditors  can  claim  the  privilege  of  third 
persons  only  in  relation  to  such  contracts  as  they  entered 
into  with  the  insolvent  in  ignorance  of  the  rights  which  he 
had  transferred  to  another:  And  he  cites  the  last  paragraph 
of  the  Civil  Code^  which  declares,  that  ^  in  cases  of  failure, 
third  persons  are  parHcularfy  the  creditors  of  the  debtor  who 
contracted  with  him  without  knowledge  of  the  rights  which 
he  had  transferred  to  another." 

We  will  not  afiect  to  conceal  the  difficulty  we  find  in 
giving  a  construction  to  this  clause.    We  think  ourselves 
bound  to  give  efiect  to  it  if  we  can  ascertain  what  the  legis- 
lature intended,  and  to  what  extent  it  meant  that  the  credi- 
tors ofan  insolvent  should  or  should  not  be  bound  by  his 
contracts.     The  general  rule  is  that  all  who  are  not  parties 
to  a  contract  or  judgment,  are  third  persons;  then  comes 
the  clause  above  recited.    State  the  proposition  in  a  difier- 
ent  form.    The  creditors  of  an  insolvent  are  third  persons, 
particularly  when  they  contracted  with  him  without  know- 
ledge of  the  rights  which  he  had  transferred  to  another.    If 
they  are  third  persons  generally,  it  was  wholly  unnecessary 
to  say  they  are  in  particular.     Take  the  converse  of  the 
proposition.    Creditors  are  not  third  persons;  that  is  to  say^ 
are  bound  by  the  contracts  of  their  debtor,  of  which  they 
had  knowledge  when  they  became  creditors.    In  that  Ibrm 
it  would  seem  to  be  merely  a  paraphrase  of  the  old  maxim, 
that  he  who  complains  of  a  firaud  must  show  an  interest 
the  time  the  alleged  fraud  was  committed.    Those 
tracted  afterwards  have  no  right  to  complain, 
in  ignorance  of  rights  which  had  been  transferred 
There  might  be  among  the  creditors  of  an  insol 
who,  according  to  these  principles,  could  not  in 
avoid  a  contract  of  their  debtor,  of  which  they  had 
the  date  of  tbeir  debts,  and  others  who  mig^t  complain  o 
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iTiiDic  or 

M'liAirvs 

VB. 
JSWKTT. 


EAflTSKir  Dis.  injured  by  the  contract  The  1988  article  of  die  Code 
a  declares,  that  ^  no  creditor  can  b j  the  action  given  b j  this 
section  sue  individually  to  annul  anj  contract  made  befere 
the  time  his  debt  accrued."  On  the  failure  of  his  debtor, 
can  he  acquire  any  new  action  or  right  by  being  represented 
in  common  with  the  other  creditors  by  a  syndic?  The  judg- 
ment in  the  revocatory  action  must  be,  that  the  contract 
complained  of  be  annulled  as  to  its  efiect  on  the  complain- 
ing creditors  only.  By  that  we  understand  those  who  had  a 
right  to  complain.  Civil  Code^  art.  1972.  There  may  be 
cases  then,  in  which  a  part  of  the  creditors  of  an  insolvent 
would  have  no  right  to  complain ;  and  a  piart  might  cause  a 
particular  contract  to  be  annulled  as  respects  itft  efiects  on 
them.  But  the  syndic  represents  them  all.  If  this  be  the 
construction  of  this  part  of  the  Gode,  of  which  we  give  no 
positive  opinion,  it  seems  to  have  no  application  to  the  case 
before  the  court,  because  it  is  hardly  possible  to  conceive 
that  any  of  the  debts  of  McManus  were  contracted  after  the 
date  of  his  deed  to  Jewett. 

The  words  of  the  act  of  the  legislature  are  positive,  that 
such  contracts  shall  have  no  efiect  against  third  persons,  but 
from  the  day  of  their  being  registered;  until  then,  the  con- 
tract, though  passed  before  a  notary  public  and  two  wit- 
nesses, has  no  existence  as  to  third  persons. 

But  may  it  not  be  said,  that  if  the  creditor  is  a  third  per- 
son as  to  the  contract  of  his  debtor  with  a  stranger,  by  which 
he  sells  a  part  of  his  property,  the  purchaser  is  also  a  third 
person  as  to  the  debt,  which  being  simply  chirographic  has 
no  date  and  no  existence  as  to  him,  without  notice.''  Are 
they  not  reciprocally  third  persons  as  to  each  other's  con- 
tracts? ^Les  actes  sous  signature  priv^e,  says  Pothier,  4tant 
sujets  a  dtre  ant^dat^  ne  font  ordinairement  foi  contre  les 
tiers  que  la  chose  qu'ils  renferment  s'est  pass^e,  sinon 
du  jour  qu'ils  sont  rapport6s  et  produits  au  tiers."  2  Poihier 
des  Ob.  JVb.  715. 

The  Code  provides  that  an  individual  creditor  cannot 
exercise  the  revocatory  action  until  he  has  obtained  a  judg- 
ment against  his  debtor,  unless  the  defendant  in  such  action 
is  also  made  a  party  to  the  action  to  liquidate  the  debt.     It 


OF  THE  STATE  OP  LOUISIANA.  541 

would  seem  an  anomaly  if  a  single  chirographic  creditor  EAsrciur  Dis. 
could  cause  to  be  annulled  a  sale  made  by  bis  debtor  to  a  ',, 

stranger,  merely  on  the  ground  that  the  sale  is  to  have  no     "?''"  °' 
eflect  as  to  him,  and  yet  deny  to  the  purchaser  the  right  to  w. 

urge  in  his  defence  the  same  principle:  that  he  also  is  a    ^  .,     ', 

r  r      1  Th«5th»ectlon 

third  person  without  notice  in  relation  to  the  very  debt  which  «f«h««ct  creating 

''  *f  tnootnce  of  regis- 

forms  the  basis  of  his  action.  If  the  law  requires  notice  to  Si,'i^TrInJ*Tn 
the  creditor  or  third  persons,  to  give  effect  to  a  contract  T  ?Lo7eabiJ 
against  them,  does  it  not  equally  require  some  notice  of  the  SavM."^  wheihi? 
debt  to  give  it  effect  against  those  who  contract  with  the  notary  or  ^her- 

J    1  ,       ft      "WKTi-  1  wise  to  bo  regis- 

debtor?     Wherever  there  is  a  recorded  ludgment  or  an '•'^.  «•  ^  hare 

"^       o  no  effect  against 

attachment  levied  before  the  registry,  the  statute  applies.  ^  ^^^  **of 
In  the  case  of  Williams  vs.  Hagan  et  al.  the  plaintiff  had  '^^^/^^ 
levied  an  attachment  on  the  slaves  before  the  conveyance  Md'^^lSJ^^'S 
to  the  defendant  was  registered  according  to  the  statute,  and  dito«  Vthe  vmI 
this  court  sustained  the  attachment,  considering  the  convey-  corded  judgment 

-  -^  or  an  attachment 

ance  without  effect  as  to  the  attaching  creditor,  and  that  i«7'«<i  before  re- 

the  property  was  still  as  to  him  the  property  of  his  debtor. 

There  was  notice  to  the  purchaser,  and  a  species  of  lien 

created  on  the  property,  but  if  the  creditor  had  waited  until 

the  conveyance  was  registered,  the  sale  would  have  had 

effect  against  the  creditor,  unless  proved  fraudulent.    2  La* 

Rep.  122. 

In  the  case  now  before  the  court,  the  deeds  appear  to  have  ,j^^  registry  of 
been  registered  before  any  proceedings  were  had  against  theSSj^ffl^  S^hS 
purchaser.  He  was  not  a  party  to  the  proceedings  against  7.^^°'^^ 
the  absconding  debtor,  who  appears  to  have  been  in  good  lira  £r%^aS 
credit  up  to  the  day  of  his  departure.  The  question  there-  notice  to  him'  or 
fore  is,  whether  it  was  too  late  to  record  the  deed  after  the  creditors  of  the 

▼endor,     renders 

issuins:  of  the  sequestration?    At  what  time  was  the  pur- J* ■•'•  ^<*»  •»- 

o  ^  r         though  not  made 

chaser  still  at  liberty  to  register  his  deed,  so  as  to  give  it  SoS'iiu'SSSSSt 
e0ect  against  third  persons,  supposing  the  transaction  a  fair  ^^^'^v^y- 
one,  entered  into  bona  fde  in  ignorance  of  the  insolvency, 
and  for  a  valuable  consideration? 

The  writ  of  sequestration  was  issued  on  the  16th,  and 
executed  on  the  same  day,  but  it  does  not  appear  that  the 
lots  in  question  were  sequestered,  nor  had  the  defendant  so 
far  as  it  appears,  any  notice  of  the  proceeding.    The  deed 
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E^;n^^'*>  was  registered  on  the  18th»  and  provisional  sjndics  ajqminted 

===  two  days  afterwards.    It  is  contended  that  the  sequestratioD 

^w^ulnv9      ^  equivalent  to  an  attachment,  and  that  the  creditors  thereby 

***         acquired  such  a  lien  as  to  render  the  conveyance  of  no 

JXWSTT.  ^  .11 

AMKittMtntioB  cfi^<^^  A  sequestration  is  a  judicial  deposit,  and  is  essentially 
•K^^u^  »  conservatory  measure.  It  does  not  divest  the  title  of  the 
tor/  *Mt*"whi?h  owner,  and  gives  the  creditors  no  greater  right  than  they 
tiM  tui«  of'  dM  had  before.  The  purpose  of  a  sequestration  in  such  cases 
the  craditor  ao  is  the  safc  keeping  of  the  property  of  the  absconding  debtor 

peator  right  than  r     o  r      r       ^  o  ^ 

lie  had  beiore.     until  provisional  syndics  are  appointed  to  take  possession. 

The  defendant  was  no  party  to  these  proceedings,  and 
to  give  effect  to  them  against  him,  would  be  in  violation  of 
the  very  rule  we  are  called  on  to  enforce.    The  proceeding 
on  the  part  of  the  defendant  was  undoubtedly  suspicious  and 
worthy  of  consideration  by  the  jury  on  the  question  of  fraud* 
All  we  intend  to  say  is,  that  if  the  sale  was  in  other  respects 
banajlde^  it  was  perfect  as  to  McManus,  and  might  be  regis, 
tered  at  the  time  it  was  done,  so  as  to  give  it  effect  against 
third  persons.    The  iact  that  McManus  retained  possession 
of  the  lot  under  a  precarious  title,  furnishes  presumptive 
evidence  of  simulation,  and  in  cases  of  this  kind,  the  pur> 
chaser  must  produce  proof  that  he  was  acting  in  good  faith, 
and  establish  the  reality  of  the  sale.     Civil  Code^  art*  245& 
If  the  sale  was  simulated  or  in  fraud  of  the  rights  of  creditors, 
it  is  liable  to  be  annulled  notwithstanding  the  registry.     All 
these  questions  are  left  to  the  decision  of  a  jury  as  of  their 
peculiar  province.    But  the  parties  have  a  right  to  a  fiur 
and  impartial  trial  by  jury,  uninfluenced  by  any  misconcep- 
tions of  tiie  law  on  the  part  of  the  court  in  the  hurry  of  the 
trial. 

Upon  the  whole,  we  think  the  court  erred  in  instructing 
the  jury  that  one  of  the  deeds  was  null  as  to  all  the  parties, 
because  not  signed  by  Mr.  Burthe,  and  that  the  creditors 
obtained  by  the  sequestration  on  the  16(h  of  February,  such 
a  lien  as  is  contemplated  by  the  authorities  cited  by  the 
defendant's  counsel;  if  by  that  the  judge  meant  to  convey 
the  idea  that  it  was  too  late  to  register  his  deed  after  the 
sequestration  Issued,  so  as  to  give  it  eflfect  as  to  third  penona; 
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and  in  refhring  to  permit  Mr.  Burthe  to  be  sworn  to  prove  2**J**»Dit. 
the  fact  that  he  had  released  the  mortgage  referred  to  in  the 
conveyance. 

Whether  the  contract  was  simulated  or  in  fraud  of  credi- 
tors, or  void  in  other  respects,  must  be  left  to  another  jury  to 
decide  according  to  the  evidence  which  may  be  adduced  by 
the  parties. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided  and  reversed,  and 
that  the  case  be  remanded  for  a  new  trial,  with  directions  to 
the  judge  not  to  refuse  any  legal  evidence  that  the  mortgage 
mentioned  in  one  of  the  deeds  was  released  by  Mr.  Burthe, 
and  to  abstain  from  instructing  the  jury  that  the  said  deed 
was  null  as  to  all  parties,  and  that  the  plaintiff  had  a  right 
to  retract  for  McManus,  because  the  act  was  not  signed  by 
Mr.  Burthe;  and  that  the  sequestration  created  such  a  lien 
in  favor  of  the  creditors,  as  to  preclude  the  defendant  from 
the  right  of  registering  his  other  conveyance,  so  as  to  give  it 
e£fect  against  third  persons;  and  that  the  plaintiff  pay  the 
costs  of  the  appeal. 


6' 643' 

CANAL  BANK  ET  ALS.  vs,  COPELAND.  1113  41 


▲PFKAI.  FROM  TBS  OOOTIT  OF  TBS  FIBBT  JUDICIAL  mSTRIOT. 

The  Tendor  neGeflBarU j  warmnte  against  his  own  acts,  and  even  without 
a  stipulation  of  warranty  is  liable  for  a  restitution  of  the  price,  unless  the 
purchaser  was  aware  at  the  time  of  sale  of  the  danger  of  eviction,  and 
purchased  at  liis  peiftl. 
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Eabtsrit  Dts.  A  sale  at  auction  b  complete  by  the  adjadication,  but  the  law  requires  on  act 

Jfay   1834. 

~1—  of  sale  or  witten  evidence  of  the  contract,  and  the  purchaser  has  a  right  to 

GAiTAL  BAiTK  require  such  a  conveyance  as  will  truly  show  what  he  bought  and  the 

ST  AX<S. 

VS.  conditions  of  sale. 
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Where  a  lot  of  land  is  sold  in  reference  to  a  plan  on  which  it  is  designated. 
the  plan  is  regarded  as  forming  part  of  the  description  of  the  land  sold. 

So  where  land  is  designated  on  a  plan,  which  of  itself  refers' to  titles  in  the 
surveyor's  office,  that  will  enable  the  purchaser  to  run  the  lines,  it  is  a 
sufficient  description  to  render  the  sale  binding  on  him. 

A  sale  at  auction  is  not  null  because  the  written  instructions  of  the  vendois 
to  the  auctioneer  are  not  produced  on  the  trial. 


On  the  first  of  May,  1833,  the  Canal  Bank,  L.  Millaudon, 
Samuel  Kohn  and  John  Slidell,  caused  to  be  sold  at  public 
auction  a  lot  or  portion  of  land,  being  part  of  McCarty^s 
plantation^  adjoining  CarroUton,  situated  at  the  upper  end  of 
the  parish  of  Orleans,  and  containing  seven  hundred  and 
seventy-seven  acres,  which,  as  alleged  in  the  petition,  was 
adjudicated  to  Robert  Copeland,  as  the  last  and  highest 
bidder,  for  the  sum  of  twenty-six  thousand  dollars,  payable 
bj  instalments;  the  purchaser  to  have  the  lines  run  at  his 
own  expense*  That  at  the  time  of  sale,  notice  was  given 
that  the  vendors  did  not  warrant  either  the  contents,  the 
quantity  or  the  title  to  said  land,  but  that  they  simply  convey- 
ed to  the  purchauser  the  right,  title  and  interest,  which  they 
had  to  it* 

The  plaintiffs  allege  that  they  have  ever  been  ready  to 
make  such  title,  and  that  they  notified  the  defendant  thereof, 
who  refused  to  accept  and  to  comply  with  the  terms  of  the 
sale.  They  pray  judgment  for  the  first  instalment,  which  is 
due,  and  that  the  defendant  be  decreed  to  execute  his  sever- 
al promissory  notes  for  the  remainder  of  the  price  according 
to  the  terms  of  sale. 

The  defendant's  counsel  excepted  to  the  petition,  on  the 
ground  that  suit  is  brought  in  the  name  of  the  bank  as  one 
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of  the  plaintiffi^  without  naming  the  prt'sldent  and  directors;  ^JJ'^q^"' 
and  that  the  different  interests  of  the  plaintiffi  in  the  property  ===== 
are  not  speaned*  „  avb. 

The  defendant  th^i  filed  his  answer  to  the  merits,  reeerv-  ^^.J!f*  » 
ing  the  benefit  of  his  exceptions,  denied  generally,  and 
adnutted  that  be  bid  for  the  land  as  stated,  but  declares  that 
the  agent  of  the  piaintiffi,  at  the  time  of  the  sale,  proclaimed 
the  title  to  be  as  good  as  any  in  the  state,  which  induced 
purchasers  to  believe  that  the  title  would  be  warranted. 
That  the  plaintiffi  refused  to  give  him  a  good  and  valid  title, 
and  to  designate  the  courses,  distances  and  boundaries  of 
the  land.  He  admits  that  an  act  of  sale  was  offered  on  the 
part  of  the  plaintiffi,  without  warranty,  and  which  did  not 
designate  the  boundaries  of  said  land.  He  avers  his  wil- 
Kogness  to  comply  with  the  terms  of  the  sale,  but  that  the 
plaintiffi  have  failed  and  refused  on  their  part. 

The  defendant,  in  a  supplemental  answer,  propounded 
interrogatories  to  the  plaintiffs,  requiring  them  to  disclose 
their  separate  interests  in  the  suit,  who  of  them  were  present 
at  the  sale,  what  declarations  were  made  touching  the  vab- 
dity  of  the  title,  and  by  whom.  That  the  Canal  Bank  state 
whether  Mr.  Livermore,  who  was  a  director  and  counsel, 
was  not  present  at  the  sale,  and  if  he  did  not  declare,  that  as 
counsel,  he  had  examined  the  title,  and  that  it  would  be 
warranted  good;  and  if  he  was  not  authorised  to  make  such 
delaration  by  the  bank. 

The  president  of  the  bank  answered  all  the  interrogator 
ries,  disclosed  the  amounts  of  the  different  interests  of  the 
plaintiffi  in  the  suit,  denied  that  any  agent  of  theirs  at  the 
sale  was  authorised  to  guarrantee  the  title,  and  admitted 
that  Livermoore  was  a  director,  counsel  of  the  bank,  and 
one  of  a  committee  on  the  part  of  the  bank  to  attend  said 
sale;  that  his  instructions  were,  that  the  property  be  sold 
wi&out  guarranty  of  title,  and  without  warranty  of  any 
speci&e  quantity. 

MiUawUn^  Kiohn  and  Sliddl^  auBwered  separately,  disdo- 
aing  their  separate  interests  in  tiie  property  sold,  and 
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EASTBRif  Dii.  jngr  the  Statement  of  the  prerident  of  tlie  bank,  that  Hie 
property  was  sold  without  warranty  of  title  or  quanutj. 
Isaac  L.  McCot/,  the'  auctioneer  who  sold  the  propertj  in 
^''  contest,  was  called  and  sworn  for  the  plaintifiiu  He  stated 
that  at  the  time  of  sale,  the  sellers  did  not  gaarantee  the 
title  or  the  quantity  of  the  land  sold;  that  the  purchasers 
were  to  cause  the  lines  of  their  respective  purchases  to 
he  run  at  their  own  expense,  and  that  the  particnlara  and 
condition  of  the  sale  were  announced  several  times  hy  the 
witness  in  a  loud  voice  at  the  sale;  that  there  were  many 
bidders,  and  more  for  the  land  in  question  than  the  other 
lots  then  sold.  The  proces  verbal  of  sale  by  the  auctioneer 
states  that,  ^  the  sellers  do  not  guarrantee  the  title  nor  the 
quantity  of  land.  Purchasers  are  to  cause  the  lines  of  their 
respective  purchases  to  be  run  at  their  own  expence,  ^c.'^ 
The  act  of  sale  tendered  to  the  defendant  was  also  in  evi- 
dence* It  contains  a  clause  to  this  effect:  '^said  appearers 
declared  that  they  do  by  these  presents  grant,  bargain,  sell 
and  set  over  unto  the  said  Robert  Copeland,  present,  and 
accepting  and  acknowledging  possession,  and  to  his  assigns, 
&c«,  all  the  right,  title  and  interest  of  the  New-Orleans 
Canal  and  Banking  Company,  the  said  Samuel  Kohn,  the 
said  Laurent  Millaudon,  and  the  said  John  Slidell,  in  and  to 
the  lot  or  piece  of  ground  situated  in  this  parish,  and  desig- 
nated on  said  plan  by  the  lot  No.  5,  containing  about  seven 
hundred  and  seventy-seven  acres,  together  with  all  the 
appurtenances  belonging  to  said  parcel  of  ground;  it  being 
eapressly  understqpd  that  said  vendors  do  not  guarrantee  the  title 
to  the  lot  or  parcel  of  ground  herein  cowoeyed^  nor  the  quaniiiy 
of  land.'' 

The  plaintiffs  read  in  evidence  a  letter,  addressed  by  the 
defendant  to  the  president  and  directors  of  the  New-Orleans 
Canal  and  Banking  Company,  on  the  subject  of  this  por- 
chase.  It  contains  the  following  paragraphs:  ^But  I  predi- 
cate my  claim  to  a  warranty  of  a  certain  extent  from  my 
vendors,  upon  the  statement  made  at  the  time  of  the  sale  by 
Mr.  Livermore,  a  director  of  the  bank,  and  apparently  a 
prominent  party  in  conducting  the  sale,  that  the  vendors 
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gave  DO  warranty  of  title,  further  than  waa  implied  by  law;  EAmm  Dii. 
that  18  to  say,  the  obligation  to  return  the  purchase  monej,  =. 

in  case  of  eviction  of  the  purchaser.  This  was  pronounced 
aloud  bj  Mr.  Livermore,  in  addressing  the  people  assembled  _^'- 
on  the  occasion.  With  this  statement  I  was  satisfied,  and 
bid  accordingly.  Let  the  deed  express  a  warranty  to  that 
extent,  I  ask  none  beyond  it  As  a  matter  of  right,  the  deed 
should  likewise  describe  the  land  by  its  proper  metes  and 
bounds,  as  is  done  in  each  and  every  other  deed  which  has 
been  given  for  the  town  lots  in  Carrollton,  &c.  It  is  true, 
reference  is  made  to  a  certain  plan  of  the  land  made  by 
Mr.  Zimpel,  but  it  has  neither  courses  nor  distances  of  lines 
marked  on  it,  and  is  consequently  of  no  manner  of  use  in 
defining  the  limits  or  the  extent  of  the  land.  I  do  not  ask 
to  have  the  lines  run,  I  only  insist  that  a  point  of  beginuing 
with  the  courses  and  distances  of  the  lines  be  given  to  me. 

''  To  recapitulate,  I  do  not  consent  to  receive  the  deed 
prepared,  because  it  does  not  contain  the  clause  of  warranty, 
which  I  understood,  at  the  time  of  the  sale,  would  be  given 
1i)y  the  vendors;  and  because  it  does  not  so  describe  the  land 
as  would  enable  me  to  identify  it.  When  such  a  deed  is 
presented  as  is  free  from  these  objections,  I  am  ready  and 
willing  to  comply  with  the  terms  of  sale.'' 

To  the  process  verbal  of  the  sale  was  annexed  the  plan 
of  the  lot  of  ground  in  contest. 

On  the  trial,  several  bills  of  exception  were  taken  to  the 
opinion  of  the  court,  one  of  which  was  permitting  the 
answer  of  the  president  of  the  Canal  Bank  to  interrogatories 
to  be  read,  without  showing  that  he  was  president,  and  that 
he  had  authority  from  the  bank  to  answer.  Another  excep- 
tion was  taken  to  the  charge  of  the  judge  to  the  jury,  "  that 
a  sale  at  auction  is  not  null  if  written  instructions  from  the 
vendors  to  the  auctioneer  were  not  produced  or  proved  at 
the  trial  of  a  suit  predicated  on  such  sale.  It  is  sufficient 
if  the  terms  be  clearly  proved." 

There  was  a  verdict  for  the  plaintiffs,  without  damages. 

After  a  rule  was  taken  for  a  new  trial  and  discharged,  the 
courf  rendered  judgment,  requiring  the  defendant  to  comply 
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I^<n'BRff^Di0.  ^ith  the  terms  of  (he  tale,  and  decreeing  him  to  pay 


first  instalment  of  the  price  thereof. 


^^■T  al!^"'       From  this  judgment  the  defendant  appealed. 

COrSLAlTD. 

Slidell  and  Conrad^  for  the  plaintiffi  and  appellees. 

Schmidiy  for  the  defendant  and  appellant,  contended  as 
follows: 


1.  The  appellees,  claiming  the  specific  performance  of  the 
contract  sued  on,  must  show,  that  on  their  part  they  have 
done  all  that  they  undertook,  and  the  law  required  of  them 
to  perform.     La*  Codej  art.  1908. 

2.  The  appellant  was  not  bound  to  pay  the  price  of  adju- 
dication, until  the  appellees  had  executed  a  proper  act  of 
sale.  La.  Oode^'art.  2588.  Nor  can  such  price  be  exacted, 
except  upon  delivery  of  the  thing  sold.    La.  Code^  art*  3529. 

3.  Though  it  be  true,  that  the  delivery  of  an  immoyaUe, 
is  considered  according  to  art.  2455,  as  accompanying*'^ 
public  act  which  transfers  the  properly^^  it  by  no  means  foHows 
that  the  act  offered  by  the  appellees,  is  such  a  one  as  the  law 
requires.  The  contrary  is  manifest  from  the  following 
considerations:  Ist,  Land,  according  to  the  laws  of  Louisi- 
ana, may  be  sold  either  by  the  quantity^  that  is,  by  dedgnatiDg 
the  area,  or:  2d,  In  the  gross^  by  designating  the  metes  and 
bounds,  without  specifying  the  area.  Vide  La.  Codcj  art. 
2468, 2469,  2470,  2471,  2475.  Whichever  mode  is  resorted 
to,  the  act  of  sale  must  contain  such  a  description  of  the 
land  sold,  as  will  enable  the  purchaser  to  distinguish  it  from 
other  land,  and  to  ascertain  its  precise  location.  ^^ 
Blake  vs.  Doherty  et  als.,  5  Wheaion^  359.  La.  Code,  art.  SSO^ 
822, 821,1833,  839,  840,  841,  844,  850.  4th,  It  is  obTi- 
ous  that  every  act  of  sale  of  land  is  inccnnplete,  unlesB 
the  metes  and  bounds  of  the  seune  be  therein  designated* 
Vide  Gregorio  Lopezes  Partidas  Glosadas^  (Madrid  ed.  oj 
1829),  w)/.  2,  p.  267.  3  Partidas,  Ht.  18,  de  las  Eseritms, 
fan  56.  Do.  law  %  p.  231.  Kient's  Conmeniaries,  vo'* 
4,  p.  451, 456.     Le  Parfait  Mtaire,  vol.  ^^ 
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Febreroy  novirifno^  vol.  2,  p.  169, 176.     And  inafimuch  as  ihe  ^^"fgs?"* 
act  o(  sale,  offered  by  the  appellees,  is  deficient  in  these : 
requisites,  the  appellant  was  not  bound  to  accept  the  same. 

4*  The  instruction  given  by  the  judge  to  the  jury,  is 
contrary  to  law.     See  the  antharitiet  above  died* 

5.  The  judge  erred  in  admitting  the  answer  of  Beverly 
Chew,  as  the  answer  of  the  corporation.  Vide  Angell  and 
Amesy  on  CorporaHons^  p.  123,  396,  405.  For  all  which 
reasons  the  judgment  of  the  inferior  court  should  be  reversed. 

BuLLABD,  J«,  delivered  the  opinion  of  the  court. 

The  plaintiffs  represent  that  they  caused  to  be  exposed  for 
sale  at  public  auction  a  portion  of  land  situated  partly  in  the 
parish  of  Jefferson  and  partly  in  that  of  Orleans,  being  a  part 
of  what  is  known  as  McCarty's  plantation,  adjoining,  but  not 
included  in  the  plan  of  a  town  lately  laid  out  called  Carroll- 
ton,  which  they  had  previously  caused  to  be  laid  out  and 
divided  into  five  lots  of  irregular  forms  and  unequal  dimen- 
sions and  a  plan  to  be  made  by  a  surveyor.  That  at  the 
public  sale  one  of  the  lots  designated  as  number  five,  con- 
taining about  seven  hundred  and  seventy-seven  acres  was 
adjudicated  to  the  defendant  for  the  price  of  twenty-six  thou- 
sand five  hundred  dollars.  That  the  conditions  of  the  sale 
were,  besides  those  respecting  the  terms  of  credit,  that  the 
purchasers  should  have  the  lines  run  at  their  own  expense, 
and  that  they  sold  without  warranty  as  to  title  or  quantity* 
They  allege  that  they  have  always  been  ready  on  their  part 
to  comply  with  the  conditions  of  the  sale,  and  have  notified 
the  defendant  of  their  readiness  to  execute  a  notarial  act  of 
sale,  but  that  the  defendant  refuses  to  comply  with  the  con- 
ditions on  his  part.  They  pray  judgment  against  him  for  so 
much  of  the  price  as  is  now  due,  and  that  he  may  be  con- 
demned to  execute  the  notes  and  mortgages  required  by  the 
contract. 
.  The  defendant  admits  the  sale  and  the  conditions  so  far  as 
they  relate  to  the  price  and  the  terms  of  credit,  but  he  alleges 
that  at  the  time  of  the  sale  the  plaintiffs  caused  it  to  be  pro- 
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Etanmg  Du.  claiiiied  br  their  antborued  agent,  that  the  tide  was  as  good 
=  as  anj  in  the  state,  and  indaced  porchasen  to  betieTe  that 
*^^i  Au^*  Acj  would  warrant  the  same,  which  they  now  refuse  to  do. 
He  further  avers  that  they  hare  never  ofleied  to  g^re  him  a 
good  and  valid  title  to  the  property,  and  that  they  hare  con- 
stantly refused  to  designate  the  couises  and  dlstanees  of  the 
boundaries  of  the  tract  of  land  and  to  indicate  to  him  the 
boundaries  as  they  are  bound  to  do,  and  which  was  indiqien- 
sable  to  enable  him  to  take  posseseaon  and  to  verify  the  sitoar 
tion  of  the  land.  That  the  deed  offered  by  the  plaintifis  is 
not  such  as  he  is  bound  to  accept,  because  it  contains  no 
stipulation  of  warranty  and  does  not  designate  the  bounda- 
ries of  the  tract  of  land* 

The  objection  as  to  the  stipulation  of  warranty  has  not  been 
insisted  on  in  argument  before  this  court.  The  dechration 
attributed  by  the  defendant  to  Mr.  Livermore  at  the  poblic 
sale  amounted  in  fact  to  nothing  more,  than  is  implied  in  all 


iteveadOT  Be.  salcs.    The  vcudor  necessarily  warrants  against  his  own  acts 

■2|U*andevenwitiia  stipulation  of  no  warrant  is  liable  Ibraresti- 

tution  of  the  price  unless  tiie  purchaser  was  aware  at  the 

time  of  the  sale  of  the  danger  of  eviction  and  purchased  at 

M^t!  his  peril.    Z.a.  Cbde,  ^^80  and  2481. 

^a^^V^i^iSL  '^^  ^^  ^^  ^^  tendered  to  the  defendant  does  not  require 
of  him  any  admission  or  acknowledgement  which  wtMiid 
exempt  the  plaintiffi  from  this  modified  warranty. 
A  Mia  It  jMe  The  sale  was  complete  by  the  adjudicisition  and  the  land 
^^'^Iftel  *'®<^^"o®  **^  property  of  the  defendant;  but  the  law  requires 
ST^  '^SaHi  «**  ^m:*  of  82Je  or  written  evidence  of  the  contract,  and  the  pur- 
niiiurr,  IL  £  chaser  has  a  rig^t  to  require  such  a  conveyance  as  will  truly 
right  i»  nqn!  show  what  he  bought,  and  tiie  conditions  of  the  sale*  The 
mmtmm^SZ!^ ouly  questiou  therefore  on  the  merits  is  whether  the  deed 

wbt0w    whit     ho  

fcjjgj^  jie  which  the  plaintiffi  offer  to  execute  is  in  conformity  with  the 
terms  of  the  sale  at  auction. 

The  proces  verbal  of  the  auctioneer  describes  the  several 
lots  of  land  sold  by  him  for  the  plaintiffi  as  composing  formerly 
the  plantation  of  B.  McCarty.  The  lot  purchased  by  tiie 
defendant  as  number  five,  (V.)  as  per  plan  made  by  C  F. 
Zimpel,  dated  April  27tii,  1833,  and  dcnoated  in  tK#.  «ffi^-.  «f 
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G.  R,  Stringer,  notary  public.  Among  other  conditions,  con-  ^]J*^^^"' 
ceming  which  there  is  no  dispute,  the  proces  verbal  states  ====== 

that  ^  the  purchasers  are  to  cause  the  lines  of  their  respective  ^t  alb. 
purchases  to  be  run  at  their  own  expense."  This  plan  was  ^opklakd. 
exhibited  at  the  sale,  and  ha«  been  ^own  to  us*  It  repre- 
sents lot  No.  5  as  an  irregular  figure,  containing  seven  hun- 
dred and  seven  tj-seven  acres  of  land.  The  plan  embraces  an 
out  line  of  the  whole  city  of  New-Orleans  and  the  upper 
suburbs,  including  the  town  of  CarroUton,  back  of  which  the 
lot  is  represented  to  be  situated.  There  is  no  scale  on  the 
plan,  nor  indication  of  any  courses  and  distances;  but  it  con- 
tains a  reference  to  plans  of  survey  in  the  office  of  the  sur- 
veyor general.  The  certificate  on  the  face  of  it  is  as  follows: 
"plan  of  that  part  of  McCarty's  plantation  not  included  in 
CarroUton  divided  in  five  lots,  compiled  from  plans  made  by 
Mr.  Bringier,  surveyor  general." 

It  is  contended  by  the  defendant,  that  although  he  engaged 
to  have  the  lines  run  out  at  his  own  expense,  yet  the  vendors 
are  bound  in  their  deed  to  furnish  him  such  data  as  will  ena^- 
ble  him  to  do  it  That  the  act  of  sale  tendered  does  not 
furnish  him  such  a  description  or  designation  of  courses  and 
distances  or  any  point  of  departure,  as  will  enable  him  either 
to  identify  the  land  grin  case  of  a  controversy  with  third  per- 
sons to  show  that  it  is  the  land  purchased  of  the  plaintiffi* 
The  grounds  of  defence  are  clearly  expressed  in  the  defend- 
ants letter  to  the  directors  of  the  bank.  ^^I  only  insist  that  a 
point  of  beginning  with  the  courses  and  distances  of  the  lines  ^ 

be  given  to  me,  as  then  and  not  till  then  have  I  any  lines 
which  I  can  cause  to  be  run." 

The  plan  made  by  Zimpel  which  was  exhibited  at  the  sale  ^J^l^^l^. 
and  referred  to  in  the  proces  verbal  of  the  auctioneer,  must  be  jrwhich^i  *ifl 
regarded  as  forming  a  part  of  the  description  of  the  land  sold,  ST't^rfed'*** 
and  the  original  title  of  McCarty  as  a  part  of  the  muniments  tho  deKripcion 
of  the  defendant's  title. 

It  is  true  that  the  plan  of  Zimpel  would  not  enable  a  sur- 
veyor without  aid  aliunde  to  ascertain  whether  the  irregular 
figure  No.  5,  really  embraces  an  area  of  seven  hundred  and 
seventy-seven  acres,  but  by  taking  the  meaanre  of  any  square 
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Eaiterk  Dm.  tn  NeiT-Orleans  a  scale  or  standard  might  be  formed  bj 
^  wMch  it  might  be  ascertained  upon  geometrical  principles, 

"'^ET^LiT*  i^*®  P'*^  ^®  accurately  projected.     But  without  recurring 
w-  to  the  titles  of  McCarty,  and  the  plans  in  the  surveyor  gene^ 

«opxLARi>.  ^j^  office,  it  would  be  impossible  to  ascertain  whether  the 
lot  really  formed  a  part  of  McCarty's  plantation.  The  sar- 
yeyor  who  made  the  plan  says  that  he  could  with  this  plan 
run  the  lines  and  lay  off  the  land  adjudicated  to  the  defend- 
ant That  he  made  the  plan  from  one  of  Mr.  Bringier  with- 
out an  actual  admeasurement  Mr.  RIM  the  city  surveyor 
says,  that  the  Hmits  of  the  McCarty  plantation  are  well 
known,  but  that  he  could  not  with  this  plan  alone  and  the 
deed  tendered  by  the  plaintifis,  run  the  lines  of  lot  No.  5, 
and  that  it  often  becomes  necessary  in  making  Burreys  to 
have  recourse  to  other  titles  in  estabHsfaing  boundaries. 

The  argument  of  the  defendant  then  amounts  to  this,  that 
although  he  engaged  to  run  the  lines  at  his  own  expense,  yet 
this  necessarily  Implies  a  previous  condition  on  the  part  of  the 
plaintifii,  that  they  should  famish  him  such  a  deed  as  will  in 
itself,  without  reference  to  any  thing  extraneous,  enable  him 
to  run  them. 

It  is  sufficient  in  our  opinion  if  tiie  act  of  sale  describe  the 
land  as  it  was  described  when  tiie  purchase  was  miade,  and 
ifl^eflT^S!^'*^  that  it  does  not  impose  on  tiie  purchaser  an  impossible  condi- 
iSf  refeStSuuM  **°'**  Having  purchased  with  reference  to  a  plan  which 
ifle'^'S.T^wm  refers  again  to  the  McCarty  title  and  the  surveys  in  the  office 
flhaMrtoran^e  of  the  survoyor  general,  the  whole  must  foe  taken  together, 
cient  d«ciptk»  and  cbey  furnish  a  designation  of  the  lot  which  will  enable 

to  render  the  sale  ,. 

biBdioff  on  him.  mm  to  run  the  lines  by  recurring  to  the  sources  of  Information 
indicated  in  the  deed  and  the  plan.  We  are  not  acquainted 
with  any  prindple  of  law  which  requires  an  act  of  sale  to  be 
so  precise  and  definite  as  to  courses  and  distances,  and  to 
furnidi  in  itself  such  data,  as  aJone  would  enable  a  surveyor 
to  run  the  lines.  It  may  be  in  this  case  difficult,  but  cer- 
tainly  not  impossible,  if  *e  surveyor  will  recur  to  the  guides 
indicated  by  tiie  deed  and  the  plan. 

The  defendant  took  a  bill  of  exceptions  to  the  charge  of 
the  court  to  the  jury.    Among  other  tUigs  he  instracted  Ac 


•re 
on 
the  trial. 
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jory  that  a  sale  at  auction  is  not  null  because  the  written  ^^'^"• 
instructions  of  the  vendors  to  the  auctioneer  are  not  proved  ===== 
on  the  trial  of  a  case  predicated  on  such  sale.    We  concur         „. 
in  this  opinion  of  the  District  Court,  and  it  may  be  added,     ^«'«*' 

^  '  •'  ^     A  aale  at  anc- 

that  there  was  in  this  case  no  question  of  the  nullity  of  tion  »  not  naii 

^  ''  becaiue  the  wnt- 

fKA  aalo  ten  iiutnictioDB  of 

me  saie.  ,^^  ^y^^„  ^  ^ 

The  defendant  propounded  certain  interrogatories  to  be  Jof  p?Xced 
answered  on  oath  bj  the  plaintiffs.  The  answer  of  the  cor- 
poration was  sworn  to  by  the  president.  The  defendant  took 
a  bill  of  exceptions  to  their  admission  by  the  court,  on  the 
ground  that  it  was  not  shown  that  the  person  who  made  an- 
swer was  president,  and  that  he  was  not  authorised  to  appear 
and  answer.  It  is  perhaps  questionable  whether  the  presi- 
dent of  a  corporation  has  a  right  to  answer  interrogatories  in 
such  cases  without  special  authority,  but  as  the  answers 
according  to  our  view  of  the  case  are  immaterial,  we  forbear 
to  expre^  any  opinion  on  the  question. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  cbsts. 


6L  &5S| 

PEYTAVm  w.  WINTER.  ^   ^'^' 


APPEAL   FROM   THE   COURT   OF   THE   SECOND  JUDICIAL  DiSTRlCt 

It  is  too  late  to  present  a  bill  of  exceptions  to  be  signed  by  the  judge  aflef 
jadgment  is  rendered)  although  the  objection  to  the  decision  be  made  on 
the  trial. 

In  an  action  of  trespass  for  damages  to  the  plaintiff's  land,  in  which  the 
petition  aUeges  ownership  and  possession,  and  contains  a  prayer  for  general 
reKef,  the  jury  are  excluded  from  an  examination  of  the  plaintiff's  title. 

70 
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EtfTsn  Ih«.  Wfceie  in  •■  .etiQe  of  li«|»- the  jwy  pro«i^ 

*^''"*'         ihbpartof  thevcrdiclmsjbedkrcsudeduidjiidgwKiiki^^ 

[for 


wniT 


The  objectioii tliat  fOepl  te^6moaj  was  admitted  on  the  trial,  caanotbc 
mi4i*  the  sRHUid  for  anew  trial,  when  no  bill  of  exceptkm  was  taken  tob 
admisriffn  or  oppositioB  made  thereto. 

The  jmy  aie  not  boimd  by  the  opinion  of  the  Sopreme  Covit  m  eitiaittiof 
the  saeatMn  of  damages  in  a  case. 


The  Sapieme  Coort  will  not  interfere  in  a  point  of  fact  on  wliich  a  coostiy 
jury  are  presomed  to  be  better  jndges. 

Theplaintiffallegesheisowner  and  possessor  of  a  tract 
of  laodin  theparish  of  Aficensioii  with  a  front  of        arpents 
and  depth  of  fortjr  arpents;  and  the  forty  aqpenta  in  depth  od 
his  back  line  he  clainu  by  right  of  pre-emption  and  occo- 
pancj  for  twenty  years  and  that  it  has  been  sonreyed  for  to 
use:  that  he  has  been  and  was  in  the  quiet  and  peaceable  pofi- 
sesBion  of  said  lands,  and  the  drains  necessary  to  the  use  of  tbe 
front  land  on  the  river  have  always  emptied  into  and  passed 
thioagh  the  back  tract  of  land  into  the  swamp:  that  in 
January  1830  and  constantly  since,  the  defendant  has  com- 
mitted divers  acts  of  trespass  on  said  land  by  cutting  timber 
thereon  and  stoppiug  up  the  drains  whereby  its  cultivation  is 
greatly  impeded  to  his  damage  two  thousand  dollars.   He 
prays  that  the  defendant  be  desired  to  desist  from  entenog 
and  trespassing  on  his  land,  and  that  J^e  be  decreed  to  open 
and  clear  the  drains  which  he  has  filled  up,  and  paj  t^^ 
thousand  dollars  in  damages;  and  that  he  be  enjoined  from 
entering  and  trespassing  on  said  lands  the  property  of  toe 
plaintiffl    The  petition  was  signed  and  sworn  to  by  (D 
pl^tiff:  the  clerk  issued  an  injunction  thereon. 

The  defendant  pleaded  the  general  issue  and  chaJ]ges  toe 
plaintiff  with  committing  a  trespass  on  his  property,  claiinii^ 
the  land  described  in  the  plaintiff's  petition  as  bis  own^  ^ 
that  tbe  plaintiff  has  taken  possession  of  one  hundred  corw 
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woocT  which  had  been  cut  and  prepared  for  the  use  of  the  ^l^"^'^'** 
defendant  of  the  value  of  three  hundred  dollars.     He  prajs  = 

judgment  decreeing  him  to  be  the  rightful  owner  and  pos-  **' ^^^^^ 
sessor  of  the  land,  and  for  three  hundred  dollars  the  value  of  ^"t««- 
his  wood  and  for  two  thousand  dollars  in  damages  for  the 
trespass  of  the  plaintiff.  He  prajs  that  the  plaintiff  answer 
on  oath  the  following  interrogatories.  ^Did  jou  or  not  take 
the  one  hundred  cords  of  wood  mentioned  in  defendant's  an* 
swerf  If  not  the  whole,  did  you  not  take  a  part  thereof,  and 
how  much? 

Several  witnesses  were  called  for  the  plaintiff  who  proved 
that  the  latter  had  enclosed  a  space  or  park  behind  his  front 
plantation  and  had  possessed  the  same  for  more  than  ten 
years;  and  that  the  plaintiff  had  made  three  or  more  ditches 
and  drains  through  the  said  inclosure  and  back  land.  The 
ditches  are  necessary  to  the  cultivation  of  the  front  tract. 
Plaintiff  used  the  inclosure  to  put  cattle  in.  That  the  ditches 
were  stopped  by  the  defendant  and  occasioned  the  front  land 
of  the  plaintiff  to  be  overflowed  so  as  to  drown  his  cane  and 
com.  The  water  rose  a  foot  deep  in  consequence  of  the 
stoppage  of  said  drains.  One  witness  saw  the  land  of  plain- 
tiff overflowed  once  when  the  ditches  were  stopped,  he  esti- 
mates the  damage  done  to  plaintiff's  crop  thereby  at  five 
hundred  dollars. 

The  witnesses  for  the  defendant  proved  that  he  claimed 
the  right  to  cut  timber  on  the  land  behind  Peytavin's  planta- 
tion, and  the  said  land  is  within  forty  arpents  reckoning  from 
bayou  Lafourche  on  which  defendant's  land  fronts.  The  tes- 
timony shows  that  the  plantations  of  plaintiff  and  defendant 
front  respectively  on  the  Mississippi  river  and  the  bayou  La- 
fourche and  that  the  back  lands  claimed  by  each  run  into 
each  other. 

On  this  testimony  adduced  by  the  respective  parties,  with 
an  attempt  by  the  defendant  to  set  up  legal  title  to  the  premi- 
ses, a  trial  was  had.  The  jury  brought  in  a  verdict  of  one 
thousand  dollars  for  the  plaintiff  in  damages  and  enjoined 
the  defendant  to  desist  from  further  trespass  and  to  open  the 
drains,  &c.  Prom  the  judgment  of  the  court  rendered 
thereon  the  defendant  appealed. 
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EAtmH  Dm.      The  case  was  decided  at  Maj  term  1832  of  this  court,  and 

=====  remanded  for  a  new  trial*     Vide  4  La.  Rep.  46. 

r^YTLYa         During  the  pendency  of  this  case  in  the  Supreme  Court  on 

wuTTAR.      ^he  first  appeal  Winter  prayed  for  an  injunction  to  restrab 

Peytavin  from  committing  waste  and  trespassing  npon  the 

locus  in  quo  which  was  granted,  but  after  the  return  of  the 

case  from  the  Supreme  Court,  Winter  was  non-suited  in  his 

injunction  suit 

On  the  second  trial  of  this  case  most  of  the  witnesses  in  the 
former  trial  were  called  and  testified,  and  the  testimoDj  of 
those  who  were  absent  were  read.  It  appeared  since  the 
closing  of  the  ditches  by  defendant,  the  plcdntifPs  plantation 
was  overflowed  and  much  injury  done  to  his  crop*  The  wit- 
nesses estimated  the  damages  in  this  respect,  at  more  than 
one  thousand  dollars. 

The  plaintiff*  produced  in  evidence  his  application  to  the 
register  of  the  land  office  in  New-Orleans  for  the  land  in 
question,  as  a  back  concession  in  virtue  of  the  act  of  Congress 
of  1820,  giving  a  pre-emption  right,  and  also  the  certificate  of 
the  register  thereon  granting  the  privilege  .to  the  applicant 
to  enter  one  hundred  and  sixty  acres  at  one  dollar  and  twenty 
five  cents  per  acre  which  was  paid  by  the  applicant 

The  jury  found  a  verdict  for  the  plaintiff  declaring  him 
to  be  the  owner  of  the  locus  in  quo^  and  condemning  the 
defendant  to  pay  f  1500  in  damages,  and  the  costs. 

The  counsel  for  the  defendant  filed  the  following  groonds 
for  a  new  trial. 

1*  That  the  verdict  is  contrary  to  law  and  evidence. 

2.  That  the  damages  are  excessive  and  oppressive* 

3.  That  improper  and  illegal  testimony  was  suffered  to  go 
to  the  jury. 

The  Parish  Judge  acting  for  the  District  Judge,  who  re 
cused  himself,  over-ruled  the  motion  for  a  new  tnal  an 
gave  judgment  confirming  the  verdict  and  perpetuating 
plaintifiPs  injunction. 

After  judgment  was  rendered,  defendant's  counsel  ten 
ed  three  bills  of  exception;  1.  To  the  admission  of  testifliony 
offered  by  plaintiff's  counsel  on  the  trial  and  objected 
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by  the  defendant*  2.  To  the  opinion  of  the  court  Bustaining  ^''■^gg?"' 


PETTATlir 


the  objection  of  plaintiff's  counsel  to  certain  documentary 
evidence  offerred  by  defendant.  3*  The  refusal  of  the  court 
to  admit  parol  testimony,  considered  by  defendant  material  wihtsr. 
to  his  case.  The  court  refused  to  receive  and  sign  the  bills 
of  exception  on  the  ground  that  they  were  not  tendered  be- 
fore the  verdict  was  given  and  judgment  rendered  thereon, 
though  they  were  presented  within  three  days  after  the 
trial.  The  court  refused  to  allo^  said  bills  of  exception  to 
be  annexed  to  the  present  one,  whereupon  defendant's 
counsel  took  this  his  bill  of  exceptions  to  such  refusal^  if. 

The  defendant  again  appealed. 

The  plaintiff's  counsel  moved  to  dismiss  the  appeaL 

Rosiliusy  for  the  plaintiff. 

1.  The  appeal  must  be  dismissed  because  the  record  is 
not  certified  according  to  law.  Code  of  Practice^  art*  586. 
4  La*  Rep.  8.  Hodge  vs.  His  creditors* 

3.  The  transcript  is  made  out  in  such  an  irregular,  imper- 
fect and  loose  manner  that  it  is  impossible  for  this  court  to 
act  on  the  merits  of  this  cause.  It  is  the  duty  of  the  appel- 
lant to  bring  the  record  before  the  Supreme  Court  in  such  a 
shape  as  to  enable  that  tribunal  to  afford  him  the  relief 
which  he  seeks.    4  La*  Rep.  46. 

3.  The  judge  a  quo  properly  refused  to  sign  the  bills 
of  exception  tendered  two  days  after  the  trial,  when  no 
dissatisfaction  was  expressed  by  the  appellant,  with  regard 
to  the  points  decided  during  the  trial,  and  no  intention  of 
excepting  to  the  opinions  of  the  court  intimated.  4  La* 
Rep.  19. 

4.  The  appellee  has  had  two  verdicts  in  his  favor — the 
appellant  shows  no  title  to  the  locus  in  juo,  the  question  of 
damage  for  acts  of  trespass  is  peculiarly  within  the  pro- 
vince of  the  jury. 
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I 

Eajterw^Dm.      Lawrence  and  Winthrop^  for  the  defendant  and  appellint   ] 

I 
riT^ATui         j^  rpij^  jjg^  ^jj  ought  to  have  been  granted  on  the 

wniTxm.  groand  set  forth  that  the  verdict  is  contrary  to  law  and 
evidence,  because  the  finding  is  beyond  the  issue.  The  juiy 
have  converted  a  mere  action  of  trespass  for  damages  into  a 
petitory  action  and  pronounced  a  verdict  of  ownership. 

2.  The  plaintiff  has  not  established  his  right  to  the  hm 
in  quo.  All  his  evidence  to  the  back  concession  is  his  ap- 
plication to  the  register  to  be  received  as  purchaser  aod  the 
receipt  of  the  former  for  the  purchase  money  and  the  platt 
of  his  lands  purchased. 

3.  A  mere  inspection  of  this  platt  shows  that  the  back 
concession  claimed  by  plaintiff's  tract  runs  into  the  front 
concession  of  the  defendant,  on  bayou  Lafourche,  and  it  is 
believed  that  the  ditches  said  to  be  stopped  are  embraced 
vithin  the  range  of  these  conflicting  lines. 

4.  The  verdict  is  contrary  to  evidence  because  the  dam- 
ages are  excessive. 

5.  This  is  not  a  case  in  which  a  jury  is  permitted  to 
exercise  their  discretion  and  award  damages  beyond  the 
amount  proved.  The  proper  distinction  is  made  in  the  case 
of  Bourgutnon  vs.  BoudousqUie.     2  Ltu  Rqp.  393. 

6.  In  this  case  there  has  been  two  verdicts  for  the  plaio- 
ti£Es,  but  this  is  not  a  sufficient  reason  why  the  cause  should 
not  be  remanded  for  another  trial,  if  these  verdicts  are  not, 
in  the  opinion  of  the  court  warranted  by  the  law  and 
evidence.  The  case  of  Myers  vs.  Slacks  5  La.  Rep.  53,  was 
submitted  to  five  juries  in  which  there  were  two  mistrials 
and  three  verdicts  for  the  plaintiffi,  and  on  appeal  it  was 
remanded  for  the  sixth  triaU  Vide  1  La.  Rq).  174.  2  ^• 
469. 

Mabtin  J.,  delivered  the  opinion  of  the  court 

Thifl  case  was  remanded  firom  this  court  at  May  terni) 
1832,  on  the  reversal  of  the  judgment  of  the  District  Coort, 
and  the  setting  aside  the  verdict  on  the  ground  that  the 
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amount  of  damages  found  by  the  jury,  (one  thousand  dollars)  ^^"^g^"" 
•was  not  authorised  by  the  evidence.     Vide  4  La.  Rep.  46.      ===== 

On  the  second  trial,  damages  were  given  to  the  amount         ^. 
of  one  thousand  five  hundred  dollars,  and  the  case  is  again     wimtsr. 
brought  up  by  the  defendant  and  appellants; 

His  counsel  contends  that  the  first  judge-erred  in  refusing 
a  new  trial  on  the  ground  of  the  verdict  being  contrary  to 
law  and  evidence,  the  damages  excessive,  and  of  illegal  evi- 
dence having  been  introduced* 

He  has  drawn  our  attention  to  the  refiisal  of  the  judge  ^^^'^J^Jlf^ 
a  quo  to  sign  a  bill  of  exceptions,  but  the  refusal  of  the  judge  ^^^'by^thS 
appears  to  be  correct,  as  no  bill  of  exception  was  produced  ^^S-^lI^, 

!•■■-•  .  j*i      1^        •    J  X  althoairh  the  db- 

for  his  signature  until  alter  judgment.  jectioo  to  tiie  ds- 

The  verdict  is  complained  of  as  being  contrary  to  law  in  the  trial. 

this  regard;  it  finds  the  plaintiff  to  be  the  owner  of  the  locus 

in  quo. 

The  action  is  one  of  trespass,  and  the  petition  concludes    in  ^  aetion  ot 

*  *  trwpen  for   d«- 

with  a  prayer  that  the  defendant  be  decreed  to  desist  firom  "•?^*?  ^ 

•^      ''  plaintiff**  land,  in 

entering  or  trespassing  on  the  premises,  and  ordered  to  2i^M*55rK?ddp 
open  and  clear  certain  drains  on  his  own  land,  and  enjoined  ^Qtl^^nT^ny^ 
from  interfering  with  the  plaintiff's  property  in  the  premises^  Sl^jSJ^^Sf! 
and  to  pay  damages;  general  relief  is  also  prayed  for.  It  is  ^^LmnatioT  ^ 
true  the  petition  avers  the  ownership  and  possession  of  the  ti^  '^ 
plaintiff  of  the  premises;  but  the  nature  of  the  action  was  acuwtnilpS 
such  as  excludes  the  examination  of  the  plaintiffs  title  by  nJLncii^'^oa  ^^ 
the  jury.    Their  finding  and  verdict  in  this  respect  was  con-  SiS^part  of  the 

1  1      .  .  .1*^-1  M  t    •      verdict  may    be 

trary  to  law;  but  we  cannot  say  that  the  couit  erred  in  diare^arded,  and 

•'  1  .  /•     1      judgment  render- 

denying  the  new  trial  on  this  account,  as  this  part  of  the  ed  on  the  claim 

verdict  might  well  have  been  diregarded. 

On  the  score  of  the  verdict  being  contrary  to  evidence,  it 
appears  to  us  as  it  did  last  year,  that  the  new  trial  was  pro- 
perly refused. 

With  regard  to  the  testimony  and  evidence  illegally  xhe  obtectioD 
admitted,  we  think  the  objection  was  correctly  overruled,  as  ^y  m  ad^I 
no  bill  of  exceptions  show  that  any  opposition  was  made  at  cannot  be  made 

*  -^       *  *  th^  ground  of  a 

the  tnal.  ■^'^...V^'^  ''**•" 

no  bill  of  ezcep- 

•  As  to  the  excessiveness  of  damages,  the  plaintiff  has  had  •{J'^IJJJJiJj^^ 
two  verdicts;  in  the  second,  the  jury  were  probably  informed  SK!S**° 
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Eaitkrh  Dts.  daring  the  last  trial,  that  we  considered  the  damages  ana 

1-  =»  by  the  first  jury  as  too  great.    Although  the  second  jary  was 

v#.         legally  bound  to  give  some  consideration  to  the  opinioD  of 

wiifTER.     ^jj^  highest  court  of  justice  in  the  country,  they  ought  not  to 

not  bound  by  the  permit  it  to  staud  between  God  and  their  consciences,  and 

opinion  of  the  Su- '^ 

preme  Court  In  yield  their  opiulon  to  ours  iu  this  respect.     They  have  exer- 

S?ST<Si2r"*'  ^^^  ^^  right,  and  the  district  judge  by  denying  a  Dew 

The  Bnprenie  trial,  though  this  was  insisted  on  as  some  testimony  in  favor 

Court  will  not  in-      .      ,      ,  ,      ,  i  .    i       i  •• 

terfere  in  a  point  of  their  couclusion,  we  thmk  duty  does  not  require  our 

of  Act  in  which  a  "^  . 

«^^ J"»y  *'•  interference  on  a  point  of  fact,  on  which  a  country  jury  are 
better  jadfef.     presumed  to  bc  better  judges  than  us. 

But  we  think  the  District  Court  erred  notwitfastandiog 
the  verdict,  in  giving  judgment  as  in  a  petitory  action. 

It  is  therefore  Ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and 
reversed;  and  it  is  further  ordered^  adjudged,  and  decreed, 
that  the  plaintiff  recover  from  the  defendant  the  sum  of 
fifteen  hundred  dollars,  and  that  the  latter  be  enjoined  from 
trespassing  on  the  premises  or  disturbing  the  plaintiff  in  bis 
possession  thereof;  and  that  he  pay  the  costs  in  the  coort 
below;  the  appellee  paying  those  in  this  court. 


|em   7^ 


LANGE  £T  ALS.  m.  RICHOUX  ET  ALS. 


APPEAL  FROM  THS   COVRT  OF  THX  FIRST  JUDICIAL  DUtKlCt 


ilg?'S^  The  article  944  of  the  Louisiana  Code,  establishes  the  principle  that  Ibe 

no  m  capacity  of  heirs  to  inherit  depends  on  the  law  in  force  at  the  tiiii«tli« 

succession  is  opened. 
According  to  the  Spanish  law  in  force  in  this  State  before  the  adoption 
the  Ciml  Code  in  1808,  proof  of  birth  was  eqmvalent  to  the  acl^nowledg- 
ment  on  the  part  of  the  mother,  of  natnral  children. 


R1CHO0X 
XTAL8. 
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So  proof  of  co-habitation  with  the  mother  as  sole  concubine  is  tantamount  Eastxrk  Dis. 
to  an  acknowledgment  of  maternity.  ^*^ 

LAHOX  XT  AL8. 

The  22]  st  article  of  the  Louisiana  Code  provides  that  the  acknowledgment  ««. 

of  an  illegitimate  child  by  the  father  shall  be  made  before  a  notary  and 
two  witnesses,  when  not  made  in  the  registry  of  the  birth  or  baptism. 

But  illegitimate  children  not  legally  acknowledged,  may  be  allowed  to  prove 
their  paternal  descent  if  they  are  free  and  white. 

In  regaid  to  the  mother,  illegitimate  children  of  every  description,  may 
make  proof  of  their  maternal  descent,  if  she  is  not  a  married  woman. 

While  a  person  continues  a  statu  (tAer,  he  is  capable  of  receiving  by  dona- 
tion or  testament  but  not  by  inheritance. 

A  partition  will  neither  be  confirmed  or  annulled  without  all  the  parties  to  k 
being  before  the  court. 

The  plaintiffs,  Eleanor,  Marj  Ann  and  Valerian  Lange, 
f.  p.  c.  allege  thai  they  are  the  only  collateral  heirs  of  one 
Fran9aise  Gabrielle  Lorio,  f.  w«  c«  who  died  intestate  on  the 
13th  June,  1830,  in  the  parish  of  St.  Charles,  possessed  of 
movable  and  immovable  property,  and  leaving  no  heirs 
in  the  ascending  or  descending  line;  that  they  are  the  legi- 
mate  descendants  of  Marie  Jeanne  Lange,  f.  w.  c.  the  only 
sister  of  the  deceased;  that  in  June,  1830,  an  inventory  of 
the  property  in  said  parish  was  made  amounting  to  three 
thousand  one  hundred  and  twenty-three  dollars,  which  was 
entrusted  to  the  care  of  one  Fran9aise  Martin  Richoux  and 
Joseph  Richoux,  her  husband,  f.  p.  c.  who  became  respon- 
sible to  account  for  it  when  legally  required. 

It  is  alleged  there  are  three  lots  in  the  uppef  part  of  New 
Orleans  which  were  owned  jointly  by  the  deceased  and  one 
Marie  Jeanne,  f.  w.  c.  that  the  defendants  have  made  a  par- 
tition of  the  same  with  Marie  Jeanne,  by  which  they 
received  two  of  said  lots,  and  which  they  have  sold  to  R. 
Toledano  by  public  act,  dated  23d  April,  1831.  This  par- 
tition is  alleged  to  be  illegal,  as  the  defendant  Fran^aise, 
the  wife  of  Richoux,  was  incapable  of  inheriting  at  the  time 
of  the  decease  of  Frangaise  Gabrielle,  being  born  and  was 
then  a  slave. 

The  petitioners  allege  that  they  are  the  lawful  owners  of 

71 
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^^fZ^m.''*  ^  ofmd  jfWfextjj  as  hein  of  Uie  deceaaed,  and  deinaoded 
r      '        I  the  delivery  of  it  by  the  defendants,  who  refine  and  ooe  of 
^^'^"^  ^"*  them,  the  aaid  Fran^aise  wife  of  Richoox,  claims  it  as  flic 
Micuovx     only  heir  of  the  deceased. 

ET  ALi. 

The  plaintifis  pray  that  they  may  be  declared  to  be  flie 
lawful  and  only  heirs  of  the  deceased  Fran9aise  Gabrielle, 
and  that  md  property  inventoried  and  put  into  the  pos- 
session of  the  defendants  may  be  surrendered  up,  and  that 
the  sale  of  the  two  lots  in  the  city  of  New  Orleans  to  Tol^ 
dano  be  annulled,  and  tiiat  he  be  decreed  to  surrender  ap 
said  lots. 

The  plaintiffi  in  a  supplemental  petition,  expressly  charge 
that  the  defendant  Fran9aise,  wife  of  Richoux,  was  a  slave 
at  the  time  the  succession  of  Fran^aise  Gabrielle  deceased, 
was  opened,  and  therefore  incapable  of  inheriting;  and  that 
it  is  incumbent  on  her  to  show  that  she  was  free  at  that 
period. 

The  defendants  except  to  the  right  of  the  plaintiffi  to 
sue,  as  being  bom  of  slaves,  and  never  legally  emancipated; 
and  that  the  supplemental  petition  was  filed  expartej  and  is 
inconsiBtent  witii  the  original  one.  They  deny  that  the 
plaintiffi  are  the  heirs  of  the  deceased,  or  have  any  claim  to 
her  succession  and  aver  that  Fran9oi8e,  wife  of  Richoox,  u 
the  descendant  and  heir  of  the  deceased,  and  as  sachis 
entitled  to  her  estate.  They  admit  they  are  in  possession 
but  deny  every  thing  else. 

Toledano  answered,  admitting  he  purchased  the  two  lots 
in  question  and  that  Richoux  had  a  good  title  to  it;  and 
denies  the  plaintifis  have  any. 

It  was  admitted  by  defendants,  Richoux,  that  plaintiffi 
are  the  only  legitimate  children  of  Charles  Lange,  £  ©•  ^ 
by  Fran9aise  Pain,  f.  w.  c. ;  that  Charles  Lange  was  only 
child  of  Joseph  Lange  and  Marie  Jeanne,  people  of  colour; 
that  Marie  Jeanne  was  purchased  by  Joseph  Lange  from 
Hydel,  and  was  afterwards  married  to  him;  that  Mane 
Jeanne  was  daughter  of  Catharine  and  Gorr,  negro  slaves 
at  the  time  of  her  birth,  &c.;  who  were  afterwards  sold  to 
Gabrielle  Lorio,  who  emancipated  Catherine  in  1803,  an 
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sold  Got r  to  Marie  Jeanne  in  1804,  who  immediately  eman-  ^JS^iss?"' 
cipated  him,  calling  him  in  the  act  father;  that  Franfaise  6a-  = 

brielle  Lorio  was  the  daughter  of  Catharine,  bora  while  the  ^^^  \,. 
slave  of  Hydel,  but  denied  that  Gorr  was  her  father,  or  that  "'J? ^^^ 
Gorr  and  Catharine  were  ever  married:  it  is  denied  that  Ma- 
rie Jeanne  was  ever  legally  emancipated,  &c»  ■  The  plain- 
Hfk  admit  that  Pran9aise  Gabrielle  Lorio  while  the  slave  of 
Hydel  had  a  son  named  Martin,  her  only  child;  that  she  was 
purchased  by  Gabrielle  Lorio  and  by  him  emancipated  in 
1794,  and  in  1799  he  bought  Martin,  son  of  Fran^aise  from 
Hydel,  and  in  1807  made  a  donation  of  him  to  his  mother, 
in  wUch  he  is  recognized  as  her  son. 

It  is  admitted  that  Martin  died  before  his  mother,  leaving 
an  illegitimate  daughter  by  the  sister  of  Gabrielle  Lorio, 
who  was  also  his  slave  and  his  child;  that  Fran^aise,  wife  of 
Richoux  the  defendant,  was  born  in  1802,  and  was  liberated 
by  Gabrielle  Lorio,  26th  October  1820.  The  plaintiffs  deny 
that  either  Martin  or  Pran<;aise  Richoux  were  legally  eman- 
cipated, or  that  the  latter  has  been  recognized  so  that  she  can 
inherit. 

The  district  judge  in  pronouncing  judgment  in  this  case 
considered  it  admitted  and  established  that  the  plaintifii  are 
the  legitimate  representatives  of  Marie  Jeanne,  f-  w.  c,  who 
was  their  grandmother  and  sister  of  the  deceased;  and  that 
the  defendant  Francjaise  Richoux  is  her  grand-daughter;  that 
Marie  Jeanne  and  Fran^aise  Gabrielle  were  the  ofispring  of 
one  Gorr  and  Catharine,  bom  slaves,  and  afterwards  manu- 
mitted by  Gorr  and  Catharine. 

The  marriage  of  Gorr  and  Catharine  being  denied,  and 
proof  being  made  that  no  record  of  marriage  was  kept  in  the 
parish  where  they  resided  for  people  of  color,  it  was  permitted 
to  be  proved  by  circumstances  establishing  the  presumption 
of  marriage  according  to  the  Spanish  law.  But  supposing 
they  were  not  married,  the  district  judge  considered,  that  ac- 
cording to  the  laws  existing  at  their  death,  their  children 
could  inherit,  at  least  from  the  mother  without  any  acknow- 
ledgement. The  plaintiffs  have,  therefore,  established  their 
capadty  to  inherit  and  a  title  io  the  succession. 
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E*»«««  Dis.      On  the  other  hand  it  is  admitted  that  Francaise  Gabrielk, 

MM^f  1834« 

===  the  deceased,  had  an  only  child,  Martin,  born  a  slave,  and 
^^^\f^  ^^'  *^^*  *h®  defendant  Fran9aise  Richoux,  is  his  onlj  child;  and 
R1CH0UZ  it  is  proved  that  Martin  died  a  slave,  his  mother  still  living, 
and  that  the  defendant  Fran9aise  has  furnished  no  evidence 
of  her  emancipation  except  the  will  of  Gabrielle  Lorio,  whose 
slave  she  was;  the  testator  made  liis  will  in  1820,died  in  18122 
when  Fran9aise  was  twenty  years  of  age,  so  that  she  con- 
tinued to  be  a  slave  or  at  most  stdtu  Libera^  not  having  at- 
tained the  age  of  thirty  years  and  none  of  the  forms  of  law 
having  been  complied  with,  required  to  complete  her  eman- 
cipation. The  district  judge  concluded  there  were  two  insur- 
mountable objections  to  defendant's  right  of  recovery:  1. 
That  Fran9aise  Gabrielle  never  acknowledged  Martin  to  be 
her  son  and  that  the  latter  never  recognized  the  defendant  to 
be  his  daughter.  2.  That  the  defendant  has  not  yet  obtained 
her  freedom. 

There  was  judgment  for  the  plaintiffs.  The  defendant's 
appealed. 

Janin,  for  the  plaintifis  and  appellees. 

1  The  plaintiffs  are  the  only  and  legitimate  children  of 
Charles  Lange  the  son  of  Joseph  Lange  and  Marie  Jeanne 
the  sister  of  the  intestate.  By  the  marriage  of  Joseph  Lange 
and  Marie  Jeanne  the  latter  became  free  although  born  a 
slave.  If  her  son  Charles  was  born  afterwards  he  was  oi 
course  free,  if  before  he  was  emancipated  and  legitimated  by 
hi3  father's  and  mother's  marriage.  Partida  4  tit.  13,  «•  *• 
Ibid.  tit.  5,  /.  1.   Ibid.  tit.  22,  /.  6.    Teairt)  de  leg:  vol.  13. 139. 

2.  But  Joseph  Lange  instituted  Marie  Jeanne  and  Charles 
his  heirs,  calling  the  former  his  wife  and  the  latter  his  son* 
This  alone  would  be  sufficient  to  render  them  free  and  legi'" 
mate.    3  Fdn-ero,  {ed:  1818)  271.  Partida  4t  titj  15.  /.  2.  B^^^ 

3.  Gorr  and  Catherine,  the  father  and  mother  of  Mane 
Jeanne  and  Fran9aise  were  born  slaves,  but  emancipated  ; 
Hyd«l  in  1803-4.    Their  subsequent  liberty  by  p^^i  *^® 
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civil  efiect  to  their  marriage  reDdered  their  children  leeiti-  Eastsbh  Du. 

^  ^  Ifoy,  1834. 

mate.    Girod  vs.  Lezoisj  6  Mar.  559.   The  plaintiffi  are  there-  = 

fore  enUtled  to  the  sucession  under  the  La.  Code.  art.  908.     i^««  "als. 

4.  But  even  if  Gorr  and  Catherine  had  not  heen  married,     richodx 

ET  ALS, 

if  Marie  Jeanne  and  Fran9aiBe  Gabrielle  had  been  natural 
children,  Marie  Jeanne^s  legitimate  descendants  can  inherit 
of  Fran9aise  Gabrielle  by  article  917  of  the  Louisiana  Code. 
If  the  father  and  mother  of  the  natural  child  die  before  him, 
the  estate  of  such  natural  child  shall  pass  to  his  natural 
brothers  and  sisters  or  to  their  descendants. 

5.  The  case  of  the  plaintifis  is  completely  made  out.  But 
the  defendants  urge  that  natural  brothers  and  sisters  can  only 
inherit  of  each  other  if  they  have  been  legally  acknowledged 
by  their  natural  parents. 

6.  The  law  does  not  require  that  natural  brothers  and 
sisters  should  have  been  legally  acknowledged  by  their  father 
to  be  entitled  to  inherit  from  each  other. 

7.  The  defendants  urge  that  Marie  Jeanne  and  Fran9aise 
Gabrielle  should  have  been  acknowledged  by  a  notarial  act 
according  to  article  221  of  the  Louisiana  Code,  as  the  succes- 
sion was  opened  under  this  Code. 

8.  But  it  is  only  the  right  of  inheriting  that  is  to  be  deter- 
mined by  the  law  in  force  when  the  succession  is  opened^  not 
the  state  and  condition  or  capacity  of  the  heir  to  inherit. 

9.  The  state  and  condition  or  capacity  of  the  heir  is 
governed  by  the  law  under  which  it  was  acquired  and  when 
once  vested,  it  cannot  be  taken  away  by  subsequent  laws. 

10.  The  question  then,  whether  Marie  Jeanne  and  Fran- 
9aise  Gabrielle  were  duly  acknowledged  as  natural  children 
must  be  determined  by  the  Spanish  law.  This  law  did  not 
require  natural  children  to  be  acknowledged  by  notarial  act 
or  in  writing.  5  Febreroj  {ed:  1818)/).  32, 33,  nos.  52,  53,  54. 
1  Ibid  p.  67,  nos.  77,  78. 

11.  The  defendant  Fran9a]seRichoux  cannot  inherit.  Her 
father  (Martin)  was  born  and  died  a  slave  and  never  was 
capable  of  inheriting,  consequently  his  daughter  cannot  take 
through  him  by  right  of  representation.  3  Pailliet  successions 
514.     Gomez  ad  leg:  Tauri  XH.  no.  61. 


566  CASES  IN  THE  SUPREME  COURT 

EUmw  Du.  IS.  RepresentetioHS  does  not  take  place  in  irregolar  mo- 
=ss=^zi=  cessions.  3  JliDafd  (2e  UAnghde^  Verbo  enfant  naturel  sec 
4, p.  340*     13  Sirejf  pari  1.  161.    Pailliei  Man:  on ar<. 765, 


LAVOE  BT  JLL9. 


BJOHCWX  ^  ^.   1. 

XTAL9. 


13.  The  defendant  tras  never  acknowledged  b  j  her  father, 
as  in  the  certificatte  of  her  baptism  her  father  is  said  to  be 
unknown* 

14.  She  was  not  free  at  the  time  of  opening  the  sticcession 
of  the  intestates  She  was  born  a  sfave  the  20th  April  I8Q3, 
consequently  was  not  thirty  years  old  at  the  opening  of  the 
sticcession* 

15.  By  the  will  of  Gabriefie  Lorio  her  master,  made  in 
1890  when  she  was  eighteen  years  of  age,  she  became  a 
statu  libera  and  entitled  to  freedom  at  the  age  of  thirty  yean. 

16.  A  staiu  libera  cannot  inherit  ab  intestato.  9  Leu  Rtp* 
176.    7JV:S,351. 

17.  The  natural  child  of  a  natural  child  cannot  inherit  ah 
intestato  from  her  father's  parents  whether  she  is  legitimate  or 
DOt^  nor  can  the  grandfather  inherit  of  his  natural  son's  ille- 
gitimate child.  La.  Cade  915, 9I&  4  toullier^X&^tec  399. 
2  Chabot  de  Pallier  219. 

8tret»bridge^  for  the  defendants  and  appellants. 

L  The  article  917  of  the  La.  Code  says, « if  the  father  or 
mother  of  the  natural  child  die  before  him,  his  estate  shall 
pass  to  his  natural  brothers  and  sisters  or  their  descendants. 
The  question  then  is  who  and  what  are  the  qualities  to  mhe- 
rit  under  this  article. 

3.  The  article  relates  to  natural  children  duly  acknowledgd 
who  hare  died  without  posterity,  and  whose  father  and 
mother  are  also  dead.  None  can  inherit  but  the  natural 
brothers  and  sisters  who  derive  their  heirship  throngn  a 
legal  acknowledgment.  For  the  description  of  peiwns 
included  in  the  term  posterity,  reference  is  made  to  3 1^^'^ 
aowi  22;  mte  I,  269.  Ibid  23,  note  6,  273.  4  TouUier,  Jw* 
969*    2  Chabotj  323,  on  art.  765  ofJVap.  Code. 
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3»  Posterity,  eayg  o«r  code,  art*  3532,  No.  96,  compre^  ^U*"f 8« "' 
hends  ^  all  descendanta  in  the  direct  line*"  ■ 

4.  It  U  contended  that  proof  of  maternity  is  admisBible  ^^"^^J  ^"" 
according  to  the  article  230  of  the  La*  Codei  aad  if  it  be  so     bschovx 
article  226  equally  admits  proof  of  paternity* 

5*  The  syllogism  then  stands  thus; 

The  estate  of  natural  children  deceased  without  posterity 
belongs  to  the  father  or  mother  who  has  acknowledged  him, 
or  in  equal  portions  to  the  father  and  mother  when  he  has 
been  acknowledged  by  both*    La*  Cbcie,916. 

6*  But  proof  of  maternity,  (ar^f  230)  or  paternity  (art.  226) 
may  be  made  by  children  who  have  not  been  acknowledged. 

Ergo,  the  father  or  mother  who  have  not  acknowledged 
their  child  may  inherit? 

ErgOj  the  father  or  moth^  who  has  not  acknowledged 
may  inherit  equally  with  the  other  parent  who  has? 

Ergo,  it  is  not  necessary  that  both  parents  should  have 
acknowledged  in  order  to  inherit  equally? 

ErgOy  the  word  acknowledgment  has  no  meaning? 

7.  So  much  of  article  224  as  declares  the  rights  of  natural 
children  are  regulated  under  the  title  of  succession,  and  of 
945  as  declares  that  he  who  wants  the  qualities  prescribed 
at  the  time  of  opening  the  succession  cannot  inherit,  should 
be  considered  as  not  written* 

8.  It  has  been  stated  ihat  paternity  was  a  fact  and  once 
made  out  the  acknowledgment  was  of  no  consequence*  All 
illegitimate  children  whether  acknowledged  or  not,  of 
whatever  class,  are  entitled  to  alimony,  and  of  course  for 
this  purpose,  proof  of  paternity  is  admissible  without  acknow. 
lodgement* 

9*  But  acknowledgment  is  one  of  the  essential  qualities  to 
entitle  to  the  inheritance  of  an  irregular  succession;  the 
proof  of  which  is  the  authentic  act  or  baptismal  register. 
Proof  of  parentage  without  acknowledgment  no  more  entitles 
to  the  inheritance  than  proof  of  a  mortgage  without  record- 
ing authorises  a  claim  of  the  debt  from  a  bonajide  purchaser* 

10.  In  this  case  the  plaintiffs  are  not  claiming  as  children 
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EisTSHK  Dis.  of  Fran^aise  Gabrielle;  ther  are  collatcrab  claiming  dirough 
=====  her  mother;  does  our  law  permit  this? 

^BTALs.      jj^  rpjj^  j^^^  .^  foFcc  whcn  this  successioH  was  opened 

RicBoux      j^j^g  jjQ^  entitle  the  plaintifis  to  inherit.     An  acknowledg- 

ment  bj  notarial  act  or  baptismal  certificate  is  essential  to 

entitle  the  parent  of  a  natural  child  or  those  claiming  under 

them  to  inherit. 


BuLLARD,  J.  delivered  the  opinion  of  the  court 

The  plainsifis  instituted  the  present  action  to  recorer 
from  the  defendants  the  succession  of  Fran^aise  Gabrielle  a 
f.  w*  c.  deceased  intestate.  They  allege  and  have  proved 
their  legitimate  descent  from  Marie  Jeanne  the  reputed  natu- 
ral sister  of  the  deceased  and  are  her  grand  nephews  and 
nieces.  The  defendant  Fran^aise  f.  w.  c.  sets  up  a  claim  to 
the  succession  as  the  descendant  of  the  deceased  through 
Martin  her  natural  son,  and  claims  as  natural  grand-daughter 
of  the  deceased. 

In  support  of  the  pretensions  of  the  plaintiffs,  their  counsel 
relies  on  the  art.  917  of  the  Louisiana  Code.  ^If  the  father 
and  mother  of  the  natural  child  died  before  him,  the  estate  of 
such  natural  child  shall  pass  to  his  natural  brothers  and  sisteR 
or  to  their  descendants,"  coupled  with  the  preceding  article 
which  declares  that,  "the  estate  of  a  natural  child  deceased 
without  posterity  belongs  to  the  father  or  mother  who  has 
acknowledge  him  or  in  equal  portions  to  the  father  and  mother 
when  he  has  been  acknowledged  hy  bothJ^^ 

It  is  contended  by  the  defendant  that  the  word  such  in  the 
article  first  recited  refers  to  natural  children  as  described  in 
the  preceding  article,  as  being  acknowledged  by  the  parents 
in  the  mode  pointed  out  by  the  Code;  either  by  notarial  act 
or  the  register  of  birth  or  baptism;  that  Gabrielle  and  Mane 
Jeanne  cannot  be  regarded  as  natural  sisters  and  entitled  to 
inherit  from  each  other,  unless  both  were  acknowledged  by 
their  common  parents.  He  further  insists  that  the  capacitj 
to  inherit  depends  on  the  law  in  form  at  the  opening  of  the 
succession,  and  that  neither  Marie  Jeanne  nor  Gabrielle 
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could  now  inherit  the  estate  oftheir  reputed  father  and  mother     S^bs?"' 
for  want  of  this  essential  proof  of  quality,  and  that  consequently  ===== 
Marie  Jeanne  would  he  incapable,  if  she  had  survived  Gabri-         vs. 
elle  of  inheriting  her  estate,  not  having  the  proof  of  descent      ^t  au. 
which  alone  would  make  her  for  the  purpose  of  inheriting, 
the   natural  sister  of  Gabrielle;  and  that  if  Marie  Jeanne 
could  not  take  the  estate,  neither  can  her  descendants  the 
present  plaintiffs. 

We  may  therefore  lay  out  of  view  the  intermediate  de- 
scents and  consider  the  present  suit  as  if  Marie  Jeanne  had 
survived,  and  were  herself  the  plaintiff  before  this  court  claim- 
ing the  succession  of  her  reputed  sister.  The  position  then 
maintained  bj  the  defendant's  counsel  is,  that  she  could  not 
recover  because  she  does  not  exhibit  the  authentic  acknow- 
ledgement by  Gorr  and  Catherine  that  she  and  the  deceased 
were  their  natural  children. 

The  article  of  the  Code  which  regulates  the  succession  of 
natural  brothers  and  sisters  in  relation  to  each  other  does  not 
restrict  the  right  to  sisters  or  brothers  of  the  full  blood. 
Whether  Marie  Jeanne  was  a  full  or  only  a  half  sister  is 
therefore  immaterial.  The  paternal  side  may  be  laid  out  of 
view.  And  the  question  is  then  narrowed  down  to  this;  is 
there  such  evidence  that  she  and  the  deceased  were  both 
daughters  of  Catherine  as  to  entitle  her  to  the  quality  of 
natural  sister  of  Gabrielle,  who  ever  their  fathers  may  have 
been? 

The  Code  establishes  the  principle,  that  the  capacity  to    The«rtici«»44 
inherit  depends  on  the  law  existing  at  the  time  the  succession  ooite,  esubiuiMt 

,         ,,m%       •  •j/>i*«-ii  /ti  the  principle,  tliAt 

isopevied.    "The  incapacity  of  heirs  is  the  absence  of  those  the  eapaeiiy  or 
qualities  required  in  order  to  inherit  at  the  moment  the  sue-  depend*  <m  the 

lew  in  RMTcenCUM 

cession  is  opened.     He  who  wants  these  qualities  at  this  time  {JjJ^^ 
cannot  be  the  heir."     La.  Code^  art.  944. 

That  the  evidence  shows  Gabrielle  and  Marie  Jeanne  to 
have  been  both  natural  children  of  Catharine  according  io 
the  Spanish  law  in  force  before  the  promulgation  of  the  Code, 
we  have  no  doubt.  The  11th  law  of  Toro  required  tfiat  to 
be  regarded  as  natural  children,  there  should  have  exifted  at 
jtheir  birth  or  conception  no  legal  impediment  io  the  mar- 

72 
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Sarcm  Dn.  riage  of  the  parents,  and  that  ther  shoald  be  acknowledged 

—  by  the  father,  dispensing  however  with  anj  formal  acknow- 

LAHoxjBT  ALs.  ig^gg^gut  when  the  mother  lived  in  the  same  house  with  the 

RicHoux     reputed  father  and  was  his  sole  concubine.    Under  this  law 

ST  ALS.  * 

it  was  considered  by  the  ablest  commentators  that  proof  of 
birth  was  equivalent  to  acknowledgement  on  the  part  of  the 
mother,  and  proof  of  cohabition  with  the  mother  as  sole  cod- 

Aoeordinff     to  /»  • 

the  spanuh  law  cubinc  tantamount  to  an  acknowledgement  of  patemitj. 

Id  force   in   this  *-  ncu\ 

2j««  .  Jjft»jj  [Jj  Gomez  ad  leges  Touri^  91  et  seq.  I  Febrero  Mmisimo,  380  d  wj. 
iSs"  p^f  If  ^^^  ^*  ^8  urged  that  the  Code  has  introduced  a  new  rule  on 
?iii'*  ™thi"  «:  this  subject  and  that  without  the  formal  acknowledgement  by 
SS^hilJfrtrfVhe  notarial  act  or  in  the  baptismal  register,  the  natural  chUd is 

mother  of  natural       .,,         .  .j.     x     •    i.      -i. 

children.  without  Capacity  to  mnent. 

haWtTt'Si'  "*  wi£     Article  221  declares  that,  « the  acknowledgement  of  an  U- 

concubine  ia  tan.  legitimate  child  skoll  be  made  by  a  declaration  before  a  notary 

tamount  to  an  ac- 

knoiviedgement   public  and  two  witnesscs  whenever  it  shall  not  have  been 

of  paternity  * 

The  83i«t  arti-  made  in  the  registering  of  the  birth  or  baptism  of  sach  child. 
ana  Codt  pro-  If  thls  article  stood  alone  we  should  perhaps  be  compelled  to 

vides  that  the  ac** 

kDowiedpemeot   gav,  that  the  subsequent  articles  under  the  head  of  succeasions, 

of  an  illegitimate       ^'  ^ 

Sir^Bh^ibe^'mJde^^  which  the  due  acknozoledgement  is  spoken  of,  referred  to 
ud^twowi^e*^^^  t'^is  as  the  sole  and  exclusive  evidence  of  natural  descent  and 
Jhe'°A?iSrt*  of  that  whatever  may  have  been  the  condition  or  rights  of  the 
birth,  or  b«pti«n.p^^^g  uudcr  the  previous  legislation  of  the  country,  their 

right  to  inherit  as  natural  children  under  the  Code  would  de- 
pend upon  their  furnishing  this  exclusive  evidence  of  their 
capacity.     But  this  article  does  not  stand  alone.    Article 
DntniefUimate  ^^  providcs  that  "  illegitimate  children  who  have  not  been 
piS"*'  aSnolT  legally  acknowledged  may  be  allowed  to  prove  their  paternal 
tottfS'^^ove  descent  provided  they  be  free  and  white;"  and  with  rc^ 
•c^nt'ifXy  an  to  the  mothcr  article  230  declares  that  ^  illegitimate  children 

free  and  white.  /.  >,  i  i  J 

In  regard  to  the  of  cvcry  description  may  make  proof  of  their  maternal  oe- 
mate^hiidref^  sccut,  providcd  the  mothcr  be  not  a  married  woman."  The 
ma*jMn£"pr(^f  article  227  is  substantially  a  re-enactment  of  the  law  of  T&ro 

of  their  maternal  —j-^%  f 

dement,  if  she  is  above  referred  to.     The  words  used  in  article  221  are  not 

not  a  married  wo» 

prohibitive,  and  so  far  from  declaring  that  a  declaration 
before  a  notary  shall  be  the  only  proof  permitted,  the  Code 
expressly  permits  other  modes  of  proof  both  of  paternal  and 
maternal  descent  without  any  restriction  as  to  the  purpose '<^ 
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which  it  maj  be  allowed*    Although  there  may  be  cases  in  Eastxrk  Dis. 
which  the  child  may  proye  his  paternal  descent  without  being  ' 

entitled  to  inherit,  as  in  cases  of  adulterous  bastards,  who  may  ^^<**  ^"^  ^^s. 
be  entitled  to  alimony,  yet  as  relates  to  the  mothers  the  rule  kigboox 
under  the  law  of  Toro  was  different  and  the  child  born  out  of 
marriage  whether  spurious  or  natural,  whether  by  an  acknow- 
ledged or  unknown  father,  ^  salyo  si  los  tales  hijos  fueren  de 
damnadoy  punible  ayuntamiento,"  were  called  to  her  inherit- 
ance to  the  exclusion  of  all  except  her  legitimate  children* 
11  Tbro,  4  Martin  Rep.  265,  Pigeau  vs.  Dw>emay, 

Even  under  the  Code  Napoleon  which  contains  enact- 
ments much  stronger  than  ours,  it  seems  to  be  the  general 
opinion  of  commentators  that  proof  of  maternity  may  be 
made  in  all  cases,  and  that  this  forced  acknowledgement  has 
the  same  effect  as  the  voluntary  one  in  authentic  form. 
3  DuranUm^  235, 236, 253,  2  Timllier  M.  940,  950,  4  Fceoard 
de  DAnglade^  742,  2  Chabaud  des  successiones^  342. 

We  are  therefore  of  opinion  that  Marie  Jeanne  and 
Gt^brielle  are  proved  to  have  been  natural  sisters,  and 
capable  of  inheritixig  from  each  other,  and  that  the  plaintiffi 
are  entitled  to  recover  unless  the  defendant  shows  herself 
descended  from  Gabrielle  and  capable  of  taking  the  inhe- 
ritance at  the  time  the  succession  was  opened. 

It  is  not  necessary  to  inquire  whether  the  defendant  has 
shown  by  sufficient  evidence  that  she  is  the  child  of  Martin, 
the  son  of  Gabrielle.  Martin,  it  is  shown,  was  bom  a  slave 
and  died  in  that  condition  in  the  lifetime  of  his  mother. 
The  defendant  herself  was  originally  a  slave  but  emanci- 
pated by  the  will  of  her  master,  and  her  freedom  to  be 
complete  as  soon  as  the  existing  laws  would  permit.  She 
then  became  statu  liher^  and  at  the  death  of  Gabrielle  she 
had  not  attained  the  age  of  thirty.  While  she  continued  a  whiieftporwrn 
statu  liber  she  was  capable  of  receiving  by  donation  orXniTi^Jj! 
testament,  but  not  by  inheritance.     Civ.  Code,  art.  193, 176.  by^'donluon^'or 

The  plaintiff  further  claims  two  lots  of  ground  in  the  by  iDheriuuice. 
faubourg  La  Course  in  possession  of  R.  Toledano,  who  was 
made  a  party.    He  answers  that  he  purchased  two  lots  of 
the  defendants  and  alleges  that  they  had  a  good  title.    The 
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EAfTxmr  Dif.  inventory  shows  that  the  defendant  declared,  that  Gabrielie 

====  was  in  her  lifetime  owner  jointly   with  Marie  Jeanne  and 

"■^"w'  ^"'  Gabrielie  Lorio,  f.  w.  c.  of  three  lots  in  that  faubourg  which 

RicBoox     had  been  bequeathed  to  them  by  Gabriel  Lorio«    They 

then    exhibit  the  testament  of  Gabrielie  and  a  partition 

between  the  defendants  and  Marie  Jeanne,  in  which  the 

defendant  assumes  to  act  as  the  sole   heir  of  Fran9aise 

Gabrielie  and  b  j  which  two  of  the  lots  were  assigned  to  the 

defendant  as  the  share  of  Gabrielie.      If  we  were  now 

to  decree  the   two  lots   to    the   plaintifis  it  would  admit 

ADMtitionwiii^*^®  validity  of  the  partition;  and  if  we  were  to  regard  the 

S^!l^or***u^I  partition  as  null  for  want  of  sufficient  parties  we  should  be 

td  ^itiS^to^t  deciding  on  the  rights  of  those  w^o  are  not  before  the  court. 

beiof  before  the  rpj^^  ^jjj  ^f  Gabriel  Lorio  does  not  mention  any  town  lots, 

and  the  plaintiffs  furnish  no  other  evidence  of  ownership  in 
Gabriel  Lorio  than  the  declaration  of  the  defendant  If 
the  plaintifis  have  any  right  it  is  to  one  undivided  half  of  the 
three  lots.  It  is  besides  very  questionable  whether  heirs  hj 
irregular  succession  can  maintain  an  action  against  third 
persons  before  their  own  right  to  the  estate  has  been  ju- 
dicially recognised,    ha*  Cockj  art.  919. 

The  District  Court  gave  judgment  generally  for  the 
plaintifis  without  expressly  pronouncing  on  the  rights  of  the 
defendant  ToUdanoy  and  the  parties  have  agreed  that  in  this 
court  the  judgment  should  be  considered  as  to  him  as  one 
of  non-suit.  We  think  the  plaintifis  have  not  shown  suffi- 
ciently a  legal  title  in  themselves  to  entitle  them  to  recover 
in  this  case,  and  that  the  judgment  in  favor  of  Toledano  as 
in  the  case  of  a  non-suit  ought  to  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs,  and 
that  there  be  judgment  in  favor  of  R.  Toledano  as  in  the 
case  of  a  non-suit,  with  costs  as  to  him. 
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THOMAS  ET  ALS.  vs.  BREEDLOVE  ET  ALS. 

APPEAL  FROM  THE  COURT  OF  THE   FIRST  JUDICIAL  DISTRICT, 

Wbere  notes  are  put  into  the  hands  of  a  surety  to  indemnify  him  against  loss 
on  payment  of  a  surety  debt,  if  it  is  shown  that  the  obligors  in  said  notes  were 
insolvent  or  became  so  very  soon  after,  the  failure  to  collect  or  to  pur- 
sue them  is  not  imputable  to  the  holder. 

A  citation  or  something  equivalent  in  law  is  necessaiy  to  the  validity  of 
every  judgment 

A  partnership  claim  put  on  the  bilan  is  not  notice  to  an  individual  partner 
whose  claim  is  omitted,  and  he  is  not  a  party  to,  or  bound  by  the 
proceedings. 

A  creditor  who  is  not  put  on  the  bilan  for  his  individual  claim  and  cited  to 
attend  the  eoneurso  of  creditors,  is  not  bound  by  their  proceedings,  even 
if  he  is  placed  on  the  tableau  of  distribution,  but  declines  receiving 
dividends. 

He  proceedings  of  a  debtor  against  his  creditors  are  res  iiUer  tdios  acta  as  to 
any  one  who  is  not  on  the  bilan,  and  whose  claim  is  not  mentioned 
therein. 

The  plaintiff's  claim  from  the  defendants  J*  W.  Breed- 
love  and  W.  L.  Robeson,  a  debt  of  six  thousand  and  three 
doUars  with  interest,  as  due  the  succession  of  the  late  Joseph 
Thomas.  In  1827  Thomas  became  the  surety  in  an  appeal 
bond  for  the  then  conmiercialfirm  of  Bedford,  Breedlove  and 
Robeson,  who  were  appellants  from  a  judgment  obtained 
against  them  bj  Aikin  &  Gratz  for  four  thousand  seven 
hundred  and  thirtj-two  dollars  with  ten  per  cent,  interest 
thereon  until  paid.  This  judgment  was  affirmed  bj  the 
Supreme  Court  in  March  or  April,  1827.  While  the  appeal 
was  pending,  the  firm  of  Bedford,  Breedlove  &  Robeson 
failed  and  made  a  cession  of  their  property  to  their  creditors. 
Aikin  &  Gratz  instituted  suit  against  Thomas  on  the  appeal 
bond,  and  recovered  from  him  as  surety  the  amount  of  their 
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Eastbm  Dis.  judgment  against  Bedford,  BreedloTe  &  Robeson,  anMont' 
======:  ing  to  six  thousand  and  three  dollars  inclading  interest  and 

THOMAS. TAL.^^^ 

BftKEDLOTs  Thc  petitioners  beine  the  wife  and  children  of  Joseph 
Thomas,  who  died  the  19th  April,  1833,  claim  this  Bum  for 
his  succession.  Thej  praj  judgment  therefor  against  the 
defendants. 

The  answer  admits  the  suretyship  of  Thomas,  the  appeal 
and  affirmance  of  the  judgment,  but  denies  the  other  allega- 
tions, and  avers  that  they  are  not  responaible,  because  at 
the  time  of  signing  the  appeal  bond,  the  firm  of  Bedford, 
Breedlove  &  Robeson  transferred  to  Thomas  as  collateral 
security,  and  as  an  indemnity  against  his  suretyship  foor 
promissory  notes  drawn  by  A.  W.  Breedlore  &  Co.,  and 
endorsed  by  Breedlove  &  Greenleaf,  a  firm  at  Port  Gibson, 
in  Mississippi,  amounting  to  six  thousand  dollars  payable  at 
short  periods  from  January  23,  1827.  That  since  the 
appeal  bond  was  executed  the  said  firm  failed  and  made  a 
surrender  of  all  their  property  to  their  creditors,  which  was 
accepted,  syndics  appointed,  and  the  insolvents  discharged 
according  to  law;  that  pending  the  concurso  Thomas  became 
a  party  thereto,  was  put  on  the  tableau  of  distributioD,aQd 
was  entitted  to  claim  his  dividend. 

It  was  proved  on  the  trial  that  the  notes  given  to  Thomas 
as  collateral  security  were  never  paid,  and  that  in  the  year 
1827,  when  the  notes  became  due,  both  the  drawers  and  en- 
dorsers of  them  were  in  bad  credit,  but  the  payment  of  some 
notes  on  them  were  secured  by  the  vigilance  of  an  attornej 
residing  at  Port  Gibson.  That  in  1828,  the  parties  to  said 
notes  ceased  to  pay  their  debts  and  were  reputed  insolvent. 
Judgment  was  obtained  against  Thomas  on  the  appeal  bond 
the  17th  June  1827,  which  he  paid  by  two  instalments  in 
June  1827  and  February  1829. 

The  evidence  showed  that  Bedford,  Breedlove  &  Robe- 
son, made  a  cession  of  their  property  in  March  1827,  and  that 
no  mention  of  the  surety  debt  paid  by  Thomas  was  made  m 
the  bilan;  but  that  Thomas  and  Kemion  were  placed  thereon 
for  a  debt  of  two  hundred  and  seventy-four  dollars,  appeal 
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at  the  meeting  of  creditors,  voted  for  syndics  and  a  discharge  ^^f^fgjf"' 
of  the  debtors.    Neither  Aikin  and  Gratz  nor  Thomas  were  = 

placed  on  the  bilan  in  relation  to  this  debt»     The  syndics  '^^"^^," 
filed  a  tableau  of  distribution  in  1831  on  which  Thomas  was    brebdlot* 

XT  aLS. 

placed  as  a  creditor  for  the  sum  of  five  thousand  eight  hun- 
dred and  fifty-three  dollars,  and  a  dividend  of  fifteen  per  cent, 
declared:  and  on  another  tableau  filed  in  1833  for  four  thou- 
sand nine  hundred  and  seventy-five  dollars,  being  the  same 
debt  with  the  first  dividend  off,  with  another  dividend  of  fif- 
teen per  cent-  The  usual  notices  were  ^ven  previous  to 
homologating  the  tableaus;  and  the  creditors  also  notified  to 
call  and  receive  their  dividends,  but  no  one  appeared  for  or 
on  behalf  of  Thomas.    He  never  received  any  dividend. 

The  district  court  considered  the  makers  of  the  notes  de* 
posited  as  collateral  security  as  insolvent  when  the  notes 
became  due,  and  that  Thomas  was  not  liable  on  failure  to 
collect  them.  But  he  considered  the  defendants  liberated 
by  the  proceedings  and  their  discharge  under  the  insolvent 
laws,  from  the  payment  of  this  debt,  and  gave  judgment 
dismissing  the  plaintifis'  petition  from  which  an  appeal  was 
taken. 

Mayhin  and  Strawbridge^  for  the  plaintiffs  and  appellants. 
McCaldt  and  Grajf,  for  the  appellees. 
Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintiff  sues  as  executrix  of  the  last  will 
and  testament  of  her  late  husband  Joseph  Thomas,  as  tutrix  of 
her  minor  children  and  as  partner  in  the  matrimonial  acquets 
and  gains,  to  recover  debts  alleged  to  be  owing  by  the  de- 
fendants to  the  succession  of  the  deceased  Joseph  Thomas. 
Judgment  was  rendered  in  favor  of  the  defendants  in  the 
court  below,  from  which  the  plaintiff  appealed. 

The  evidence  of  the  cause  shows  that  Thomas  in  his  life 
time  became  surety  on  an  appeal  bond  for  the  defendants  or 
for  a  commercial  firm  composed  of  one  Bedford  and  them. 
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Easterit  Di8.  This  bond  was  made  in  favor  of  Aikin  and  Gratz.  who  bad 
=====  obtained  a  judgment  against  the  bouse  of  Bedford,  Breedlove 
'"**"  m"^"  and  Robeson  in  December  1826,  from  which  an  appeal  was 
BRxxDLOYK    takcn  by  the  latter  and  the  judgment  of  the  District  Court 
was  finally  affirmed.     The  surety  was  pursued  on  the  bond 
and  paid  to  the  appellees  in  that  suit  the  amount  of  tbeir 
judgment  and  costs,  and  also  the  amount  of  costs  incurred  in 
defending  the  suit  against  him  on  the  bond,  &c.    This  pay- 
ment seems  to  have  been  made  by  instalments  in  1827  and 
1828,  and  amounted  to  the  sum  of  six  thousand  one  hundred 
and  ninety-nine  dollars  and  forty-six  cents. 

Previous  to  the  payment  made  by  the  surety,  viz.:  io  the 
month  of  March  1827,  Bedford,  Breedlove  and  Robeson 
ceded  their  property  for  the  benefit  of  their  creditors,  &c. 
and  at  the  time  of  signing  the  appeal  bond  they  placed  in 
the  hands  of  the  surety  certain  promissory  notes,  (as  collateral 
security)  drawn  and  endorsed  by  certain  commercial  firms  in 
the  state  of  Mississippi.  At  the  meeting  of  creditors  called 
on  the  failure  of  Bedford,  Breedlove  and  Robeson,  Thomas 
was  not  put  on  the  bilan  as  a  creditor  on  account  of  the  debt 
now  claimed  by  his  representatives,  nor  was  he  cited  to  ap- 
pear in  relation  to  this  claim,  which  was  then  only  contin- 
gent. He  was  however  afterwards  placed  on  the  tahleausof 
distribution  by  the  syndics  without  his  interference,  and 
always  declined  to  take  any  dividend  of  the  insolvents  estate. 
On  these  facts  the  defendants  have  assumed  two  priDcipal 
grounds  of  defence.  1st.  That  the  surety  was  so  negligent 
in  endeavoring  to  recover  on  the  notes  which  were  placed  in 
his  possession  for  collateral  security,  as  to  lose  the  sums 
therein  promised,  an  amount  more  than  sufficient  to  indem- 
nify him  for  his  responsibility  incurred  by  the  bond.  The 
loss  thus  incurred,  the  defendants  allege  ought  to  be  borne  by 
the  surety  and  they  freed  from  the  obligation  io  refund,  &c. 
The  second  ground  of  defence  assumed  is  that  the  cession 
of  property  made  by  Bedford,  Breedlove  and  Robeson,  and 
acceptance  by  their  creditors  has  relieved  them  from  all  ab- 
solute obligations  to  pay  any  debts  which  existed  at  that  tim^) 
whether  certain,  conditional  or  contingent. 
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As  to  the  first  means  of  defence,  it  was  in  our  opinion  pro-  ^^'"^[L^"" 
properly  repudiated  by  the  court  below.    The  testimony  -j 

shows  pretty  clearly  that  the  obligors  on  the  notes,  (if  not  at         e^. 
the  precise  time  when  they  became  due)  were  very  soon   '"*^^* 
afterwards  insolvent,  consequently  no  negligence  was  impu-    whca  notes  ar« 
table  to  the  holder  in  not  pursuing  them.  of  a  auretvto  in* 

demniiy  hiin   a- 

The  questions  involved  in  the  second  may  de  termed  legal  9un«t   ion  <m 

*■  JO      paynMDt  of  a  tu- 

and  are  not  free  from  difficulty  which  too  often  occurs  in  '«*y  **«S''  *^j'  *• 

^  shown  that  the  o- 

caaes  of  insolvency,  notwithstanding  the  positive  legislation  BUST^ere  int^ 
on  this  subject^  and  the  numerous  commentators  of  Spanish  I^vbx^Io^SIS^^ 
writers  in  relation  to  the  concurso  de  acreedores*      The  most  to*lcoiioct  or'To 
important  if  not  the  sole  question  which  arises  in  the  present  imimtabie  to  the 
case  is,  whether  the  plaintiff  as  representing  the  succession 
of  her  husband  is  bound  by  the  proceedings  and  judgment  of 
the  concurso  formed  at  the  instance  of  Bedford,  Breedlove 
and  Robeson,  so  as  to  bar  the  action  now  brought? 

We  lay  it  down  as  a  first  principle  in  our  iurisprudence    a  cuatiou  or 

."^  ,/.!  sr  r  J  r  aomething  equir- 

that  citation  to  a  defendant  or  some  thine:  which  the  law  pre-  •lentmiawisne- 

°  *  eoMary  tothe  ra- 

scribes  as  an  equivalent,  is  necessary  to  the  validity  ofanyj^'^^^J  •^'^ 
judgment.  By  express  statutory  provisions  of  the  state,  cita- 
tion to  the  creditors  in  a  amcurso  is  required.  In  the  8th 
section  of  the  act  of  1817  which  refers  for  the  manner  of  call- 
ing creditors  together  to'the  art.  4  tiU  16  book  3  of  the  Old 
Code  which  relates  to  respites;  but  which  was  adopted  by  the 
act  of  ^^7  in  cases  of  cession  of  goods.  This  article  of  the 
Code  requires  that  creditors  residing  within  the  parish  where 
.  the  meeting  may  be  called,  should  be  summoned  to  attend 
by  process  issued  from  the  court  holding  cognizance  of  the 
concurso.  Thomas  in  whose  right  the  debt  is  claimed  from 
the  defendants  was  not  placed  on  the  bilan  of  the  debtors  as 
a  creditor  in  his  individual  capacity,  although  he  was  there 
placed  as  joint  creditor  with  another  person  under  a  partner* 
ship  claim  for  a  small  amount  and  voted  on  this  claim  for 
syndics,  &c.  He  was  not  cited  according  to  law  being  a 
resident  of  the  parish  where  the  concurso  was  pending.  Un- 
der these  circumstances  we  are  unable  to  perceive  any  good 
reasons  why  he  or  his  representatives  should  be  concluded  by 
the  proceedings  and  judgment  in  that  case. 

7:^ 
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Eastsm  Dim.  The  knowledge  which  he  had  ofOie  soirender  of  propeitj 
I  in  consequence  of  the  partnership  credit  ^ihich  belonged  to 

^°°"  m"*"  him  and  another  inspector  of  tobacco,  certainly  did  not  make 
BRKKDLOTx  IjJjq  ^  partj  in  his  individual  rapacity.  Not  having  been 
A  pMtnerahip  placcd  on  the  bilan  as  a  creditor  in  his  own  separate  right 

bij!!riF)!Lt?otiM  and  not  having  been  summoned  to  the  meeting  by  service  of 

partner     whow  citatiou  iu  relation  to  the  debt  now  claimed  by  his  represeot- 

oImoi  u  omitted, 

and  he  is  not  a  atives,  we  cousidcr  that  he  ought  not  to  be  viewed  in  the  light 

Crty  to  or  bound 
^.  ^the  proooed-  of  a  party  to  the  concursoj  and  consequently  that  the  procla- 
mations and  public  advertisements  in  relation  thereto  can 
legally,  in  no  manner  affect  the  interests  of  the  plaintiffs  in 
present  action.    At  the  time  of  that  proceeding  he  was  onlj 
a  contingent  creditor.     If  it  be  admitted  in  pursuance  of  the 
doctrine  established  in  the  works  of  Salgado  and  Febrero  that 
he  had  a  right  to  cause  himself  to  be  placed  on  the  bilaD,  it 
could  have  been  only  done  for  conservative  purposes  being  a 
creditor  merely  contingent.    This  right  of  demandinga  place 
in  a  amcurso^  by  contingent  creditors  appears  to  os  to  be  a 
privilege  decreed  to  persons  in  that  situation  which  maj  he 
waived  by  them  without  affecting  their  credits. 
A  creduor  who     As  Thomas  was  not  placed  on  the  bilaa  of  the  defendants 
bnaXhb"inX-  nor  cited  to  the  meeting  of  creditors,  the  circumstance  of  af- 
citf^toattond'the  tcFwards  giving  him  a  place  on  the  tableau  of  distributions 
itoralT^ot  b?und  not  only  without  his  solicitation  but  even  contrary  to  bis  will 

by  their  proceed-  /•        i  i         •       j.u     J"  ' 

ings,eren,ifhei8  (as  appcars  bv  the  constant  refusal  to  partake  m  jbe  divi- 

E laced  ou  the  ta-  ^  *  *  •'  *-  i    ^        ^ 

i'^'b**'^  d*'rn""  ^^'^^^O  ^^^®  ^^'  constitute  him  legally  a  party  to  the  proceea- 
dMdJ.*"*    ^*^*'  ^^&  carried  on  by  the  insolvent's  against  their  creditors,  so^ 
as  to  gain  'the  judgment  in  that  case  the  force  of  the  thing 
adjudge^)  (rei  judicata^)  against  the  creditor  or  those  wbo  now 
claim  in  his  right. 

The  case  cited  from  7  MaHin,  JV.  5.  664,  is  not  similar  to 
the  present.  The  plaintiffs  had  been  placed  on  the  bilan  and 
were  cited  as  creditors.  They  clamed  as  endorsees  and  the 
note  on  which  their  claim  was  grounded  had  been  placed  on 
the  schedule  in  the  name  of  the  payees  and  they  suffered 
judgment  to  be  pronounced  without  opposition,  which  de- 
clared the  payees  to  be  bona  fide  holders  and  real  creditors* 
The  case  now  under  consideration  is  not,  (in  our  oinnion) 
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distiBgakhable,  in  any  important  feature  from  that  of  Bain-  ^^][iff  igP"* 
bridge  V8.  Gaj/j  3^.  S.  362.    Before  the  commencement  of'         '■■=a» 
this  suit  the  proceedings  in  the  concwrso  of  the  creditors  of  the         ^^^ 
defendants  had  been  homologated  and  dividends  declared,  ^^^^^t^*^^- 

^  STALL  &,  CO. 

The  principles  established  in  the  case  of  Taylor  ts.  Hollander^  The  proceed- 
4  Martin  Jf.  S.  535,  and  that  of  the  fVanklin  Bank  vs.  JVolte  et  agmiut  hia  eredi- 

tor*  are  re*  «»f«r 

a/.,  are  therefore  not  applicable  to  the  matters  now  in  contest*  •<*««  ««<«  » to 

'  *  *  «ii7  one  who    m 

The  cause  must  be  decided  in  conformity  with  the  doctrine  jjj«  j«  J|^«  ^»[j[«^ 
established  by  the  opinion  and  judgment  rendered  in  the  case  iJerolnr^^^^ 
of  Bdnbridge  vs*  Clay. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and  an- 
nulled:  And  it  is  further  ordered,  adjudged  and  decreed,  tibat 
the  plaintiffi  and  appellants  do  recover  from  the  defendants 
and  appellees  the  sum  of  six  thousand  and  three  dollars  princi- 
pal, and  one  hundred  and  ninety-siz  dollars  cost  with  inter- 
est on  two  thousand  nine  hundred  and  thirteen  dollars  sixty 
cents,  at  jj^e  rate  of  six  per  cent  per  annum  from  the  Slst 
June  1827,  and  like  interest  on  three  thousand  and  eighty- 
nine  dollars  and  ninety-six  cents,  from  the  24th  of  June  1828 
until  paid  with  costs  in  both  courts. 


BERTHOUD  vs.  GORDON,  FORSTALL,  &  CO- 

4PPBAL  VROM  THX  COURT  OF  THK  FIRST  JUDICIAL  DIITRICT. 

Where  a  mercantile  firm  is  part  owner  of  a  steamboat  and  acts  as  the  agent 
of  a  co-proprietor  at  a  distance  to  insure  his  interest  therein,  and  afterwards 
discontinues  such  insurance  without  any  instructions  from  him,  and  the 
boat  is  lost,  the  firm  is  liable  for  the  amount  of  such  interest  uninsured. 

And  the  circamstaiice  that  the  firm  rendered  an  account  coirent  to  the  co- 
pm^irietor  before  the  lots  of  the  boat  in  which  the  charge  of  the  premium 
for  Insurance  is  omitted  and  no  objection  made,  will  not  be  considered  as 
notice  of  a  discontinuance  of  the  agency  to  insure  so  as  to  eieuse  the  party 
from  his  lUnmity* 


580  CASES  IN  THE  SUPREME  COURT 

^*™i8m"*  '^^^  plaintiflF  redding  at  Shippingport,  in  Kentucky,  was 
joint  owner  with  the  defandants  and  one  T.4V".  Bakeweli^  of 
V8,  Cincinnati  of  the  Steamboat  Hercules*  He  charges  in  his 
wittL  A^oof  petition  that  said  boat  was  sent  to  New-Orleans  to  ran  in 
the  tow-boat  business  between  that  dtj  and  the  Balize 
in  the  month  of  April  1826,  when  the  defendants  were  in- 
structed to  coyer  the  inerests  of  the  petitioner  bj  insarance, 
being  valued  at  five  thousand  dollars,  which  they  were  to  re- 
new every  six  months  from  that  date.  That  in  the  summer 
of  1827,  said  boat  wanting  some  repairs  was  sent  to  Shipping- 
port  for  that  purpose.  The  defendants  took  out  a  policy  cov- 
ering said  interest  every  six  months,  and  had  her  insured  on 
leaving  New-Orleans,  but  when  she  returned  from  Ken- 
tucky in  December  1827,  they  discontinued  any  further  iiiso- 
ranee  of  the  plaintiff's  interest  without  any  express  instrac- 
tions  on  the  subject;  still  continuing  as  before,  to  insure  their 
own  interest  in  her.  She  continued  mnning  in  the  tow-boat 
business  until  December  1828,  when  she  was  loq^  bj  the 
perils  of  the  river.  The  plaintiff  claims  the  amount  of  his 
interest  amounting  to  five  thousand  dollars,  which  he  alleges 
was  lost  by  the  negligence  of  the  defendants  to  insure  his 
interest  therein  as  they  were  bound  to  do. 

The  defendants  pleaded  the  general  issue. 

The  facts  of  the  case  show  that  the  defendants  were  com- 
mission merchants  in  New-Orleans,  and  kept  the  aoioants  of 
the  Hercules  and  with  whom  the  plaintiff  had  a  regular  ac- 
count and  business.  They  effected  and  p€dd  the  insurance 
on  plaintiff's  interest  in  the  Hercules  up  to  the  30th  Maj 
1827.  In  an  account  current  rendered  by  the  defendants  on 
the  31st  August  1827,  the  premium  (or  the  insurance  of 
plaintiff's  interest  in  the  Hercules  to  Louisville,  is  charged. 
The  next  account  current  was  rendered  the  30th  May  18*°? 
to  the  plaintiff  in  which  there  was  no  charge  for  insurance. 

On  the  28th  December  1827  soon  after  the  return  of  the 
boat  to  New-Orleans,  the  defendants  wrote  to  T.  W.  BakeweW 
in  Cincinnati  also  a  joint  owner,  in  which  they  say  5  "fo  ^^6^ 
to  the  insurance  on  the  Hercules  we  can  only  refer  you 
what  we  have  already  written.    We  have  paid  the  anioo 
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conceiving  that  your  having  made  no  objection  to  the  first  ^**3JjJf  fgj?"' 
charge  made  and  your  not  directing  us  to  discontinue  the  in-  ===== 
surance  was  sufficient  authority  for  us  to  do  so,  and  we  really         ^, 
cannot  see  any  reason  why  we  should  suffer  the  loss  of  this  oo*"*®"^"** 

•^  "^  STALL  OL  CO. 

amount.  We  put  it  to  you  whether  once  being  directed  to 
cover  a  property  at  risk  under  our  charge,  (the  same  risk  con- 
tinuing at  the  expiration  of  the  temporary  policy  and  no  new 
instructions  being  sent)  you  would  not  consider  yourself  in 
duty  bound  to  renew  the  insurance.  We  conceive  that  any 
prudent  agent  so  situated  would  act  as  we  have  done,  and  we 
are  quite  sure  that  we  should  not  hesitate  to  approve  any  one 
so  acting  when  our  property  was  concerned.  We  of  course 
have  notinsured  any  thing  beyond  our  own  interestin  this  boat, 
presuming  that  both  yourself  and  Mr.  Berthoud  will  advise 
us  if  we  are  required  to  do  so  any  more."  Their  is  no  evi- 
dence that  Mr.  Berthoud  was  apprised  of  the  contents  of  this 
letter,  although  the  plaintifis  attempted  to  show  it.  After 
the  loss^of  the  boat  the  defendants  wrote  to  the  plaintiff  as 
follows,  under  date  of  the  29th  February  1839.  "We  trust 
that  Mr.  Briggs  will  have  convinced  you  that  no  blame  can 
attach  to  us  for  not  having  insured  your  interestin  the  steam- 
boat Hercules.  A  reference  to  the  account  current  of  the 
steamboat  Hercules  rendered  you  on  the  30th  May  last  and 
to  your  own  account  with  us  to  the  same  date  will  satisfy  you 
that  all  insurance  on  your  account  ceased  on  the  arrival  of 
that  boat  with  you.  On  her  return  to  this  place  we  advised 
Mr.  T.  W.  Bakewell  that  unless  instructed  to  do  so  we  did 
not  feel  authorised  to  insure  either  on  your  account  or  his,  and 
since  then  your  accounts  have  been  rendered  accordingly  with- 
out any  remarks  from  you,  which  led  us  to  the  conclusion 
when  the  accident  happened  that  you  as  well  as  Mr.  B.  were 
fully  covered." 

J.  K.  West  a  witness  for  defendants  states  that  he  was  sec- 
retary to  the  Louisiana  State  Insurance  Company  in  Decem- 
ber 1827  when  the  defendants  insured  their  interest  amount- 
ing to  eight  thousand  dollars  in  the  Hercules  and  omitted  to 
insure  for  plaintiff  for  the  first  time.  Witness  observed  to  the 
person  applying  that  the  previous  policy  covering  insurance 
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^''■""P"-  for  the  other  owners  had  also  expired,  and  that  one  of  the 

•/WM|  1894 

defendants  replied  they  had  no  instructions  to  eflect  iDn- 
rance  to  cover  anj  other  interest  than  their  own. 

The  district  judge  was  of  opinion  that  the  previous  drcmih 
stances  of  the  case  made  it  the  positive  duty  of  tiie  defendanti 
to  insure  for  the  plaintiff^  and  that  defendants  have  not  shown 
sufficient  reasons  to  excuse  or  exonerate  them  from  this  datj. 
The  decree  must  therefore  be  for  the  plaintiff  for  the  amount 
which  had  been  previously  insured;  less  one  yearns  premiom 
and  commission.  Judgment  rendered  accordingly.  The 
defendants  appealed. 

Pierce  for  the  plaintiff.  Whetiier  the  plaintiffi  are  agents 
or  partners  they  are  liable  for  not  doing  for  others  what  thej 
would  do  for  themselves,  and  should  be  bound  to  exercise  the 
same  care  of  the  property  entrusted  to  their  charge  as  of 
tiieir  own. 

EuaHs  for  the  defendants;  relied  on  the  ground  that  the 
defendants  having  notified  the  plaintiff  by  their  account  €^^ 
rent  that  they  had  discontinued  the  insurance  of  his  interest 
in  the  steamboat,  were  thereby  exonerated. 

3.  The  defendants  were  gratuitous  agents  and  not  reqKm- 
sible  according  to  the  strictness  of  the  law  of  principal  and 
agent 

Mathbwb,  J.,  delivered  the  opinion  of  the  court. 

In  tills  case  the  plaintiff  claims  remuneration  for  loss  and 
damage  which  it  is  alleged  he  had  suffered  by  the  negligence 
and  misconduct  of  the  defendants,  his  agents,  in  not  insuring 
his  interest  in  a  certain  steamboat  called  the  Hercules, which 
was  employed  in  towing  vessels  between  New-Orleans  and 
the  Baljze.  He  obtained  judgment  in  the  court  below  from 
which  the  defendants  appealed. 

The  principal  facts  of  the  case  are  as  follows.  The  boat 
in  question  was  owned  in  unequal  portions  by  the  defendants, 
tile  plaintiff,  and  one  Bakewell.    The  interest  of  the  plain- 
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tiff  was  estimated  at  five  thousand  dollars.    Sometime  in  the  Eastsrit  Dm. 

JioM,  1834. 

year  1826)  this  boat  commenced  its  employment  in  the  tow-  ===s 

ing  business  between  the  places  above  stated.    At  that  time 

the  interest  of  the  plaintiff  was  insured  by  the  defendants, 

who  acted  as  his  agents;  and  this  was  done  at  his  request. 

The  policies  were  regularly  renewed  from  six  months  to  six 

months,  from  the  commencement  of  the  insurance  until  some 

time  in  the  summer  of  1827,  when  the  boat  was  sent  to  be 

repaired  at  Shippingport  in  Kentucky.    Previous  to  her    when  •  mar- 

leaving  New-Orleans  she  was  insured  on  this  voyage.   After  pan  owner  or  • 

^  ,3  ■teambort       and 

being  repaired  she  was  sent  down  the  river  and  commenced  acts  at  the  ^reot 

°       *  of  a  co-proprietor 

the  business  of  towing  vessels  in  pursuance  of  the  use  to  which  ^^^^^S^SJ^rSlt 
she  had  been  formerly  appropriated,  and  was  totally  lost  by  2SiSdi*dtocOT- 
flie  perils  of  the  river  on  the  26tfi  of  December,  1828.  After  V;SS?iSSu?S; 
the  return  of  the  boat  to  New-Orleans  in  1827,  being  then  re-  Mm,  u^dSe  boat 
paired,  the  defendants  neglected  to  insure  the  interest  of  the  liaue  for  the  a- 

mount  of  mich  in* 

plaintiff,  although  they  took  care  to  insure  their  own.  teren  unintured. 

The  judgment  of  the  District  Court  as  based  on  these  facts  ft^nM^Sitr^ 

is  assailed  by  the  counsel  for  the  appellants  on  two  grounds:  a^vuu  cumS 

^^,  to  the  SH^proprio* 

1.  That  they  were  not  the  asents  of  the  plaintiff's  at  the  tor  before  the  km 

•^  °  '^  of    the   boat   io 

time  of  the  alleged  negligence.  2.  That  if  they  may  be  con-  Jf*'tJ^**reShS? 
sidered  as  his  agents  they  gave  him  notice  of  their  having  SSittS'^d  ^iJ 
discontinued  to  insure  his  interest  in  the  boat,  and  that  he  ^^^iJ^l 
acquiesced  in  the  latter  course  of  conduct.  SfaduLrati!!^^ 

Neither  of  these  propositions  is  supported  by  the  evidence  luuA  m  m  to  ej^ 
in  the  cause.  They  were  his  agents  to  effect  insurance ;  and,  from  bu  uauSty. 
indeed  as  related  to  the  management  of  the  boat  during  the 
time  she  was  employed  in  towing  voyages  below  New-Or- 
leans and  the  mouth  of  the  river  from  1826,  to  the  summer  of 
1827,  when  she  was  sent  to  Shippingport  for  repairs;  and  in 
that  voyage  they  assumed  the  agency  to  insure  the  interest  of 
the  plaintiff.  When  did  they  cease  to  be  his  agent?  Accord- 
ing to  our  conclusions  from  the  testimony,  never  until  the  boat 
was  lost;  at  least  so  far  as  their  agency  related  to  efiecting 
insurance.  How  did  they  give  notice  to  the  co-proprietor 
that  they  had  ceased  to  protect  his  interest  by  insurances 
while  they  were  so  careful  of  their  ownt  Not  by  letter,  not 
by  verbal  message.    But  the  counsel  argues  that  he  had  at 
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^iHTea?"*  ^®^®*  presumptive  notice  by  the  omission  of  the  charge  for  a 

=  premium  in  one  of  their  accounts  current  sent  to  him  at 

„f.  Louisville.     As  argued  on  the  other  side,  the  plaintiff  might 

MiLLAUDON    jjave  overlookcd  the  omission;  for  a  man^s  attention  is  not 

ET  ALS  ' 

readilj  drawn  to  things  which  do  not  appear.  Mm-entilie 
are  not  apt  to  be  the  subject  of  reflection  and  thought  in  the 
mind  of  any  person.  Let  us  however  suppose,  that  he  did 
notice  this  omission  or  difference  between  this  account  and 
others  which  had  been  previously  rendered,  what  may  have 
been  his  conclusion  ?  The  most  natural  to  our  minds  would 
be  this;  my  friends  and  agents  have  neglected  to  charge  me 
with  the  customary  premium  of  insurance.  This  omissioh  can 
easily  be  corrected  at  some  future  time.  But  surely  thej 
have  not  been  wholly  regardless  of  my  interest  entrusted  to 
their  charge  and  care.  They  have  not  been  such  unfaithfol 
agents  as  to  leave  me  to  the  risk  of  losing  five  thousand 
dollars,  and  at  the  same  time  be  careful  to  protect  themselves 
against  loss  whilst  we  were  all  interested  in  the  same  vessel, 
periled  by  fire,  by  steam,  and  by  hurricanes. 

We  are  unable  to  discover  any  thing  in  the  prominent 
features  of  this  case  calculated  to  distinguish  it  from  that  of 
Ralston  YS.  Barclay  el  als  6  Martin  649. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


Jl  584,  

6     SSi] 
^^    g^  IN  THE  MATTER  OF  PERCY  vs.  MILLAUDON  ET  ALS 


APPEAL   FROM  THB   COURt  OP  THE  FIRST  JDDIClAL  DISTRICT. 

Where  the  appeal  bond  at  the  time  of  filing  the  appeal  docs  not  contaio 
names  of  the  obligees  or  the  style  of  the  suit  and  judgment  appealed  row. 
b  iDsafficient,  and  the  appeal  will  be  dismissed. 
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If  an   appeal  bond  was  null  at  the  time  '  the  appeal  was   brought  up,  it  Eastern  Dis. 
cannot  be  made  valid  afterwards  by  filling  up  the  blanks.  *^' 

A  tableau  of  distribution  of  1076  shares  of  stock  belong-  pxrct 
ing  to  all  the  stockholders  of  the  late  Planter's  Bank,  as  MiLLAiTDoir 
well  plaintifis  as  defendants  in  the  suit  of  Percy  c/ a&.  vs.  ""r^"- 
Millaudon  et  ah.  3  La.  Rep.  568,  was  presented  for  honM>- 
logation :  the  said  stock  amounting  to  ten  thousand  two  hun- 
dred and  thirty-six  dollars,  with  interest  thereon  and  bank 
notes  in  the  hands  of  Millaudon  and  others,  amounting  to 
eight  thousand  five  hundred  and  eighty-eight  dollars  and 
forty  cents,  making  an  aggregate  of  capital  to  be  divided 
of  twenty- two  thousand  four  hundred  and  ninety  dollars 
27  cents.  From  this  it  is  proposed  to  deduct  four 
thousand  nine  hundred  and  ninety  dollars  for  attorney's 
fees,  commissions  of  agents,  advertising,  homologation  of 
tableau,  &c.,  leaving  a  netbalance  of  seventeen  thousand  five 
hundred  dollars,  the  amount  of  said  shares  to  be  divided  among 
the  stockholders. 

This  tableau  was  opposed  by  about  thirty  of  the  stock- 
holders and  owners  of  five  hundred  and  seventy-nine  shares 
of  the  capital  stock  of  said  bank,  on  the  ground  that  they 
being  defendants  in  this  matter,  were  charged  conjointly 
with  the  plaintifis  for  the  fees  and  commissions  and  other 
expenses  incurred  in  the  proceedings  against  them,  and 
for  which  they  are  in  no  manner  bound.  They  pray  that 
these  sums  be  deducted  from  the  amount  of  capital,  accruing 
to  those  who  employed  said  agents  &c.,  and  that  the  sum  of 
six  thousand  three  hundred  and  fifteen  dollars  as  interest 
from  the  8th  April,  1826,  on  their  share  of  the  capital 
stock  be  allowed  them,  and  that  the  tableau  be  amended  in 
this  respect. 

The  opposition  was  overruled,  and  Millaudon,  Lanna, 
and  Abat  appealed.  ^ 

The  appeal  was  made  returnable  to  the  4th  Monday  in 
April,  1834,  and  the  record  filed  accordingly. 

The  appeal  bond  as  it  comes  up  in  the  record,  is  signed 
with  the  names  of  the  appellants  by  their  attorney  on  record? 
and  by  the  surety  in  person;  but  the  name  and  style  of  the 
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^^"^aS"'  ^^  '"^^  jadgment  appealed  from,  is  left  blank,  as  also  tiie 
names  of  the  obligees  intended  by  the  bond* 

Hennen  and  Barton^  for  the  appellees  moved  to  dismiss  the 
appeal,  because  it  was  not  made  returnable  on  the  fint  daj 
of  the  April  term,  instead  of  the  fourth  Monday,  &€.,  and 
finally  that  there  is  no  appeal  bond  as  required  by  law. 

Macreadj/^  for  the  appellants  contended,  that  the  appeal 
should  not  be  dismissed,  but  that  a  certiorari  should  be 
awarded  to  make  the  record  perfect*  The  defect  in  the 
bond  is  a  clerical  error  which  can  be  corrected  by  sendiDg 
the  record  back  to  the  lower  court* 

BuLLABD,  J*,  delivered  the  opinion  of  the  court. 

The  appellees  move  to  dismiss  the  appeal  in  this  case,  on 

several  grounds,  and  among  others  that  there  is  no  appeal 

bond*     The  copy  of  a  paper  purporting  to  be  a  bond  in  the 

whero  tiie  m-  trauscHpt  docs  uot  coutain  the  names  of  any  obligees,  nor 

time  of  "sung  the  doos  it  State  iu  what  suit  it  is  given* 

appeal   does  not 

«^^g«i»mea      In  auswor  to  this  objection,  the  counsel  for  the  appellants 

JJjj  *2d  ^odi!  ^^  produced  the  original  bond  annexed  to  the  petition  of 

SSm,iti^iKS  2ippeal,  in  which  the  names  of  the  appellees  are  inserted 

^3''^?  b^dS:  and  the  other  blanks  filled  up  with  the  style  of  the  suit,  and 

""  reference  to  the  judgment  rendered  in  this  case.    It  is^ 

however,  admitted  that  the  blanks  were  filled  after  the 

transcript  was  filed  in  this  court*    The  clerk  certifies  that 

the  copy  in  the  transcript  is  a  true  copy  of  the  bond  at  that 

If  an  appeal  time*    We  cau  only  inquire  whether  the  bond  was  at  the 

bond  was  null  at 

time    the    ao-  time  tho  appeal  was  taken,  such  a  one  as  the  law  requires. 

peal  was  brought  *  *  . 

«p»  *'  «™*»' ^  The  Code  of  Practice  requires  that  the  bond  should  be  in 

made  Talid  after-  ^ 

n^^J^^^taYOT  of  the  appellees,  art.  575*  A  blank  bond  is  not 
sufficient*  If  the  bond  was  null  at  the  time  the  appeal  was 
brought  up,  itcannot  be  made  valid  afterwards  by  filling  up 
the  blanks  without  the  consent  of  the  appellees* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed  with  costs*  * 
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Eastxrn  Dis. 
PERROTIN  tw.  CUCULLU,  '^*^'  ^^- 

PXRBOTIN 
APPEAL  FROM   THE  COURT  OF    THE  FIRST    JUDICIAL    DISTRICT.  VS. 


CUCULLU. 


Where  an  agent  has  charge  of  the  ressel  of  hb  principal  with  a  general 
avthority  to  procure  a  cargo  of  goods  suitable  for  a  particular  market, 
and  draws  and  negotiates  a  bill  of  exchange  to  raise  funds  for  this  object, 
the  principal  will  be  bound  to  pay  it,  although  the  agent  had  no  special 
power  to  this  effect. 

Even  without  a  specific  power  the  agent  can  bind  his  principal  by  drawing 
bills  and  signing  notes  when  it  Is  necessary,  to  raise  funds  to  carry  into 
effect  the  main  object  of  the  agency. 

The  plaintiff  regiding  at  Kingston  in  Jamaica,  instituted 
this  suit  against  the  defendant  residing  in  New  Orleans  on 
the  following  bill  of  exchange:  ^  Kingston,  Jamaica,  May 
11, 183L 

^  Exchange  for  one  thousand  eight  hundred  dollars. 

**  Ninety  days  after  sight  this  my  first  of  exchange,  pay  to 
the  order  of  Louis  Perrotin,  Esq.  the  sum  of  one  thousand 
eight  hundred  dollars,  yalue  received,  and  place  the  same 
with  or  without  further  advice  to  the  account  of  yours,  &c. 

"A.  Lamerlere.'' 

*'  To  Henry  Thompson,  Esq.  Baltimore.^' 

The  petition  charges  that  Lamerlere  was  the  agent  of 
Seraphin  Cucullu  for  conducting  and  managing  the  concerns 
of  said  Cucullu,  in  relation  to  the  brig  Seraphin  and  her 
cargo,  and  that  he  applied  to  the  plantiff  in  this  behalf  for 
certain  sums  of  money  which  were  advanced  to  him  as  the 
agent  of  the  defendant.  That  in  part  payment  of  said  sums 
so  advanced,  the  agent  drew  the  bill  of  exchange  now  sued 
on,  and  delivered  it  to  the  plaintiff  who  negotiated  it,  but 
which  was  protested  for  non-acceptance  and  taken  up  by 
him,  with  one  hundred  and  forty-four  dollars  for  return  pre- 
mium, twenty-seven  dollars  for  exchange  premium,  and 
five  dollars  for  costs  of  protest  and  postage.  That  demand 
of  payment  has  been  made  on  the   defendant  for  whose 
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Eastehh  Dm.  account  said  bill  was  drawn,  who  refuses  to  pay  the  same. 

J^HM,  1834.  ^  *    -^ 

======  The  plaintiff  prays  judgment  for  the  aggregate  sum  of  one 

sB^Tur     ttiQiigand  nine  hundred  and  seventy-six  dollars  with  interest 
cucuLLu.     and  costs. 

The  defendant  plead  a  general  denial. 

Bounj/j  witness  for  plaintiff  states,  that  when  Mr.  Lamer- 
lere  was  going  to  the  West  Indies  as  the  agent  of  the  defen- 
dant, he  gave  him  a  letter  to  his  brother-in-law  in  the  island 
of  Cuba.  That  after  the  return  of  Mr.  Lamerlere  to  this 
city,  witness  received  the  draught  sued  on  from  the  plaintiff 
for  collection  and  presented  it  to  Mr.  Lamerlere,  who 
stated  that  he  had  only  acted  as  agent  of  the  defendant  in 
drawing  it.  Witness  applied  to  defendant  for  payment, 
who  refused,  saying  Lamerlere  had  gone  beyond  his  instrac- 
tions;  that  the  brig  Seraphin  on  the  voyage  in  which  Mr. 
Lamerlere  went  was  commanded  by  Captain  Boissier. 

Lamerlere  was  dead  and  his  signature  to  the  draft 
admitted. 

Daron^  witness  for  plaintiff;  states  that  he  was  in  the 
employment  of  the  plaintiff  as  clerk  when  the  brig  Seraphin 
arrived  at  Eangston  and  was  consigned  to  the  plaintiff  bj 
Mr.  Lamerlere  as  supercargo.  That  Mr.  L.  stated  that  he 
required  a  quantity  of  dry  goods  for  a  voyage  he  was  aboot 
making  to  the  Spanish  Main,  and  requested  the  plaintiff  to 
procure  them  and  he  would  give  him  a  draft  either  on 
New  Orleans  or  Baltimore  for  the  amount.  That  Mr.  L- 
represented  himself  as  the  agent  of  the  defendant,  and  the 
captain  of  the  brig  Seraphin  stated  the  same  thing.  The 
plaintiff  procured  the  goods  on  his  own  credit,  and  shipp^ 
them  on  board  the  defendant's  brig  as  requested  by  the 
agent,  who  drew  the  bill  sued  on  and  delivered  it  in  pay- 
ment. 

Authentic  copies  of  three  letters  written  by  the  defen- 
dant to  A.  Lamerlere  shewing  that  the  latter  was  bis 
agent  to  procure  a  cargo  for  the  brig,  and  giving  wm 
full  power  to  that  effect,  were  annexed  to  the  deposition  of 
this  witness  and  read  in  evidence  by^laintiff. 

The  defendant  produced  in  evidence  a  general  power  o 
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attorney  from  the  defendant  to  Lamerlere,  to  proceed  to  Easterh  Dis. 
Baltimore  and  act  his  general  agent  to  buy  and  sell  goods  ===== 


PERROTIN 
VS. 


and  produce,  to  collect  and  pay  debts,  &c«,  and  to  manage 
and  transact  the  business  of  the  defendant  throughout  the  cucdllu. 
Union  in  whatever  way  that  in  his  opinion  was  best  calcu- 
lated to  promote  the  interest  of  his  principal.  No  mention 
is  made  in  this  power  of  his  being  appointed  super  cargo  of 
the  brig  Seraphin. 

The  documents  and  letters  showed  that  the  brig  had 
taken  in  a  cargo  of  flour  at  Baltimore,  and  proceeded  with 
Mr.  Lamerlere  as  supercargo  on  board,  to  the  West  Indies, 
and  on  his  arrival  at  Kingston  in  Jamaica,  the  transaction  on 
which  this  suit  is  founded  took  place. 

After  it  was  closed  and  a  new  cargo  procured,  the  vessel 
proceeded  to  the  Spanish  Main,  and  was  destroyed  by  the 
Spanish  fortress  in  the  harbor  of  Porto  Cabello.  A  suit 
was  instituted  and  then  pending  against  the  New  Orleans 
Insurance  Company  for  the  insurance  on  the  value  of  the 
said  brig  and  cargo. 

The  defendant  in  a  letter  to  Thompson  the  drawee  of  the 
bill  sued  on,  dated  August  the  6th,  1831,  stated  that  if  the 
insurance  of  the  goods  which  were  loBt  in  the  destruction  of 
the  brig  Seraphin  was  recovered,  it  should  be  applied  to  the 
payment  of  the  draft.  This  was  exhibited  by  the  plaintiflPs 
counsel  afi  evidence  of  a  conditional  promise  to  pay,  and  as 
a  ratification  of  the  authority  to  draw  the  draft. 

The  district  judge  was  of  opinion,  that  by  the  rules  of 
the  commercial  law  the  defendant  was  bound  by  the  acts  of 
his  agent  in  thifi  case,  and  gave  judgment  against  him  for 
the  amount  of  the  bill,  together  with  damages  and  costs, 
amounting  to  one  thousand  nine  hundred  and  seventy-six 
dollars,  and  legal  interest  from  the  time  of  the  demand  of 
payment  from  defendant;  the  latter  appealed. 

Canon  for  the  plaintiff. 

Strawbridge  and  Hoa  for  the  defendant. 
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Eastkbit  Dis.      MkTBMWBf  J.,  delivered  the  opinion  of  the  court 


PSHHOTUI 

CDOULLU. 


Whore  as  •• 
yent  ha*  charge 
of  a  veaaelof  his 
principal  with  a 
general  authority 
to  procure  a  car- 
go of  good*  suit- 
able for  a  particu- 
lar market,  and 
draws  and  n^goi 
tiates  a  bUl  of  ex- 
change to  raise 
flmds  for  this  ob- 
ject, the  princi- 
pal will  be  bound 
to  pay  it  although 
the  agent  had  no 
npecial  power  to 
this  effect. 

Even  without  a 
specific  power  the 
agent  can  bind  his 
principal  by 
drawing  bills  and 
aigning  notes 
when  It  is  neces- 
sary to  raise  ftinds 
to  carry  into  ef- 
fect the  main  ob- 
ject of  the  agen- 
cy. 


Thifl  was  an  action  in  which  the  defendant  is  saed  as  die 
drawer  of  a  bill  of  exchange.  Judgment  was  rendered  in 
favor  of  the  plaintiff  in  the  court  below,  from  which  the 
defendant  appealed. 

The  bill  was  drawn  by  one  Lamerlere  as  agent  for  the 
defendant  in  favor  of  the  plaintiff,  on  Henrj  ThompsoD  of 
Baltimore,  was  endorsed  by  the  payee,  and  after  protest  for 
non-acceptance,  was  taken  up  by  the  latter,  who  paid  the 
amount  to  the  holder,  together  with  all  legal  costs  and 
damages  occasioned  by  the  protest*  The  defence  is  want 
of  authority  in  the  person  who  assumed  the  agencjtobind 
his  principal. 

The  evidence  of  the  case  consisting  principally  of  letters 
and  other  written  documents   which  passed  between  the 
parties  to  the  transaction,  shows  that  Lamerlere  was  Ms 
authorized  by  the  defendant  to  represent  him  in  the  settle- 
ment of  a  variety  of  matters  relating  to  his  commercial 
business;  and  among  other  affairs  had  charge  of  a  brig 
called  the  Seraphin  as  supercargo  and  agent,  for  which  be 
was  empowered  to  procure  a  cargo  of  goods  suitable  for  the 
markets  of  the  Spanish  Main,  for  and  on  account  of  the 
defendant     To  effect  this  purpose  he  drew  the  bill  as  aboye 
stated  in  order  to  raise  funds.     The  correspondence  between 
him  and  his  constituent  shows  an  unbounded  confidence  on 
the  part  of  the  latter,  to  whom  he  stood  in  the  relationship 
of  father-in-law.    It  is  true  that  no  specific  power  seems  to 
have  been  given  to  the  agent  to  bind  his  principal  by  ^^ 
ing  bills  or  signing  notes.    But  it  was  necessary  that  money 
should  be  raised  for  the  purpose  of  carrying  into  tnecl 
main  object  of  his  agency.    The  brig  was  laden  with  flon* 
Baltimore,  and  went  from  thence  to  Kingston  in  J*"^ 
This  article  was  on  her  arrival  heavy  and  dull  of  »'^ 
consequently  could  not  in  any  reasonable  time,  an^ 
means  of  completing  the  principal  object  of  the  vojw 
the  purchase  and  transportation  of  merchandise  »ai 
the  trade  of  Spanish  America.     Under  these  circiimstanc 
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the  aeent  certainly  could  not  have  met  the  views  and  com-  Ea«tkrii  Du. 

JiUkM  lfiS4 

plied  with  the  intentions  of  his  constituents  in  any  manner  -      - —  •-_ 
more  favorable  to  his  interests  than  by  raising  funds  on  his    "orrisow 
credit*    This  course  of  conduct  was  adopted  as  the  only      lekds. 
means  by  which  the  important  object  of  his  trust  could  be 
brought  to  ^  favorable  issue  by  the  agent,  and  it  might  be 
questioned  whether  the  assumption  of  power  in  this  respect 
even  without  express  authority,  did  contravene  the  3966th 
article  of  the  Louisiana  Code ;  for  it  was  an  act  contributing 
to  the  main  purpose  of  the  grant  of  power*     Be  this,  how- 
ever, as  it  may,  we  are  of  opinion  that  CucuUu's  subsequent 
agreement  to  pay  the  bill  out  of  a  particular  fund,  should 
that  fund  be  available,  amounts  to  a  sanction  and  ratification 
of  what  had  been  done  by  his  agent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


MORRISON  v$.  LEEDS. 

APPSAJ.    FROM    THX     COURT    OP    THE     FIRST    DISTRICT. 

It  is  no  bar  to  the  plaintiff's  right  to  recover  the  fall  amount  of  his  claim 
that  he  presented  an  account  for  a  smaller  sum  to  avoid  litigation  and 
obtain  a  prompt  setUement  of  his  demand. 

The  clause  of  the  article  3499  of  the  Louisiana  Code,  which  provides  that 
actions  of  workmen,  laborers,  and  servants  for  the  payment  of  their 
wages,  shall  be  prescribed  in  one  year,  does  not  apply  to  an  action  for 
work  done  under  a  specific  contract  or  by  the  job. 

The  plaintiff  alleges  that  he  was  employed  bj  the  defen- 
dant to  put  up  a  steam  engine  for  the  Louisiana  Sugar  Refin- 
ery, for  which  the  latter  agreed  to  pay  him  three  hundred 


MORRISON 

!  vs. 

LEEDS. 
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Eastern  Dis.  and  fifty  dollars,  and  furnish  all  the  parts  and  materiak 

Jmm,  1834.  J  y  r 

without  delay*  That  said  agreement  took  place  in  June, 
1832,  and  the  plaintiff  immediately  commenced  putting  up 
the  work  which  he  completed  the  beginning  of  November, 
1832.  He  charges  that  in  consequence  of  the  failure  of  (he 
defendant  to  furnish  him  with  the  materials  and  parts  of  the 
engine,  and  for  extra  work  done  on  the  fly  wheel  bj  himself 
and  another  hand,  they  were  delayed  eighty-two  days, 
which  he  estimates  at  three  dollars  and  fifty  cents  per  day, 
amounting  to  two  hundred  and  eighty  dollars,  which  sum 
added  to  the  price  agreed  on  for  putting  up  the  engine 
amounts  to  six  hundred  and  thirty-seven  dollarss  for  which 
he  prays  judgment.  The  defendaiit  pleaded  the  general 
issue,  and  that  the  plaintiff  owed  him  two  hundred  dollars, 
the  price  of  a  horse  loaned  to  him,  and  by  his  negli- 
gence foundered  and  lost;  and  further  the  work  was  so  neg- 
ligently and  badly  done,  that  the  plaintiff  is  entitled  to  no 
compensation  therefor.  He  prays  judgment  against  the  plain- 
tiff for  two  hundred  dollars  as  the  value  of  the  horse  lost  bj 
him  and  for  costs. 

In  a  supplemental  answer  the  defendant  pleads  the  pre- 
scription of  one  year. 

The  account  sued  on  is  dated  the  1st  of  November,  1832, 
and  the  petition  was  filed  the  7th  November,  1833. 

The  witnesses  called  by  the  plaintiff  fully  prove  the  per- 
formance of  the  work  as  alleged  by  him.  The  horse  charged 
to  the  plaintiff  in  the  answer,  was  proved  to  be  worth  about 
fifty  or  sixty  dollars.  The  plaintiff  used  him  to  ride  when 
attending  to  the  work  at  the  sugar  refinery. 

Stanton^  a  witness  for  defendant,  his  brother-in-law  and 
clerk  in  his  employment,  states  that  the  plaintiff  presented 
his  account  against  the  defendant  when  the  work  was  finished, 
and  charged  only  three  hundred  and  sixty  dollars.  That 
the  defendant  offered  to  pay  it,  if  plaintiff  would  deduct 
sixty  dollars,  and  that  the  sugar  refinery  was  to  pay  for  the 
extra  work;  that  the  horse  which  plaintiff  used  while  attend- 
ing to  this  work  died  soon  after  he  was  returned  to  the 
defendant. 


MOBBUOir 
X.XXDS. 
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The  district  judge  after  making  some  deductions  from  the  Gastbb*  Du. 
account  sued  on,  gave  judgment  for  four  hundred  and  ninety  ====: 
dollars  and  costs,  from  which  the  defendant  appealed. 

Preston  for  the  plaintiff. 

1.  The  facts  of  the  case  as  proved  by  the  witnesses  fuUj 
support  the  judgment  of  the  court. 

2.  The  plea  of  prescription  is  unfounded  and  cannot  pre- 
vail. The  work  was  not  done  for  dajs,  weeks,  or  month's 
wages,  but  for  a  specific  sum  under  a  particular  contract. 

3.  The  prescription  of  the  wages  of  workmen  does  not 
apply  to  a  contract  with  a  workman  to  perform  work  by  the 
job  as  where  he  undertakes  to  build  a  house,  &c. 

Lockett  for  the  defendant. 

1.  The  plaintiff  cannot  recover  in  this  suit  as  the  evidence 
shows  that  he  made  out  his  account  for  the  same  work  and 
claimed  only  three  hundred  and  sixty  dollars,  and  made  no 
claim  for  lost  time. 

2.  The  claim  is  prescribed  by  the  lapse  of  one  year  under 
that  clause  of  the  Code  relating  to  the  payment  of  the 
wages  of  workmen,  laborers,  and  servants,  &c.  La.  Code^ 
art.  3499,  3500.     8  Mar.  JV.  S.  492. 

BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  to  recover  of  the  defendant  the 
sum  of  three  hundred  and  sixty  dollars,  under  a  contract  to 
put  up  a  steam  engine,  and  for  additional  or  extra  work 
done  in  consequence  of  a  change  in  the  plan  of  the  work 
by  the  defendant.  The  defendant  first  denies  that  he  owes 
any  thing,  and  then  avers  that  the  plaintiff  owes  him  two 
hundred  dollars  for  a  horse  borrowed  of  him,  which  was 
badly  used,  was  foundered  and  died.  He  next  alleges  that 
if  ever  he  did  employ  the  plaintiff  to  do  any  such  work,  it 
was  so  badly  and  negligently  done  that  the  plaintiff  is  not 
entitled  to  be  paid  therefor.     He  finally  pleads  the  prescrip- 
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Eastbm  Di8.  tion  of  one  year  and  relies  on  articles  3499.  3500  of  fte 

y«tC  1834.  ^ 

=^===s  Ixu  Code. 

MORRiaoif         There  was  judgment  in  favor  of  the  plaintiflF  for  foor 

"»*>■•       hundred  and  ninety  dollars,  and  the  defendant  appealed. 

The  evidence   fuUj  supports  the  judgment  of  the  court 

The  contract  was  proved  and  that  the  work  was  well  done. 

The  delay  and  extra  work  were  occasioned  by  the  defendant 

himself.     His  counsel  relies  on  the  fact  proved  by  odc  of 

the  witnesses,  that  the  plaintiff  made  out  an  accoant  in 

It  i«  oo  iwrto  which  no  charge  was  made  for  extra  work.    We  think  this 

riffbt  to  ^over  ought  not  to  prejudice  his  rights.     It  appears  that  he  made 

tho  ftill  unottflt  of  i*    1      J  f 

hi*  ciaiin,  that  be  out  the  accouut  iu  that  wav  at  the  suGcsestion  of  the  defen- 

preaaoted  an  ac-  "^  *^'=' 

cottDtforaunai-  dant  and  in  order  to  avoid  litigation.     It  was  but  a  con- 

Ur  ■  im  to  avoid  ° 

uiV^r  prompt  ^JittoJial  off^r  to  leave    the  question  of  extra  work  open 

•etuomant  of  hi.  ^^^^1  t^g  defendant  should  be  paid  by  the  sugar  refinery. 

We  cannot  regard  it  as  a  release.     If  the  defendant  had 

paid  the  account  as  made  out  and  presented,  it  might  hare 

varied  the  case. 

The  article  of  the  code  relied  on  does  not  sustain  the 
Tha  ciaase  of  defendant.     That  article  provides  that  the  action  of  work- 

the  article    3499  /.         ,  r    L   '     ^im 

of  tha  L^.  Code  men.  laborcrs  and  servants  for  the  payment  oi  weir  wagff 

which     i^rovidea  r    ./  .  i.  f  r 

?orkm*S*''°iabS-  shall  be  prescribed  in  one  year.  This  action  is  not  lor 
for"tS'*ij™5  wages,  it  is  for  work  done  under  a  specific  contract,  h 
Jhaii'bi^'prel^Sb!  the  casc  of  Mchols  vs.  Hanse  ei  al.  8  JV.  S.  492,  to  which 
StJ^nT  a^pT;  we  are  referred  by  the  defendants  counsel,  the  plaintiff  was 
work^d^nnndw  employed  by  the  month  at  certain  monthly  wages  agreed  on 
trart^'^S  by*thi  by  the  parties,  and  this  court  held  that  the  prescription  of 

one  year  applied.     But  in  this  case  it  is  totally  different,  the 

plaintiff  was  an  undertaker  of  a  job. 

It  is  therefore  ordered,  adjudged  and  decreed,  fta*  "^ 
judgment  of  the  District  Court  be  affirmed  with  costs. 


OF  THE  STATE  OF  LOUISIANA. 

HUBERT  M.  AUVRAY. 

APPXAL  ntOM  THX  PARISH  COURT  fOR  THE  PARISH  A5D  CITY  OF  RXW-ORLXAITS. 

In  a  controv-eny  between  two  persons  making  claim  to  an  office,  when  it  is 
shown  tliat  it  u  worth  more  than  three  hundred  dollars  a  year,  the  Supreme 
Court  has  appellate  Juiisdiction  of  the  case. 

A  Mnrit  of  9110  toomnilo  is  not  the  remedy  to  procure  a  commission  from  th« 
mayor,  which  u  withheld. 

if  a  person  olaimiag  the  right  to  hold  an  office  under  the  corporation  of  New- 
Orleans,  applies  to  the  mayor  for  his-^ommission  and  it  is  refused,  hm 
remedy  is  by  writ  of  mandanms. 

• 

The  petitioner  alleges  that  he  was  duly  appointed  by  the 
mayor  and  city  coancil  of  New-Orleans,  syndic  and  commis- 
sary of  police  for  the  upper  banlieu  in  said  city,  in  May  1833, 
and  in  conformity  to  the  ordinance  of  the  13th  June  1813; 
that  he  gaye  bond  for  the  faithful  performance  of  his  duties 
with  John  H.  Holland  his  surety;  and  that  he  has  faithfully 
performed  the  duties  of  his  office  ever  since.  He  alleges 
further  that  the  defendant  claims  and  has  usurped  his  right  to 
said  office  without  color  of  right  or  authority,  and  presumes 
to  exercise  the  duties  of  syndic  to  the  great  prejudice  and 
infringement  of  the  rights  of  the  petitioner;  wherefore  he 
prays  for  a  writ  of  quo  warranto  commanding  said  Pierre 
Auvray  to  show  by  what  authority  he  claims  to  exercise  the 
duties  of  said  office,  and  that  he  be  prohibited  from  the  exer- 
cise thereof  in  future,  and  declared  not  qualified  to  fill  such 
office. 

The  judge  ordered  the  writ  to  issue  in  accordance  with 
the  prayer  of  the  petitioner,  and  ruled  the  defendant  to  an- 
swer to  the  petition* 

The  defendant  after  reserving  the  benefit  of  all  exceptions 
to  this  mode  of  proceeding,  pleaded  the  general  issue;  and 
diat  he  was  the  lawful  syndic  and  commissar}'  of  police  for 
the  upper  banlieu  or  liberties  of  the  city  of  New-Orleans* 
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Eastsrm  Dm.  and  that  the  value  of  said  office  exceeds  three  handred  dollare. 

Jmut  1884. 

■  In  a  supplemental  answer  the  defendant  filed  his  peremp- 

tory exception  or  plea  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  legislature  has  granted  the  exclusive  right 
to  the  corporation  of  New-Orleans  to  determine  the  validitr 
of  the  elections  of  its  members. 

The  plaintiffofiered  in  evidence  the  bond  executed  bj  him 
on  the  3d  of  June  1833,  before  Felix  De  Armas,  the  notary 
public  of  the  corporation,  with  J.  H.  Holland  as  his  surety 
for  the  faithful  performance  of  the  duties  of  his  office. 

It  appeared  from  the  evidence,  that  the  plaintiff  was  nomi- 
nated by  the  mayor  on  the  22d  May,  and  confirmed  by  the 
council  on  the  39th.,  as  syndic  &c.,  and  that  he  execated 
this  bond  on  the  3d  of  June  following,  in  the  office  of  the 
notary  of  the  corporation,  and  that  his  surety  signed  a  few 
days  afterwards*  The  mayor  from  the  press  of  business 
omitted  to  sign  said  bond  until  after  the  ten  days  had  expired, 
within  which  by  a  resolution  of  the  city  council  the  bond  is 
required  to  be  executed.  The  plaintiff  neglected  to  call  od 
the  mayor  for  his  commission.  After  the  expiration  of  the 
ten  days  from  his  former  appointment,  the  mayor  conclading 
ttat  the  plaintiff  was  not  regularly  in  office,  re-nominated 
him  to  the  city  council.  He  neglected  to  avail  himself  of 
the  re-nomination.  On  the  10th  of  July  following,  the  pre- 
sent defendant  was  nominated  by  the  mayor  to  the  same 
office  and  confirmed  by  the  council.  Having  complied  with 
the  requisites  of  the  law,  he  now  claimsNhe  right  to  exercise 
ttie  duties  of  said  office. 

The  evidence  shows  there  Js  an  annual  salary  attached  to 
said  office  of  one  thousand  dollars. 

The  parish  court  overruled  the  exception  to  the  jurisdic- 
tion on  the  ground  that  it  was  only  in  the  election  of  major. 
recorder  and  aldermen  that  the  corporation  were  the  ultimate 
judges.  That  this  wajS  not  ihB  case  of  an  election,  but  an 
appointment  to  office  by  the  mayor  and  city  council. 

The  court  considered  that  in  the  appointment  of  tfaepl^Q- 
tiff  by  the  mayor  and  city  council,  and  after  having  furnished 
his  bond  with  security  within  the  ten. days  as  required  by  the 
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resolution  of  the  city  council,  dated  22d  of  February  1830,  Eastirh  Du. 

_  «Ame,  1834. 

he  was  to  all  intents  and  purposes  syndic  and  commissarj,  &c« ;  <>  

that  his  removal  was  the  result  of  error,  and  is  null  and  void.       "^'"^rt 

'  V8» 

Judgment  was  rendered  forbidlng  Auvray  to  interfere  in  the      auvrat. 
duties  of  said  office  and  to  pay  costs. 

The  defendant  took  a  rule  for  a  new  trial,  on  the  ground 
th^t, '*the  judgment  is  contrary  to  law,"  which  was  dis- 
charged, and  the  defendant  appealed. 

Grailhe^  for  the  plaintiff  and  appellee. 

1.  Contended  that  by  the  4th  article  of  the  constitution  of 
the  state,  the  Supreme  Court  had  no  jurisdiction  of  this  case, 
it  not  being  a  demand  for  money  or  property  having  a  value 
attached  to  it. 

3.  There  is  no  sum  or  valuable  amount  in  contest  to  give 
appellant  jurisdiction. 


EusHsj  for  defendant. 

1.  The  mayor  and  city  council  being  the  appointing  power, 
have  the  power  to  remove  from  office. 

2.  The  appellee  was  virtually  removed  by  competent  au- 
thority, and  the  rejection  of  his  renomination  was  conclusive 
as  to  the  intentions  and  acts  of  the  appointing  power.  Vide 
proceedings  of  the  session  of  the  city  council  of  the  10th 
July  1833. 

3.  The  appointment  of  Auvray  was  in  fact  a  removal  of 
the  plaintiff. 

4.  The  acts  of  the  mayor  and  council  of  the  17th  of  July 
1833,  are  conclusive  as  to  the  rights  of  the  defendant,  and 
this  court  cannot  inquire  into  the  legality  of  the  acts  of  the 
city  council,  as  to  the  removal  of  an  officer  of  the  corporation, 
(when  those  acts  are  legal  in  point  of  form?)  on  the  return  to 
a  quo  warranto* 


598  CASES  IN  THE  SUPREME  COURT 

Eastbbh  Dm.     Martdt,  J.,  delirered  the  opinion  of  the  court. 

^MMy    ll334« 

HUBERT         j^^^  defendant  is  appellant  from  a  jadgment  forbidding 
AVTRAT.      iijiii  iq  exercise  the  functiona  of  syndic  and  commiasafy  of 
police  in  the  upper  liberty  of  the  city  of  New-Orleans. 

The  dismissal  of  the  appeal  has  been  moved  for  on  the 
ground  of  the  matter  in  dispute  being  an  office  and  not 
any  thing  susceptible  of  valuation  so  as  to  appear  of  the 
value  of  three  hundred  dollars  whidh  is  the  minimum  of  the 
matters  of  which  this  court  has  jurisdiction. 
■7  "b^tmr^o  The  record  shows  that  a  salary  of  about  one  thousand 
ciftimtoanoiBce,  dollars  a  vcar  is  auncxed  to  th^  office;  this  certainly  fidves 

when  It  M  siiown  •'  -^  i  j    & 

*^  '*u**  T^*  US  jurisdiction. 

more  than  three        •' 

i"^  thlr^si!  On  the  merits,  the  plaintilQF  was  appointed  to  the  office 
^JSJate**  jiJS!  ^^i  within  ten  days,  had  an  act  of  suretyship  prepared  by 
diction  of  the  ^^  notary  of  the  city,  which  he  subscribed,  but  the  testi- 
mony shows  the  surety  did  not  sign  until  a  few  days  after  the 
principal;  it  does  not  appear  whether  he  did  so  within  the 
ten  days  required  by  law.  The  clerk  of  the  notary  sought 
the  mayor  in  vain  for  several  days  to  procure  his  signature 
to  the  act.  The  mayor  desirous  to  give  the  plaintiff  a  se- 
cond opportunity  renominated  him.  The  plaintiff  not 
having  availed  himself  of  the  second  nomination,  the  defen- 
dant was  nominated,  gave  timely  surety  and  was  commis- 
sioned. 

A  writ  of  qua 


is  not     The  plaintiff  brought  the  present  suit  in  the  form  of  a 

the    remedy    to         •.      /• 

procure  n  com-  wnt  01  otio  warronto* 

miaakm  from  the  i  i         ' 

"Wr.  which  ia     It  docs  uot  appear  that  the  mayor  was  ever  applied  to  by 
If    •  perK>n  him  for  a  commission.     If  he  had  and  had  improperlv  re- 

clelming         the  r      z        j 

ri£ht  to  hold  an  fuscd  ouc,   the  remedy  would  have  been  by  a  writ   of 

olBce    under  the  >  ff  j 

NeToli!^*  .^''^♦w^'w^'w*  to  that  magistrate  to  commission  the  plaintiff. 
?? V  ^  'SS:     The  plaintiff  ought  to  attribute  his  disappointment  to  his 

minion  nnd  it  ie  __^    t     » 
refitted,   his    re-  OWH    lOCfieS* 
medy  is  by  writ 
of  mmiminu. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  for  the  defendant,  with 
costs  in  both  courts. 
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l'bommkdixu 

APPEAL  FROM  THX  COURT  OF  PROBATES  FOR  THX  PARISH  AND  CITT  OF  VSW-  PENNr's  EX'RS. 

ORLEANS. 


A  note  foand  among  the  papers  of  a  factor  at  his  decease,  which  had  been 
taken  in  payment  of  the  price  of  property  sold  for  his  consignor,  belongs  to 
the  latter,  and  should  be  delivered  up  by  the  executors,  or  its  proceeds  if 
collected,  without  being  mingled  with  the  estate  of  the  deceased. 

• 

The  plaintiff  who  resides  in  New- York,  alleges  he  con- 
signed a  quantity  of  lime  to  P.  B.  Pennj,  of  New-Orleans, 
in  the  month  of  June  ISSS,  which  was  sold  on  his  account 
by  the  latter.  Among  the  purchasers  was  a  Mr.  Bosque,  who 
gave  his  note  payable  to  Penny  at  five  months  for  one  thou- 
sand four  hundred  and  twelve  dollars  and  forty-four  cents. 
That  Penny  died  soon  after,  and  E.  W.  Gregory  and  N«, 
Harrington  were  appointed  his  executors,  and  took  possess- 
ion of  his  estate,  and  have  collected  the  amount  of  Bosque's 
note  and  retain  the  same.  The  plaintiff  claims  the  amount 
of  said  note  as  the  legal  owner  thereof,  and  prays  judgment 
against  the  executors  jointly  and  severally  for  that  sum 
with  interest  and  costs.  The  executors  pleaded  a  general 
denial;  and  that  if  said  debt  is  established,  the  plaintiff  be 
decreed  to  be  an  ordinary  creditor  and  only  entitled  to  his 
dividend  pro  rcUa,  in  case  the  estate  of  Penny  proves  insolvent. 

It  was  admitted  that  Bosque's  note  was  given  to  Penny 
for  the  purchase  of  lime,  the  property  of  the  plaintiff,  con- 
signed to  the  former  for  sale  on  account  of  the  latter;  that 
the  executors  received  the  amount  of  said  note. 

The  judge  of  probates  was  of  opinion,  that  .in  pursuance 
of  the  article  3215  of  the  Louisiana  Code^  even  if  the  estate 
of  Penny  tamed  out  to  be  insolvent,  the  plaintiff  would 
be  entitled  to  the  entire  proceeds  of  the  note  which  had  been 
given  in  payment  of  the  price  of  his  property.  Judgment 
was  rendered  accordingly  against  the  defendants  in  their  ca- 
pacity of  executors  of  Penny's  estate,  for  one  thousand  torn 
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^"^1^3?"*  hundred  and  twelve  dollars  and  forty-four  cents,  with  interesl 

=  from  the  time  it  was  received. 

V5.  The  executors  appealed. 

Slidelly  for  the  plaintiff. 

1.  The  testator  was  the  factor  of  the  plaintiff,  and  Bosque's 
note  was  received  for  the  price  of  property  consigned  bj  the 
latter  and  sold  on  his  account. 

2.  The  judgment  of  the  Probate  Court  is  fully  sustained 
by  the  3215th  article  of  the  Louisiana  Code*  This  article  L« 
in  fact  merely  a  recognition  of  a  general  principle  of  law  to 
be  found  in  the  jurisprudence  of  every  country.  Vidtctae 
of  Clay  vs.  His  Creditors^  9  Man  523. 

Locket^  contra: 

1.  Contended  that  the  plaintiff  must  be  viewed  as  an  or- 
dinary creditor  of  the  estate  administered  by  the  defendant 
and  paid  accordingly.  The  court  below  erred  in  pvmg 
judgment  that  this  claim  be  paid  as  a  privileged  debt* 

2.  The  article  of  the  La.  Code  cited  by  the  judge  is  in 
conflict  with  his  judgment.  It  applies  only  to  cases  of 
bankruptcy. 

3.  The  3I52d.  article  of  the  Code  provides  that  "pririlege 
can  be  claimed  only  for  those  debts  to  which  it  is  expresslj 
granted  in  this  Code.^^  No  express  privilege  can  be  shown 
for  this  claim. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

Penny,  to  whom  the  plaintiff  had  sent  a  consignment  oi 
lime,  having  sold  it  on  a  credit  to  Bosque,  had  taken 
note  of  the  latter  for  the  price  thereof.  The  executors 
finding  this  note  among  Penny's  papers,  coWecte  ? 
imagining  that  the  plaintiff  could  only  be  considered  as  a 
creditor  of  the  estate  for  its  amount  The  present  suit  was 
instituted  to  enforce  the  plaintiff's  right  to  have  the  affloun 


OF  THE  STATE  OP  LOUISIANA. 

of  the  note  separated  from  the  estate  of  the  deceased  and 
paid  over  to  him*  This  was  decreed  bj  the  Court  of  Pro- 
bates)  and  the  executors  appealed. 

The  judgment  of  the  Coart  of  Probates  (the  plaintiff's 
allegations  being  admitted^)  appears  to  us  perfectly  correct. 
The  deceased  was  the  plaintiff's  factor.  The  note  belonged 
to  the  former^  and  ought  to  have  been  returned  to  him 
without  being  mingled  with  those  of  the  deceased:  so  mu^t 
the  proceeds. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  Court  of  Probates  be  affirmed  with  costs* 
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APPEAL  PROH  THE  COURT  OF  THE   SECOND  JUDICIAL  DISTRICT. 

If  minors  after  coming  of  age,  either  expressly  or  tacitly  approve  of  the 
allenatioii  of  their  property  while  under  age,  they  cannot  sue  for  its 
recorery. 

A  receipt  given  by  the  widow  to  a  purchaser  of  property  held  in  community 
between  her  and  her  children,  is  admissible  in  evidence  to  show  payment 
<kf  the  price,  against  tha  latter  in  a  suit  to  recover  back  the  property  as 
having  been  illegally  sold. 

» 

A  verdict  made  up  from  the  evidence  of  the  caie,  not  manifestly  wrong' 
will  not  be  disturbed. 


The  plaintifis  allege  that  they  are  the  heirs  and  legal 

Fepresentatives  of  Charles  M •  Huset  who  died  in  the  parish 

of  Lafourche  Interior,  In   1812,  leaving  a  widow  Marie 

76 
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Eaitbbr  Dis.  Hach^  and  the  aforesaid  heirs,  his  legitimate  children,  mat 
-  of  them  minors;  that  he  owned  and  possessed  at  his  death  a 

hi»kt'0  heiri  plantation  on  hayou  Lafourche,  a  negro  woman,  dave  and 
LSFXBVRE.  her  two  children,  all  of  which  were  sold  at  public  sale  by 
order  of  the  Court  of  Probates  of  said  parish,  in  Septemkr 
1812;  that  the  sale  is  illegal  because  the  widow  never  took 
the  oath  as  natural  tutrix  of  the  minors;  no  under  tutor  was 
appointed,  and  no  family  meeting  was  held  to  deliberate  and 
decide  if  it  was  for  the  interest  of  the  minors  to  sell  said 
property;  that  the  terms  and  conditions  of  the  sale  were  not 
advertised  according  to  law;  that  the  widow  and  natural 
tutrix  became  a  purchaser  of  the  property  sold,  by  reason 
of  all  of  which  defects  the  sale  is  null  and  void:  that  the 
defendants  Pierre  Lefebvre,  J.  B.  Guidry  and  F.  Ajon  are 
in  possession  of  said  property:  wherefore  they  pray  that 
said  defendants  be  declared  to  be  wrongfully  in  the  pos- 
session thereof  and  that  it  be  decreed  to  belong  to  them, 
and  that  the  defendants  deliver  it  up  accordingly,  &c. 

The  defendant  Lefebvre,  in  his  answer  pleads  a  general 
denial  and  expressly  denies  the  heirship  of  the  plaintiffs, 
and  alleges  that  he  is  the  true  owner  of  the  plantation  bj  a 
just  title,  having  purchased  it  at  the  probate  sale  of  Charles 
Baird's  estate,  the  10th  of  January  1829,  who  had  acquired 
title  to  it  by  authentic  act  from  Jacques  Verret,  passed  the 
2d  March  1819,  who  had  purchased  it  at  the  probate  sale  of 
the  estate  of  the  ancestor  of  the  plaintiflFs  in  September 
1812.  This  is  the  sale  now  complained  of.  The  defendant 
Lefebvre,  further  alleges  that  he  and  those  under  whom  be 
claims  have  possessed  said  property  in  good  faith  and  uu  er 
a  just  title  ever  since  the  21st  September  1812;  and  he  calls 
his  vendors  in  warranty,  &c.  .  , 

The  defendant  Guidry,  pleaded  the  general  issue,  denie 
the  heirship  of  the  plaintiffs,  and  alleged  that  he  derived  tit  e 
to  the  portion  of  the  property  claimed  from  biro  by  pure  ase 
from  one  Martin,  who  acquired  his  title  by  purchase,  at  ^ 
probate  sale  of  the  estate  of  Marie  Hach6,  widow  of  sai  _^' 
M.  Huset,  made  in  December  1819,  and  has  posseased 
good  faith,  &c. 
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Ayon  pleaded  a  general  denial,  and  alleges  that  he  is  own-  ^JJ[^*,'^?"* 
er  of  the  slaves  claimed,  and  acquired  title  to  them  hy  au-  = 

thentic  act  and  purchase  from  Marie  Hach^  in  1816,  &c.        husets  heirs 

Guidrj  and  Avon  in  amended  answers  call  their  vendors  in    i-kfebvue 

•^  •'  ■  ET  ALS. 

warranty;  the  latter  alleges,  that  as  he  purchased  from  plain- 
tiff's mother,  and  who  was  also  their  natural  tutrix,  and  part 
owner  of  the  property,  that  they  are  bound  to  him  in  war- 
ranty, &c. 

Much  evidence  was  produced  on  the  trial  of  this  cause, 
which  was  submitted  to  a  jury,  who  found  a  verdict  for  the 
defendants.  From  the  judgment  of  the  court  rendered 
thereon,  the  plaintiffs  appealed. 

Taylor^  for  the  plaintiffi  and  appellants* 

1.  The  plaintiffs  are  the  legal  heirs  and  representatives  of 
the  persons  under  whom  they  claim. 

2.  All  the  heirs  of  Charles  M.  Huset  were  minors  on  the 
31st  of  September  1813,  and  the  probate  sale  of  the  land  be- 
longing to  his  succession,  was  absolutely  null  and  void  for 
the  reasons  set  forth  in  plaintifis  petition.  3  Moreau^s  Dig.  p. 
132.  19.  21.  Civil  Code^  p.  68,  art.  67,  58.  and  51,  53.  3 
Martin^  JV.  S.  324.  JVap.  Code^  art.  457.  PailleitCs  note^  p. 
157,  art.  8  and  9. 

3.  It  devolved  on  the  defendants  to  show  that  the  proceed- 
ings relative  to  the  probate  sale  were  regular.  We  produ- 
ced the  best  evidence  the  nature  of  the  case  admitted  of,  to 
show  that  the  legal  formalities  had  not  been  observed,  by 
presenting  a  copy  of  every  thing  on  file  in  the  parish  judge's 
office  relative  thereto.  3  La.  Rep.  78.  1  Phillips  on  Ev. 
{ed.  1820)  149. 

4.  A  defective  title  does  not  form  the  basis  for  prescrip- 
tion.    Civil  Code,  p.  488,  art.  70.     4  Martin  J\r.  S.  212. 

5.  The  title  from  Verret  to  Baird,  dated  2d  March  1819, 
is  the  first  produced  by  Lefebvre,  which  is  perfect  in  form,  and 
the  first  produced  by  the  defendant  Guidry,  is  that  from 
Michel  Martin  to  himself,  dated  28th  of  February  1820. 

6.  No  prescription  runs  against  minors.  Civil  Code,  p. 
486,  art.  56;  and  of  course  the  prescription  of  ten  years  is 
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Ea0txe«  Dm.  not  complete  as  to  the  shares  of  the  joi^ger  cbildrea  of  C. 
=====  M»  Huset)  Jan. 

.uisTjiuiE.     7^  .pj^g  plaintiffs,  heirs  of  Charles  M.  Huset,  sen.,  had  a 
LKFBBTms     common  and  undiYided  right  to  the  land  sued  for;  and  as 

ST  Al*.  * 

the  prescription  often  years  could  not  ran  against  those  who 
were  minors,  it  likewise  can  have  no  effect  against  the  ma- 
jors*    Donuz/,  voL  1,  book  3,  titie  7,  sec*  5,  Vm 

8.  The  exception  of  plaintiffs  to  the  introdnctioa  of  the 
quittance  given  by  the  widow  of  Huset,  the  father,  to  Jacques 
Yerret  by  public  act,  passed  before  the  judge  of  the  parish  of 
Lafourche  Interior  8th  of  September  1815,  was  well  taken, 
because  she  was  not  qualified  as  tutrix  until  the  Ist  of  No- 
vember 181& 

9.  And  if  the  exception  should  be  decided  to  be  welJ 
taken,  the  case  ought  not  to  be  remanded  for  a  new  trial,  as 
all  the  evidence  offered  whether  received  or  rejected  is  in  the 
records 


for  defendants. 


BvLLABD,  J*  delivered  the  opinion  of  the  court 

The  petitioners  represent  that  they  are  the  surviving  chil- 
dren and  heirs  of  Charles  Mathurin  Huset,  deceased.  That 
at  his  death  they,  and  those  whom  they  represent,  were  all 
minors,  and  that  their  father  died  seized,  among  other  thingS) 
of  a  tract  of  land  on  the  bayou  Lafourche,  and  a  certain  slave 
called  Isabella  and  her  children.  They  represent  that  on 
the  SStii  of  September  1812,  the  property  was  sold  at  auctwoj 
by  authority  of  the  Court  of  Probates,  of  the  the  parish  of 
Lafourche  Interior,  and  that  the  land  is  now  in  possession  of 
the  defendants  Lefebvre  and  Guidry,  and  the  slave  in  that  of 
Ayon.  They  allege  that  the  proceedings  and  formalities  re- 
quired by  law,  for  the  disposition  and  sale  of  the  prop^riy 
minors  were  not  had  and  complied  wifli  previous  to  said  sai » 
and  particularly,  1st.  that  Marie  Hach6,  their  natural  ^t* 
did  not  take  an  oath  as  t^t^ix;  3d.  that  no  under  tutor  was 
appointed;  3d.  that  no  family  meeting  was  called;  ^"^ 
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the  sale  was  not  advertised  according  to  law;  and  5th.  that  ^'"■fUP'** 
their  tutrix  became  a  purchaser  of  a  part  of  the  property.  ,  i 

Thoy  concluded  by  praying  judgment  for  the  land  and  slave  "^"^'J^ "»" 
and  her  increase.  i.«f«»tre 

mi_  e  /  «T  AL8. 

The  defendants  specially  deny  in  their  answer  the  heir- 
ship of  the  plaintiffs,  and  generally  the  facts  alleged  in  the 
petition.  The  defendant  Lefebvre,  further  sets  up  his  title  to 
the  land  under  a  sale  of  the  estate  of  Charles  Baird,  deceased, 
he  pleads  prescription,  and  caUs  in  the  heirs  of  Baird  as  war- 
ranters.  The  defendant  Guidry,also  sets  up  title  to  another 
portion  of  the  land,  under  a  conveyance  from  Michel  Mar- 
tin, and  they  both  claim  the  value  of  improvements  made  oq 
the  land.  The  defendant  Ayon  sets  up  •title  to  the  slaves 
under  a  conveyance  made  in  the  year  1816,  by  the  mother 
of  the  plainti£&,  Marie  Hach^,  and  pleads  prescription. 

Amended  answers  were  afterwards  filed,  with  the  leave  of 
the  court,  in  which  the  defendants  oppose  to  the  plaintiffs  the 
exception  of  warranty,  alleging  that  they,  the  plaintiffi,  are 
the  heirs  of  their  mother,  who  sold  and  was  bound  to  warrant, 
and  that  the  price  paid  for  the  property  was  received  by,  or 
went  to  the  benefit  of  the  plain tiffi;  and  then  pray  that  in 
case  of  eviction,  the  plaintiffi  may  be  condemned  to  refund 
the  price  paid  by  them.  They  aver  that  the  plaintiffs  by 
receiving  the  price  have  ratified  the  sales  of  which  they 
complain. 

The  plaintiffi  took  a  non-suit  as  to  the  defendant  Ayon, 
and  the  cause  as  to  the  other  defendants  was  tried  by  a  jury, 
who  found  a  verdict  for  the  deiendsants,  and  the  plaintii& 
appealed. 

The  property  possessed  by  Huset,  father,  at  the  time  of  his 
death,  is  presumed  to  have  been  of  the  coimnunity,  and  coi>* 
sequently  one  half  belonged  to  the  widow.  It  is  therefore 
only  in  relation  to  the  sale  of  one  undivided  half  of  the  land 
that  the  plaintiffi  had  a  right  to  complain. 

It  is  not  necessary  to  inquire  whether  the  sale  by  authority 
of  the  Court  of  Probates  in  September  1812,  was  legal,  or 
whether  it  was  null  aad  void  for  want  of  those  forms  and  so« 
lemnities  required  by  law  for  the  sale  of  minors  property. 
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EArriRH  Dm.  This  court  has  decided  after  solemn  argament^thatif  minon, 

=====  after  arriving  at  the  age  of  majority,  express! j  or  tacitlj  ap- 

'"iw"""  prove  of  the  alienation,  they  cannot  afterwards  sue  for  tbe 

LKFKBTRK     property.     Chesneau^s  Heirs  vs.  Sadler,  10  Martin's  Rep,  726. 

If  miDor.1  after  Mifior^s  GrouYise  VS.  Abafs  Executors,  April  term,  1834. 

tib!?*eipresSy  OT      This  approval  on  the  part  of  the  plaintifis  is  expressly 

tacitly  approve  of  ,i..  .    ,     t    t  •  irjv 

the  aiieoaiion  of  pleaded,  and  that  issue  was  tncd  by  a  lury  who  lounditm 

their       property  *^  '  J         J      J  ,     .      , 

while  nnder  age,  favor  of  the  defendants.     A  mass  of  evidence  was  submitted 

they   cannot  sue  ^ 

for  iu  recovery.  ^qJ  comes  bcfore  US  ou  the  record,  to  show  that  the  plaintii 
had  given  receipts  for  balances  due  them  from  the  estates 
both  of  their  father  and  mother.  It  is  clear  that  if  they  have 
become  heirs  unconditionally  of  both  their  parents,  thej 
cannot  recover. 

The  plaintiffs  rely  on  a  bill  of  exception  to  which  our 
attention  is  called.  The  defendant  offered  in  evidence  a 
copy  of  a  receipt  given  by  the  widow  Huset  to  Jacqua 
Verret  for  the  last  payment  of  the  purchase  money  of  the 
tract  of  land  bought  by  him  at  the  sale  of  the  estate  in  1812, 
which  receipt  bore  date  in  1815.  lis  introduction  was 
opposed  by  plaintiffs  on  the  ground  that  their  mother  was 
not  duly  qualified  as  their  tutrix  until  after  the  date  of  the 

en  by  the  widow  rcccipt.    It  was  admitted  and  the  plaintiffs  took  a  bill  of 

Co  a  purchaaor  of  *  «.   ■ 

properly  hew  in  exceptlous.     Wo  think  the  court  did  not  err.    The  eiieci 

community      be-  ' 

hv*"hiidren*'2  ^'^'^  ^^^  cvidcnce  should  have  was  another  question;  as 
S^JST  to*Xw  evidence  of  payment  by  a  purchaser  at  the  public  sale  to 
K;Siu«tS^  the  widow  who  had  a  right  to  receive  one  half  in  her  own 

latter  in  a  suit  to     •!_.      -j.  'i         i  ■■•■ii 

recover  back  the  Hght,  it  was  clcarly  admisiblc. 

Cir  been  iuegJuy  The  evidcuce  both  documentary  and  parole  seems  to  have 
satisfied  the  jury  and  the  court  of  the  first  instance,  that  the 
plaintiffs  had  received  the  proceeds  of  the  sales  of  which 
they  complain,  and  that  they  had  become  the  heirs  of  their 
mother  unconditionally,  and  consequently  precluded  fron^ 

up^fr^i^Se"  w!  recovery  by  the  exception  of  warranty.     We  are  not  en- 

»r"  mi^f^5  aWed  from  an  examination  of  the  evidence  to  say  that  the 

udifuirbed.  "**'  verdict  was  manifestly  wrong. 

It  is  therefore  ordered,  adjudged  and  decreed,  that 
judgment  of  the  District  Court  be  affirmed  with  costs. 


OF  THE  STATE  OP  LOUISIANA.  607 

KING  v$.  HAKMAN'S  HEIRS.  Eastkbit  Dis 

Jmu  1884. 


▲PPEAL    FROM  THS   COURT   OF  THE   FIRST  JT701CIAL' DISTRICT.  KING 

va, 

HARMA5'S 

Bonds  or  obligations  entered  inti)  in  states  where  the  common  law  prevails,        heirs. 

the  right  of  the  parties  thereto  must  be  determined  by  that  system  of 
jurispradence. 

In  cases  where  a  fand  has  been  created  or  assigned  to  indemnify  the  surety 
the  original  creditor  may  in  equity  cause  himself  to  be  paid  out  of  this 
fund  which  is  in  the  nature  of  a  trust  for  his  benefit. 

A  bond  creditor  in  chancery  has  the  benefit  of  all  counter  bonds  or  colla- 
teral securities  given  by  the  principal  to  the  surety. 

So  where  A  gave  his  bond  of  indemnity  to  B  to  secure  him  against  hu 
guarrantee  for  C  to  D,  on  the  failure  of  C,  and  B  hb  surety  becoming 
liable  on  his  guarrantee  to  D,  and  assigning  his  indemnity  bond  from  A, 
to  the  creditors  of  D :  hdd,  that  the  latter  can  recover  on  it  even  before 

actual  payment  by  B. 

This  suit  was  instituted  in  January  ISSS,  by  James  G* 
King  residing  in  the  city  of  New- York,  and  appointed  by 
the  court  of  chancery  in  that  city,  receiver  in  a  suit  in 
chancery  on  behalf  of  the  creditors  of  E.  H.  Nicoll,  an 
insolvent  debtor,  to  enforce  the  payment  of  a  certain  bond 
of  indemnity  executed  by  G.  W.  Murray  of  New-York,  and 
the  late  Thomas  L.  Harman  of  New-Orleans  to  one  Henry 
Payson  of  Baltimore,  in  the  penalty  of  thirty  thousand 
dollars,  as  an  indemnity  of  said  Payson  against  two  guarranty 
bonds  which  he  had  given  to  Edward  H.  NicoU,  Henry 
W.  Nicoll,  and  Francis  H.  NicoU  of  New- York.  Thomas 
L*  Harman  being  dead  the  suit  was  brought  here  against 
the  late  Joseph  Thomas  the  curator  and  tutor  of  Thomas  L* 
F.  S.  and  Charlotte  G.  Harman,  minors  and  the  children 
of  Thomas  L.  Harman,  deceased.  CoL  Thomas  died  soon 
after  the  institution  of  the  suit  and  it  was  prosecuted  to 
judgment  against  N.  Cox  as  the  tutor  to  said  minors.  The 
facts  of  the  case  are  as  follow: 
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EAm«{'gJ>w-      On  the  6th  April  1815,  George  W*  Marrray  executed  to 

=  Francis  H.  Nicoll,  Edward  H.*  Nicoll  and  Henry  W.  Nicoll, 

«,.  a  bond  and4nortgage  to  secure  the  payment  often  thousand 

barman's     dollars  on  the  Ist  January  1828,  interest  thereon  to  be  paid 

annually. 

The  mortgage  was  of  certain  white  lead  works  erected  on 
leasehold  ground:  they  were  destroyed  by  fire  in  1824 and 
the  mortgage  thus  became  of  no  yalue.  On  Slst  Jaooarj 
1818,  Henry  Payson,  of  Baltimore,  entered  into  articles  of 
agreement  with  the  NicoUs  to  guarantee  to  them  the  aunual 
payment  of  the  interest  and  the  eyentual  payment  of  the 
principal  of  said  debt.  The  said  Murray  did  also,  on  Stb 
October  1815,  give  a  receipt  to  Edward  Tyler,  who,  it  ap- 
pears, was  a  United  States  officer  of  ordnance,  for  a  quantity 
of  lead,  for  the  return  or  repayment  of  which,  said  Nicolb 
became  guarantee;  said  Payson  did  also  on  Slst  Januarj 
1818  execute  an  instrument  of  counter  guarantee  to  audio 
favor  of  said  Nicolls  in  relation  thereto. 

On  the  13th  January  1821  an  agreement  was  entered  into 
between  Murray  and  Payson,  that  if  Murray  within  six 
months  from  30th  November  1820  bj  good  and  sufficient 
security,  would  indemnify  and  release  Payson  from  all  liabiu- 
ty,  damages,  &c.,  by  reason  of  said  two  instruments  of  guar- 
anty, then  Payson  would  release  and  discharge  Murray  fr«» 
certain  liabilities  in  said  agreement  particularly  mentioued. 

On  30th  July  1821  G.  W.  Murray  and  Thomas  L  Bar- 
man, of  New-Orleans,  entered  into  a  joint  and  several  bond 
to  Payson  for  thirty  thousand  dollars.     This  bond  recites  the 
said  two  acts  of  guaranty  of  Payson  verbatim  and  refeff  to 
the  agreement  of  13th  January  1821,  and  further  recited 
that  this  bond  is  intended  as  a  compliance  with  that  ^^ 
ment.    The  condition  of  the  bond  is,  that  Murray  will  in- 
demnify, save  and  keep  harmless  Payson  against  his  moi  7 
under  and  by  virtue  of  said  instrument  of  guaranty,  and  ffo 
and  against  all  sums  of  money  recovered,  awarded,  aflju  8^' 
decreed  and  paid  under  and  by  virtue  thereof,  and  ot 
from  all  actions,  suits,  judgments  and  decrees  that  tti»J 
due  course  of  law  be  brought,  prosecuted,  obtained  and  a 
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ded  against  Payson  for  and  by  reason  of  said  instrumenta  of  ^fT"^^"- 

guaranty,  and  against  all   payments,  loss,  damages,  costs,  ■^. 

charges  and  expenses;  or  in  case  of  the  default  of  Murray  to  ^^^^ 
indemnify,  save  and  keep  harmless  Payson  in  manner  and  harmah'» 
form  aforesaid  upon  due  and  sufScient  notice  by  Payson  to 
Harman  of  the  default  of  Murray,  if  Murray  or  Harman  or 
either  of  them,  shall  and  do  well  and  truly  indemnify  save 
and  keep  harmless  Payson  of  and  from  the  liability,  sums  of 
money,  actions,  suits,  judgments,  decrees,  payments,  loss,  costs, 
damages,  charges,  &c.,  then  the  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

In'  May  1828,  Francis  H.  Nicoll  &  Co.  brought  suit,  in 
the  Circuit  Court  of  the  United  States  for  the  southern  dis- 
trict of  New- York,  against  Payson,  and  judgment  was  ren- 
dered on  the  20th  November  1829  for  thirteen  thousand 
three  hundred  and  ninety-nine  dollars  and  fifty-eight  cents, 
damages  and  costs  on  the  mortgage  guaranty. 

In  December  1829,  F.  H.  Nicoll  and  E.  H.  Nicoll,  survi- 
vors,  &c.,  brought  suit  against  Payson  in  the  Superior  Court 
of  New- York,  and  in  January  1830,  judgment  was  rendered 
against  Payson  for  one  thousand  four  hundred  and  forty-one 
dollars  and  seventy  cents  damages  and  costs  on  the  lead  guar- 
anty. We  learn  from  this  suit  that  F.  H.  Nicoll  &  Co.  had 
been  prosecuted  by  Tyler  on  their  guaranty  to  him  and 
judgment  obtained  against  them.  By  the  laws  of  New-York, 
which  are  in  evidence,  these  judgments  bear  interest  at  the 
rate  of  seven  per  cent  per  annum  after  rendition  till  paid. 

On  the  26th  July  1831,  Payson  by  an  act,  reciting  the 
judgments  obtained  against  him  by  the  Nicolls  and  that  he 
was  unable  to  satisfy  the  judgments  otherwise  tlian  by  assign- 
ing for  the  benefit  of  said  E.  H.  Nicoll  and  F.  H.  Nicoll,  or 
one  of  them, the  counter  bond  from  Harman:  and  also  reciting 
that,  by  virtue  of  a  bill  in  chancery  filed  by  Elisha  Tibbits, 
the  said  Tibbits  might  be  deemed  the  representative  of  the 
creditors  of  E.  H.  Nicoll  who  had  become  insolvent,  and  as- 
signed bis  property  for  the  benefit  of  his  creditors,  assigns  to 
Tibbits  the  said  counter  bond  executed  to  him  by  Murray  and 
Harman,  that  the  same  may  be  prosecuted  and  the  proceeds 

77 


HEIBS. 
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Eastkrh  Dis.  applied  to  extinguish  the  jadgments  ohtained  against  him. 

'  On  the  27th  July  1831,  Tibbits  makes  an  assignment  to 

''"^        James  G.  King,  the  receiyer  appointed  by  the  court  of  chan- 

vARMAs's     eery  in  the  chancery  suit  referred  to,  in  trust  to  prosecute 

the  bond  and  apply  the  proceeds  as  the  court  shall  direct*    To 

a  petition  alledging  these  matters  and  claiming  the  penalty 

of  the  bond  from  the  heirs  of  Harman,  there  is  an  ansvrer  of 

general  denial.    Besides  the  documentary  evidence  above 

referred  to,  there  is  proof  of  notice  from  Payson  to  Taj^lor 

at  that  time,  viz.:  the  Ist  May  1826,  the  tutor  of  the  minor 

children  of  Harman  of  the  suits  brought  against  Payson  and 

the  refusal  of  Taylor  to  interfere.     The  evidence  of  G.  W- 

Murray  proves  that  when  Harman  became  counter  security 

to  Payson,  Murray  made  to  him  a  conveyance  of  the  white 

lead  works  in  order  to  secure  him. 

Murray  also  proves  notice  to  Taylor,  that  Harman's  estate 
wold  be  called  upon  for  the  indemnity,  and  that  suits  had  been 
brought  against  Payson.  Murray  stopped  paying  interest 
on  the  debt  in  1824.  Payson  testifies  that,  to  procure  a 
counter  indemnity  against  his  own  suretyship  to  the  Nicolk, 
he  released  a  claim  of  thirty-seven  thousand  dollars,  which 
he  had  against  Murray.  That  he  had  never  called  on  Mur- 
ray to  comply  with  the  requisitions  of  the  indemnity  bond  of 
30th  July  1821,  not  supposing  that  he  was  authorised  or  re- 
quired so  to  do.  That  Murray  was  a  bankrupt  in  18^,  has 
been  so  ever  since,  and  is  so  at  this  time.  Payson  never  paid 
any  thing  to  the  Nicolls. 

There  is  the  further  testimony  of  John  Rathbone  who  was 
well  acquainted  with  the  parties  and  these  transactions;  that 
Harman  in  the  spring  or  summer  of  1821  transmitted  to  him 
from  London  a  power  of  attorney  to  execute  such  a  bond  as 
is  above  described  in  favor  of  Payson,  but  that  he  refused  to 
do  it:  that  afterwards  when  Harman  came  to  New- York  from 
London  he  found  fault  with  him  for  not  executing  the  bond, 
and  told  him  that  he,  Harman,  had  executed  it.  That  in  the 
winter  preceding  the  July  when  said  bond  was  executed,  be, 
Rathbone  saw  Harman  in  Paris,  who  told  him  that  Murray 
had  applied  to  him,  Harman,  to  assume  upon  himself  the  re«- 
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ponsibilitj  of  Payson  for  Murray.     That  Rathbone  cautioned  ^'^jj^fgjj'*' 

and  remonstrated  with  Harman  against  doing  so,  but  Harman  = 

stated  he  was  under  obligations  to  Murray  and  wished  to  as-  v8. 

fiist  him,  and  mentioned  the  amount  to  which  he  was  willing      "hieirs!  ' 

to  go  in  his  responsibility:  he  does  not  recollect  the  amount, 

but  when  he  received  the  power  of  attorney  to  execute  a  bond 

to  the  extent  of  thirty  thousand  dollars,  he  concluded  it  was 

beyond  the  limits  which  Harman  had  mentioned  to  him  in 

Paris,  and,  on  that  account  declined  executing  the  bond.     In 

Paris,  Harman  stated  to  Rathbone,  that  he  was  willing  to 

lose  a  certain  sum  which  he  named  for  the  said  Murray; 

that  Harman  knew  the  risk  he  ran  in  executing  the  bond. 

This  witness  also  states  that  Murray  and  Payson  are  inaot 

vent.     Harman  left  Louisiana  in  the  spring  of  1830  and  has 

not  been  here  since* 

The  following  passage  in  the  will  of  Harman  is  also  in 
evidence. 

^After  my  decease  to  prevent  litigation  or  disputes,  I  think 
it  necessary  to  state,  that  having  become  the  purchaser  of  the 
white  lead  manufactory  in  Broadway  in  this  city,  with  the 
sole  motive  of  serving  my  friend  Mr.  George  W.  Murray,  I 
hereby  will  and  bequeath  to  my  said  friend  the  whole  free 
and  undisputed  possession  of  the  said  white  lead  manufactory 
and  all  its  appurtenances  to  his  sole  use  and  benefit  during 
bis  life,  and  at  his  death  the  same  to  revert  to  my  children,  or 
such  of  them  as  may  be  then  living  in  equal  proportions,  pro- 
vided however,  nevertheless,  that  he  the  said  George  W. 
Murray  shall  continue  to  carry  on  the  said  manufactory  of 
white  lead  without  calling  on  my  executors  or  administrators 
for  any  further  advances  than  those  already  made  by  me, 
and  that  he  shall  also  arrange  and  provide  for  the  payment 
of  a  bond  for  the  sum  of  ten  thousand  dollars  due  to  Messrs. 
Nicolls  in  the  year  1827  or  '28  as  the  case  may  be,  as  also  for 
one  other  claim  for  the  sum  of  about  five  thousand  dollars 
due  for  lead  borrowed  from  the  United  States  for  which  a 
suit  is  now  pending.'' 

It  is  admitted  that  the  common  law  goyems  at  the  place 
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======  executed;  and  that  the  books  of  it  are  evidence  of  such  law. 

The  defendants  pleaded  the  general  issue. 

The  plaintiff  claimed  the  right  to  recover  on  two  grounds: 
Jirstj  that  where  collateral  security  is  given  to  a  surciy  it 
results  in  favor  of  the  person  intended  to  be  secured:  that  in 
this  case  the  Nicolls'  were  the  creditors  intended  to  be 
secured  and  under  the  circumstances  they  have  a  right  to 
pursue  Harman:  secandj  that  Payson  is  entitled  to  ao  in* 
demnity  from  Harman  against  the  judgments  rendered 
against  him,  and  having  assigned  the  bond  with  the  right  to 
prosecute  for  the  benefit  of  the  NicoUs^  they  are  entitled  to 
prosecute  it  for  their  own  benefit. 

The  defendants  insist  that  Payson  could  not  prosecute 
this  bond  till  he  shows  he  has  paid  the  debt;  and  if  he  be 
insolvent  and  unable  and  never  does  pay  he  cannot  recover, 
nor  the  plaintiff  as  his  assignee. 

On  the  question  of  the  right  of  the  plaintiff  to  recover, 
the  district  judge  observes  that  on  examining  the  authorities 
cited,  the  court  finds  they  are  all  cases  where  a  fund  or  pro- 
perty was  furnished  by  the  original  debtor  to  the  surety,  and 
the  original  creditor  is  in  pursuit  of  this  land  or  property  tm 
which  he  claims  to  have  a  lien.  None  of  these  cases  go  so 
far  as  to  say,  that,  where  there  is  a  mere  counter  bond  or 
personal  obligation  to  the  surety,  the  original  creditor  could 
bring  suit  against  such  counter  obligor  on  his  mere  personal 
contract  or  covenant.  To  recognize  such  a  rule  in  exienso 
would  seem  in  contravention  of  the  general  principles  that 
there  is  no  equity  against  a  surety  and  can  be  no  action  where 
there  is  no  privity  of  -contract.  If  this  suit  were  brought  to 
obtain  the  benefit  of  any  fund  or  property  given  by  Murray 
to  Payson,  or  even  to  Harman,  to  secure  them  against  the 
payment  of  the  debt  to  NicoUs,  it  would  come  precisely 
within  the  authorities  cited;  and  perhaps  this  case  may  fairly 
be  brought  within  the  reason  of  them  by  the  evidence  in  the 
case.  Murray  proves  that  he  made  a  conveyance  of  the 
white  lead  works  to  Harman  as  a  counter  security.  Haraian 
in  his  will  states,  that  he  bought  those  works  to  serve  his 
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friend  Murray;  if  he  bought  them  he  surely  reserved  a  suffi-  ^^JwfJ^reM"* 
ciency  of  the  price  to  pay  a  debt  due  on  them,  which  he  had  = 
himself  guarantied.  Murray  was  insolvent  in  1820,  and 
continued  so  ever  since:  the  debt  due  the  NicolFs  was  se- 
cured by  a  mortgage  on  these  works,  and  if  he  purchased 
them  to  secure  himself  against  his  indemnify^  he  will  be  con- 
sidered as  having  received  property  from  the  principal  debtor 
Murray  as  security,  and  his  heirs  are  therefore  bound  to  the 
NicoUs  for  the  payment  of  that  debt.  This  view  of  the  mat- 
ter would  apply  to  both  the  debts  due  the  Nicolls. 

On  the  second  point,  viz:  the  right  to  recover  as  assignee 
of  the  indemnity  bond  of  Harman,  it  is  to  be  observed  that 
the  casus  contractus  has  arrived.  ** Where  the  counter  bond 
or  covenant  is  given  to  save  harmless  from  a  penal  bond,  be- 
f  >re  the  condition  is  broken,  then  if  the  penal  sum  be  not  paid 
at  the  day,  and  so  the  condition  not  preserved,  the  party  to 
be  saved  harmless  does  by  this  become  liable  to  the  penalty 
and  so  is  damnified,  and  the  counter  bond  forfeited."  Salk. 
197,  p.  3.  In  the  present  case  there  is  a  special  damnifica- 
tion to  Payson,  viz:  the  judgments  obtained  against  him. 
There  can  be  no  complete  indemnity  to  Payson  but  in  the 
payment  of  those  judgments.  It  was  an  idle  thing  for  Pay- 
son  to  give  notice  to  Murray  an  insolvent;  but  Murray  had 
full  notice  as  his  correspondence  with  Taylor  proves.  It  is 
certain  that  Payson  could  recover  on  this  bond,  but  if  Payson 
was  plaintiff  and  did  recover,  the  court  would  not  allow  the 
money  to  go  into  his  hands;  it  would  see  that  money  paid  to 
the  NicoUs  the  original  creditors.  Surely  then  there  can 
be  no  reasonable  objection  why  the  Nicolls  or  Iheir  repre- 
sentatWe  may  not  with  the  assent  of  Payson  bring  this  suit 
for  their  own  benefit  and  his  protection.  Payson  obtained 
this  indemnity  at  the  sacrifice  of  a  large  debt  due  him  by 
Murray.  A  decree  in  this  case  will  be  a  complete  indemnity 
to  him;  and  he  is  entitled  to  it  as  against  Harman  and  his 
heirs.  There  might  seem  a  technical  objection  in  this,  that 
the  assignment  of  Harman's  bond  appears  to  be  received  as 
a  sort  of  satisfaction  of  the  judgments  against  Payson;  but 
the  bond  was  forfeited  when  it  was  assigned,  and  defendants 
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the  whole  circumstances  of  this  case,  it  is  believed  that  a 
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BARMAN*!  court  of  cquilj  in  a  common  law  state,  would  und^-r  either 
and  certainly  under  both  heads  of  recovery  put  forward  by 
plaintiflr,  decree  to  him  against  the  defendants  under  the  in- 
demnity bond  of  their  ancestor,  the  amount  of  the  judgments 
rendered  against  Payson. 

Judgment  was  rendered  against  the  tutor  for  fourteen 
thousand  eight  hundred  and  forty  one  dollars  and  twenty 
eight  cents,  with  interest  at  the  rate  of  seven  per  cent*  per 
ftDnum,  &c«    The  tutor  appealed. 

SHdell  and  Conrad  for  the  plaintiff. 

1.  Payson  could  himself  maintain  an  action  on  the  bond 
against  the  estate  of  Harman  without  payment  of  the  debt. 
By  the  express  terms  of  the  agreement  Harman  undertook 
to  indemnify^  save  and  keep  harmless  from  all  actions j  judge- 
menis,  suits  and  decrees^  that  might  at  any  time  thereafter 
be  in  due  course  of  law,  brought  against  Payson,  and  from 
all  loss  which  he  might  sustain  by  means  of  any  judgement 
or  decree,  that  might  thereafter  be  awarded  against  Payson 
for  or  on  account  of  his  guarantee  for  Murray's  debt. 
Judgements  have  been  obtained  against  Payson  on  his 
guarantee  for  Murray's  debt,  and  the  condition  of  the  bond 
can  only  be  complied  with  and  Payson  kept  harmless  by  the 
satisfaction  of  those  judgments.  La.  Code  3026,  Pot/nerj 
Traits  des  obligations  JVb.  442.  Griffith  vs.  Harrison,  Salkeld 
196,  7,  Reps,  of  Dickey  vs.  Rogers  7  JV.  S.  588.  FIcwer 
vs.   Jones  7  Jf.  S.  147. 

2.  The  assignment  of  Payson  vested  all  his  right  in  the 
Nicolls  and  their  representatives:  but  without  it  they  could 
have  availed  themselves  of  Harman's  guarantee.  Under 
the  common  law,  when  collateral  security  is  given  for  the 
better  protection  or  payment  of  a  debt,  it  will  be  made 
effectual  for  that  purpose  and  that  not  only  to  the  im- 
mediate party  to  the  security,  but  to  others  who  are  entitled 


OF-  THE  State  of  Louisiana.  eis 

to  the  debt     Rusael  vs.  Clarke's  executors,  7   Cranck  09.  £*"««"»"• 

'  i/«iB«,  1834. 


XINO 
HARM  AH 'f 


Moses  ys«  MurgtUroyd  1  Johnson* s  Chancery  Rep*  129. 
Phelps  vs.  Thompson  1  Johnson^s  Chancery  Reps*  41 8.  JJfaner  ''^, 
vs.  Harrison  1  Equity  cases  Ahridgd.  93.  Exparte  Rushwortk 
10  Fcjfy  Chancery  Reps*  41L  Wright  vs.  Jlfo^fry  11  Fejcy 
Chancery  Reps*  13.  i7ume  vs.  Savings  Bank  7  Gmnedzcti^ 
iJqt?.  478. 

3.  The  Nicolls'  or  their  representatives  under  our  law 
could  avail  themselves  of  Harman's  promise  to  indemnify 
Pajson  unless  the  contract  was  revoked  with  the  consent  of 
Payson  before  they  declared  their  intention  to  profit  by  it. 
La*  Code  art.  1884.  Marigny  vs.  Remy  3  JV.  S*  609  and 
the  authorities  there  quoted*  Flower  vs.  Lane  6  JV.  5.  151. 
Andrus  vs*  Walker  4  La*  Rep*  238. 

4*  If  Payson  had  instituted  a  suit,  the  judgment  creditors 
could  have  intervened  and  claimed  the  advantage  of  it. 
They  would  have  had  a  lien  or  privilege  on  any  amount 
recovered,  or  if  the  money  were  received  by  Payson  he 
would  be  compelled  forthwith  to  pay  it  over  to  the  judg 
ment  creditors.  The  law  abhors  circuity  of  action  and  if 
proper  parties  are  before  the  court  will  cause  that  to  be 
done  directly,  which  must   otherwise  be  done  indirectly. 

The  right  to  have  this  action  is  given  by  the  Code  of  Prac- 
tice^ art*  35.  If  Payson  had  been  sued  he  could  l)ave  called 
Harman's  heirs  in  warranty  and  required  them  to  pay 
the  debt.  Lafonta  vs.  Poullz  6.  JV.  S*  393.  Thompson  vs. 
Chaveau  et  al*  6  JV.  S*  458. 

Strazobridge  for  the  defendant  and  appellant. 

1.  The  assignees  of  Payson  cannot  prosecute  this  suit 
because  it  is  for  the  recovery  of  a  security  debt  of  his  which 

he  has  never  paid. 

3.  The  evidence  shows  that  Payson  is  insolvent,  is  unable 
and  never  can  pay  the  debt  he  guarantied;  consequently 
Harman^s  heirs  are  not  responsible,  and  cannot  be  until 
Payson  pays. 

3.  That  the  Indemnity  of  Harman  is  only  given  and  to 
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=  actuailj  does  paj  the  debt  of  Murray  to  the  Nicolls. 

4.  The  question  whether  a  suretj  can  be  sued  before  be 
harman's  jias  paid  is  a  matter  of  remedy  or  contract:  if  the  former, 
it  falls  within  the  lex  fori,  and  must  be  decided  bj  the  law 
of  Louisiana,  and  suit  can  only  be  instituted  after  pay- 
ment. La.  Code  302L  8  Johnson  Rep.  249.  10  do.  534. 
1  Washington,  Pegon  vs.  French. 

m 

BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  to  recover  of  the  heirs  of  the  late  T.L 
Harman,  the  amount  of  the  penalty  of  a  bond  of  indemnitj 
executed  by  their  ancestor  jointly  and  severally  with  G.  W. 
Murray  of  New  York,  in  favor  of  Henry  Payson.  Pajson 
had  been  the  surety  of  Murray  on  two  bonds  conditioDed 
for  the  payment  of  certain  sums  of  money  to  F.  H.  Nicollf 
E.  H.  Nicoll,  and  H.  W.  NicoU  of  New  York,  and  the 
bond  now  in  question  was  given  to  indemnify  and  sare 
harmless  the  saiJ  Payson,  against  his  responsibility  on  those 
bonds.  The  Nicolls  having  recovered  judgment  against 
Payson  for  the  amount  of  the  original  debt,  the  latter  became 
insolvent,  and  in  pursuance  of  certain  chancery  proceedings 
assigned  the  bond  of  indemnity  to  the  present  plaintiff  for 
the  use  of  the  Nicolls,  as  a  fund  out  of  which  the  debt  should 
be  paid. 

The  answer  of  the  defendants,  which  is  in  the  nature  of 
the  general  issue,  brings  the  whole  merits  before  the  court 
on  the  evidence  in  the  record.  Substantially  thefore  the 
case  stands  as  if  the  Nicolls,  the  original  creditors  of  Mur- 
ray were  seeking,  under  an  assignment  from  Payson,  after 
judgment  recovered  against  him  but  unpaid,  to  recover  the 
amount  of  their  judgment  in  pursuance  of  the  covenants  lo 

Boodsorobiiira-  thc  boud  of  indemnity. 
■tatM  where  iho/J  Thcse  different  bonds  were  entered  into  in  States  of  tw 

eoDimon  law  pro-/ i  .|         i 

▼ails  the  rights  on  Union,  where  it  is  admitted  the  common  law  prevails,  an** 

the  parties  thcre<j^  '  *  . 

SiSSd*  *h/'Zi  consequently  the  rights  and  liabilities  of  the  parties  are  to 
5KJSL/^"Hbe  measured  by  that  system  of  jurisprudence,  and  whatewr 
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the  plaintiff  would  be  entitled  to  recover  in  a  court  of  law  f^'^'^VLf  **• 
or  equity  in  the  state  where  the  transaction  originated,  he  (  — 

is     entitled    to    in  this    court    in    the    present    form    of  j     ^® 
action.  '  harmas's 

HXIR8. 

Our  first  inquiry  is,  what  was  the  intention  of  the  parties 
in  giving  and  accepting  this  bond.     Was  it  intended  ulti- 
mately to  operate  in  favor  of  the  Nicolls  for  the  better 
security  of  the  debt  due  to  them  by  Murray,  or  was  it  simply 
an  obligation  to  refund  to  Payson  whatever  he  should  pay 
in  consequence  of  his  previous  liability  as  Murraj's  surety? 
The  whole  instrument  and  all  the  concomitant  circumstances 
must  be  looked  at  for  this  purpose.     The  bond  recites  that 
it   had  been  previously   covenanted  and    agreed   between 
Murray  and  Payson,  that  if  Murray  would  within  six  months 
from  a  certain  day  mentioned,  hy  good  and  suflScient  secu- 
rity, indemnify  or  release   and  discharge  Payson  from  and 
against  all  liability,  damage,  costs,  and  charges,  for  or  by 
means  of  certain  instruments  of  guaranty,  given  to  Nicolls 
and  others,  Payson  would  on  his  part  release  Murray  from 
certain   liabilities  to  him,  Payson,    the   parties  there  say, 
**  and  whereas  these  presents  are  intended  by  the  parties  to 
said  agreement,  be  as  a  compliance  on  the  part  of  the  said 
G.  W-  Murray,  with  so  much  of  the  said  agreement  as  is 
above  in  substance  and  effect  recited,  now  therefore,  the 
condition  of  this  obligation  is  such,  that  if  the  said  6.  W. 
Murray,  &cc,  shall  and  do  well  and  truly,  Indemnify  and 
save  and  keep  harmless,  the  said  Henry  Payson,  &c.  of  from 
and  against  all  his  and  their  liability  under  and  by  virtue  of 
the  said  two  instruments  of  guaranty,  and  of  and  from  and 
against  all  sum  or  sums  of  money  that  may  at  any  time 
hereafter  in  due  course  of  law  be  recovered,  awarded,  adjudged, 
decreed,  and  paid,  &c.     And  of  and  from  all  actions,  suits^ 
judgments,  and  decrees  that  may  at  any  time  hereafter  be 
in   due   course  of  law  brought,  prosecuted,   obtained,  and 
awarded  against  the  said  Henry  Payson,  &c. 

It  is  in  proof,  that  in  order  to  procure  this  indemnity^ 
Payson  did  release  a  debt  due  to  him  by  Murray,  amounting 
to  upwards  of  thirty  thousand  dollars.     And  Murray  who 

78 
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-  Harman  for  the  liability  incarred  bj  him  in  this  bond  to 

"iJ*  Payson,  he  conveyed  to  Harman  certain  property  in  New 
■^iiMAH'i  York,  which  had  been  mortgaged  to  Nicolls,  to  secure  the 
original  debt. 

If  we  give  effect  and  meaning  to  every  clause  and  word 
in  this  bond;  if  we  are  to  consider  the  varied  form  of  expres. 
sion  and  terms  in  which  the  parties  express  themselves  as 
any  thing  but  idle  verbiage,  we  cannot  but  be  convinced, 
that  the  parties  meant  something  more  than  merely  that 
Payson  should  be  refunded  what  he  might  be  compelled  to 
pay  to  NicoUs  on  his  guaranty.  The  parties  say  that  Pay- 
son  was  to  be  released  from  his  liability,  and  this  bond  was 
intended  as  a  compliance  with  Murray's  engagement  to 
release  and  discharge  him,  and  to  save  and  keep  him  harm- 
less. This  intention  could  not  be  folly  effectuated  without 
the  consent  of  the  Nicolls,  the  original  creditors,  who  do  not 
appear  to  have  been  privy  to  this  bond  of  indemnity.  Is  it 
a  sufficient  breach  of  any  of  the  covenants  of  this  bond  tiiat 
Murray  and  Harman  suffered  judgment  to  be  recovered 
against  Payson  on  the  original  debt  against  which  they 
engaged  to  save  and  keep  him  harmless? 

Perhaps  according  to  our  own  law,  this  agreement  fairly 
construed,  might  be  regarded  as  in  the  nature  of  a 
stipulation  pour  autruij  which  would  authorise  the  original 
creditors,  the  Nicolls,  to  pass  over  Payson  and  by  the  actio 
tUilis  come  directly  on  Harman  for  the  amount  of  ihe  debt 
when  it  fell  due.  Our  inquiry  is  however  confined  to  the 
question,  whether  a  court  of  equity  in  the  common  law 
States,  according  to  the  principles  laid  down  in  works  of 
acknowledged  authority,  would  authorise  them  or  those  who 
represented  them,  to  proceed  on  an  assignment  of  the  bond 
to  recover  the  amount  of  their  debt  against  the  surety  on 
the  bond  of  indemnity? 

The  principle  contended  for  and  to  a  certain  extent  sanc- 
tioned by  a  train  of  decisions  in  courts  of  chancery  is,  tiiat 
all  securities  given  to  the  surety  for  his  protection  and  indem- 
nity against  die  debt  inure  to  the  benefit  of  the  original 
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creditor,  and  that  courts  of  equity  will  give  them  effect  in  Eastern  Dis. 
his  favor,  that  counter  securitied  follow  the  original  debt,  '— 

and  are  considered  as  substantially  for  the  better  protection  ""® 
of  the  original  debt;  the  creditor  being  beneficially  inter-  harmah's 
ested.  In  cases  where  a  fund  has  been  created  or  assigned  i„  ^.^^  ^^^^^ 
to  indemnity,  the  surety  it  seems  will  settle  that  the  original  Jjatel  or"Ldgn- 
credstor  may  in  equity  cause  himself  to  be  paid  out  of  the  theraretyul^oi?^ 
fund,  because  it  is  in  the  natyre  of  a  trust  for  his  benefit,  may  in  'equuy 
1  o  this  extent  there  seems  to  he  no  dimculty.     Equity  would  ^  paid  out  of  the 

•^  ^       ^  fun(iM  which  is  in 

not  permit  the  fund  thus  created,  to  be  diverted  to  any  other  *'••  "«'";?  »f  » 

*  f  J  xrvM.  for  hii  bene- 

purpose;  that  is  the  payment  of  the  original  debt.  But  to  ^'* 
what  extent  and  in  what  case  a  bond  of  indemnity  on  colhi- 
teral  security  given  to  the  surety,  would  be  regarded  in 
equity  as  a  fund  created  for  the  benefit  of  the  creditor, 
between  whom  and  the  counter  surety  there  existed  no 
privity,  is  a  question  by  no  means  free  from  difficulty*  It 
would  seem  to  us  to  depend  on  the  condition  of  the  bond  of 
indemnity,  and  whether  it  had  been  forfited  before  the  relief 
sought  in  equity.  It  then  becomes  a  chose  in  action  which 
perhaps  may  be  reduced  to  possession  for  the  benefit  of  the 
original  creditor,  according  to  the  supposed  intent  of  the 
parties.  But  this  would  depend  on  the  question,  whether  as 
between  the  surety  and  the  counter  surety,  the  bond  had 
been  forfeited  for  a  breach  of  the  covenants;  for  it  would 
seem  to  us  against  all  equity,  that  the  original  creditors 
should  interfere  and  make  the  condition  of  the  counter  surety 
more  onerous,  and  render  that  engagement  absolute  in  his 
favor  which  was  only  conditional  as  to  the  surety. 

A  cursory  view  of  the  adjudged  cases  within  our  reach 
may  show  us  to  what  extent  and  under  what  limitations  this 
doctrine  has  been  carried  by  courts  of  equity. 

In  the  case  of  Manna  vs.  Harrison^  it  was  said  that  a  bond    AbondcrodUor 
creditor  shall  in  chancery  have  the  benefit  of  all  the  counter  the  benefit  of  au 

counter  bonds  or 

bonds  or  collateral  secofities  given  by  the  principal  to  the  coUaterai  Mcnn- 

°  ./  r  r  t,gg  given  by  the 

surety  as  if  A  owes  B  money,  and  C  are  bound  for  it,  and  pjJJJ'p**  '•  ***• 
A  gives  C  a  mortgage  or  bond  to  indemnify  him,  B  shall 
have  the  benefit  of  it  to  recover  his  debt.     1  Equity  Cez.  a6r. 
33*     In  this  case  the  nature  or  conditions  of  the  bond  are  not 
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=  in  this  case,  and  in  terms  suflSciently  hroad  to  cover  almost 


KIltG 

Vt. 
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any  case.     But  it  docs  not  appear  to  have  heen  a  case 
BARMAir's     against  a  surety  on  a  bond  of  indemnity.     If  it  was  a  mort- 
gage, then  it  would  amount  to  a  trust  fund. 

In  the  case  of  Russell  vs.  Clark^s  executors,  decided  by  the 
Supreme  Court  of  the  United  States,  the  principal  question 
was  whether  a  certain  letter  of  recommendation  from  one 
merchant  to  another  in  favor  of  the  bearer,  amounted  to  a 
guaranty  against  certain  endorsements  and  other  engage- 
ments undertaken  in  favor  of  the  person  who  was  recom- 
mended. Murray  &  Co.,  the  bearers  of  the  letter,  became 
insolvent  and  made  assignments  of  their  property.  Russell 
to  whom  the  letter  was  addressed,  endorsed  their  bills  to  a 
large  amount,  the  proceeds  of  which  were  employed  in  the 
purchase  of  rice,  which  among  other  things  was  assigned, 
and  Russell  sued  the  trustee  to  discover  funds  of  Murray  & 
Co.,  and  prays  that  the  intention  of  the  parties  as  to  the 
guaranty,  may  be  enforced  and  payment  made  on  account 
of  the  endorsements  out  of  the  fund  arising  from  the  sales  of 
the  rice. 

The  facts  of  the  case  are  complicated;  and  it  is  not  neces- 
sary to  mention  them  all.  But  there  was  a  fund  in  the 
hands  of  the  trustees,  and  the  question  was,  whether  Russell 
who  had  endorsed  the  bills  of  the  insolvent  on  the  strength 
of  the  letter  of  recommendation,  should  be  paid  out  of  a  par- 
ticular fund.  Chief  Ju^ce  Marshall  in  delivering  the  opin- 
ion of  the  court  says,  "  it  is  settled  in  this  court  that  the  per- 
son for  whose  benefit  a  trust  is  created,  who  is  to  be  the 
ultimate  receiver  of  the  money,  may  sustain  a  suit  in  equity 
to  have  it  paid  directly  to  himself.  This  trust  being  to  pay 
J.  and  W.  Russell  a  sum  they  are  liable  to  pay  to  N.  Russell* 
and  being  created  in  such  terms  that  the  money  is  certainly 
payable  to  them,  the  purposes  of  equity  will  be  best  eflected 
by  decreeing  it  in  a  case  like  the  present,  to  be  paid  directly 
to  N.  Russell.  Indeed  a  court  ought  not  to  decree  a  pay- 
ment to  J.  and  W.  Russell,  without  security  that  the  debt  to 
N.  Russell  should  be  satisfied.''     But  nothing  was  finally 
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decided:  the  cause  was  remanded  with  leave  to  make  new  Eastern  Dm. 

'  June,  1834. 

parties.     Here  was  a  fund  in  money  to  be  distributed  by  — 

trustees,  and  the  question  was  how  it  should  be  distributed. 
In  the  case  now  before  the  court,  the  diflficulty  lies  deeper; 
the  very  existence  of  the  trust  is  denied  by  the  defendants. 
7  CranMs  Rep.  69,  97. 

In  the  next  case  cited,  that  of  Moses  vs.  Murgatroyd.  1  ■ 
Johnson*8  Ch.  Rep.  119.  Chancellor  Kent  said,  after  quoting 
the  case  of  Maure  vs.  Harrison  above  referred  to, "  These 
collateral  securities  are  in  fact  trusts  created  for  the  better 
protection  of  the  debt,  and  it  is  the  duty  of  this  court  to  see 
that  they  fulfil  the  design."  The  securities  here  spoken  of 
consisted  in  fact  of  a  quantity  of  coffee  assigned  by  the  deb- 
tor to  his  endorser  by  way  of  indemnity  against  his  liability, 
and  the  question  was  how  much  of  the  proceeds  should  be 
appropriated  to  pay  the  original  creditor  who  was  the  plain- 
tiff. In  this  case  it  further  appears  that  the  assignment  of 
the  coffee  was  absolute,  and  parole  evidence  was  admitted 
to  show  the  real  intention  of  the  parties,  and  the  chancellor 
remarked  that  it  was  not  material  whether  the  plaintiffs 
were  apprised  at  the  time  of  the  creation  of  this  security. 

Phillips  vs.  Thompson.  2  Johnson^ s  Ch.  Rep.  417,  was 
precisely  this:  a  judgment  bond  was  assigned  to  indemnify 
certain  endorsers.  The  same  principle  was  applied  to  the 
disposition  of  the  funds  paid  under  the  judgment.  The 
holder  of  the  note  was  considered  entitled  to  the  benefit  of 
the  collateral  security. 

The  Supreme  Court  of  Errors  of  Connecticut  recognised 
the  same  doctrine  in  the  case  of  Homer  vs.  the  Savings  Bank^ 
and  stated  the  principle  as  extracted  from  the  different 
cases  to  be ;  that  when  the  collateral  security  is  given  on 
property  assigned  for  the  better  protection  of  the  debt,  it 
shall  be  made  effectual  for  that  purpose.     7  Connecticut  Rep. 

478. 

The  question  in  the  case  of  ex  parte  Rushworth^  10  Vesey^ 
420,  related  to  the  right  of  the  surety  in  a  bond  of  indem- 
nity, to  avail  himself  of  the  proof  made  by  the  creditors 
under  a  commission  of  bankruptcy  for  his  own  reimburse- 
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Eastkrit  Dis.  ment.     It  was  Id  fact  a  question  of  subrogation,  and  Lord 

J«JM,  1834.  o  ' 

=  Eldou  said  that  a  surety  is  entitled  to  all  the  securitiea  the 
^^  principal  has;  the  very  converse  of  the  proposition  advanced 
harmar's  in  the  other  cases.  In  Wirighl  vs.  Mosley^  H  J^csey,  13,  the 
master  of  the  rolls  stated  the  question  to  be  whether  die 
court  would  act  upon  the  assignment  at  the  instance  of  the 
surety  in  whose  favor  it  was  made.  His  argument  rests 
upon  what  he  considers  a  settled  principle,  that  as  the  credi- 
tor is  entitled  to  the  benefit  of  all  the  securities,  the  princi- 
pal debtor  has  given  to  his  surety,  so  the  surety  has  full  as 
good  an  equity  to  the  benefit  of  all  the  securities  the  princi- 
pal gives  to  the  creditor. 

It  will  have  been  perceived  that  in  all  the  cases,  which 
have  thus  come  under  review  the  creditors  who  sought  relief 
in  equity  proceeded  upon  a  tangible  fund  created  originally 
for  the  indemnity  of  the  surety  but  which  by  a  kind  of 
equitable  fiction  was  regarded  as  the  real  pledge  of  the 
creditor.  In  the  present  case  that  fimd  consists  not  in 
money,  but  in  the  liability  of  Harman  under  bis  bond. 
According  to  the  principle  stated  by  Chief  Justice  Marshall, 
if  Payson  were  now  demanding  the  money  from  the  de/eo- 
dants,  if  it  be  really  due,  the  Court  of  Equity  would  not 
decree  it  to  him  without  requiring  security  that  it  should  be 
paid  over  to  the  original  creditors.  This  case  differs  from 
all  the  others  and  we  are  driven  back  at  last  to  the  question, 
has  this  bond  been  forfeited  and  had  a  right  of  action 
accrued  to   Payson  before  he    assigned  the  bond   to   the 

Bo    wkera    A  plaintiff  ? 
ffftvo  iiy.  bood  of 

indemnitjtoBto      We  have  already  Said  that  the  intention  of  the  parties 

aecure  him  agintt  * 

c'toT *ra^ £^  appears  to  have  been,  that  Murray  should  release  and  dis- 
B^uTiw^*  "^  <^^*rge  Payson  from  all  liability  on  account  of  his  guaranty. 
hto^mtth  to  Harman  acceeded  to  this  obligation  as  surety  and  stipulated 
^^^  i^JSdtf  that  on  notice  of  the  default  of  Murray  being  given,  be 
the  errors'  %  would  stop  iu  and  save  Payson  from  loss.  Notice  is  proved 
latter  ct^rSari  to  havo  becu  givcu  and  we  are  of  opinion  that  tiiey  did 

on  it  even  before  i«tt  itii  t* 

actmi   payment  not  comply  With  the  coveuauts  and  the  bond  was  forfeited. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


OF  THE  STATE  OF  LOUISIANA. 

GRANT  AND  OLDEN  w.  WALDEN. 

APPKAL  FROM   THE  COURT  OF  THB   FIRST  JUDICIAL  DISTRICT. 

The  sheriff's  deed  and  retarn  upon  the  execation  are  prima  fada  evidence 
of  title  in  the  purchaser  at  sheriff's  sale ;  and  he  who  seeks  to  annul  such 
an  alienation  must  show  that  the  formalities  required  by  law  were  not 
complied  with. 

The  same  ddays  and  fofmdUties  must  be  observed  in  executing  writs  of 
aeizure  and  sale  a^aint  mortgaged  property,  as  are  required  when  property 
ia  seised  under  a  writ  oi fieri  faaas. 

So  in  a  sale  of  immovable  property  under  a  writ  of  uizwre  and  sale,  issuing 
on  ^  judgment  against  third  possessors  of  mortgaged  properly,  ^me  daifs 
notice  is  required  to  be  given,  after  seizure,  and  before  advertising;  othel^ 
wise  the  sale  is  void  and  transfers  no  right  in  the  property  to  the  purchaser. 

This  is  a  petitory  action  instituted  by  the  plaintifis  to 
recover  three  lots  of  ground  in  the  city  of  New-Orleans,  in 
the  possession  of  the  defendant.     Both  parties  set  up  title  to 
the  property  in  question,  and  both  derive  title  from  the  same 
source.  The  defendant  pleads  a  general  denial  to  the  action; 
and  alleges  that  he  holds  under  a  good  title  and  is  a  possessor 
in  good  faith.     The  plaintifis  derive  their  title  from  Edward 
Livingston.    The  three  lots  in  question,  with  several  others, 
were  sold  by  the  United  States  Marshal  for  the  Eastern  Dis- 
trict oi*  Louisiana,  under  and  in  virtue  of  a  writ  of  venditioni 
exponas,  from  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  New-York,  against  Edward  Livingston, 
and  purchased  in  by  John  W.  Smith,  the  agent  of  the  United 
States,  on  the  11th  February  1827,  and  by  him  sold  and 
conveyed  to  the  plaintifis  by  notarial  act  passed  on  the  3d 
day  of  June  1828.    These  lots  with  others  were  sold,  origin- 
ally, to  satisfy  a  judgment  which  the  United  States  had 
obtained  against  E.  Livingston,  and  being  purchased  in  by 
the  agent  of  the  United  States,  the  judgment  was  credited 
with  the  amount  bid  for  them. 
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^^isS"'      "^^^  defendant  was  assignee  of  several  judgmeat  debts 
against  E.   Livingston  amounting  to  upwards  of  fourteen 
thousand  dollars,  which  judgments  were  duly  recorded  anterior 
to  the  sale  of  this  property  by  the  marshal,  in  February  1827, 
and  operated  a  general  mortgage  on  all  of  E.  Liviogston's 
estate.     After  the  sale  by  the  marshal,  and  the  purchase  by 
Grant  and  Oldham  in  1828,  the  present  defendant  instituted 
an  hypothecary  action,  in  virtue  of  his  general  mortgage  on 
Livingston's  property,  against  them  as  third  possessors.     He 
obtained  judgment  in  which  the  lots  in  controversy  were 
ordered  to.be  seized  and  sold  to  satisfy  it.     An  execution 
issued  accordingly    directed  to  the  sheriff  of  the  parish   of 
Orleans.     The  sheriff  made  the  seizure  on  the  28th  day  of 
July  1829,  and  advertised  the  property,  seized,  to  be  sold  on 
the  29th  day  of  August  following,  thirty^ne  days  from  the 
seizure,  and  without  giving  three  days  notice  to  the  defen- 
dants in   execution  or  third  possessors,  before  advertising. 
Daniel  T.  Walden,  the  plaintiff  in  execution,  became  the  pur- 
chaser.     The  plaintiffs  pray  that  the  lots  in  question  be  sur- 
rendered up  to  them,  and  that  Walden  be  condemned  to  pay 
them  three  thousand  dollars  for  fruits,  rents  and  damages. 

The  district  judge  was  of  opinion  the  formalities  of  the 
sale  were  complied  with;  that  the  title  of  Walden  was  good, 
and  superior  to  that  of  the  plaintiffs:  and  gave  judgment  for 
the  defendant.     The  plaintiffs  appealed. 

Maybin  and  SlidMy  for  the  plaintiffs. 

1.  The  sale  to  the  defendant  under  his  own  execution  is 
null,  because  the  delays  and  formalities  of  the  law  were  not 
observed.  The  sheriff  did  not  give  three  days  notice  to  the 
defendants  in  execution.     Code  of  Practice  art.  654. 

2.  The  sheriff  is  required  to  execute  the  writ  as  soon  as  he 
receives  it,  observing  the  same  delays  and  formalities  as  in 
writs  of f^i  facias,  by  giving  three  days  notice  after  seizure, 
and  before  advertising.  In  this  case  the  property  must  be 
advertised  thirty  full  days.  Code  Practice,  643,  654,  655, 667, 
670  an«£  745.  ^        ^        i        » 
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3.  The  sherifi*  received  the  execution  on  the  28th  Jolr,  Eastkhh  Dis. 

*'         t/wM,  1834. 

and  advertised  the  property  to  be  sold  the  39th  of  August  - 

1839^  just  thirtj-one  days  ajflerwards.     The  law  requires    ^^^^^  ^^ 
thirty-three  full  days.    The  sheriff  has  no  discretion;  if  he 
can  sell  in  thirty-one  days  after  receiving  the  execution^  ha 
may  do  the  same  in  teru 

4.  The  three  days  notice  before  advertising  is  required  in 
all  seizures  ;  in  the  via  execuiiva.  C.  Pr»  735;  in  the  via  ordiir 
narioy  t&.  745;  \ik  fieri  facias^  ih*  654;  in  the  writ  ofpossesUmy 
ib.  63m{;  in  the  delivery  of  a  slave  or  other  specific  object,  t&* 
634. 

5.  In  this  case  it  was  necessary,  independently  of  the 
general  objects  of  the  Jaw  requiring  this  notice,  to  enable  us 
to  point  out  other  pri^rty  of  Livingston;  and  we  are  bound 
personally  for  the  debt  due  from  Livingston  to  Walden.  C» 
Practice^  7L 

6»  This  is  a  forced  alienation  of  property,  and  the  decisions 
of  this  court  are  direct  and  uniform  in  requiring  all  the  for* 
malities  of  law  to  be  strictly  complied  with;  more  particularly 
when  our  property  is  taken  to  pay  the  debts  of  anoihen 

7.  Walden's  right  to  seize  and  sell  this  property,  which 
was  purchased  and  paid  for  in  good  faith  by  the  plaintiffs  is  a 
matter  of  strict  law,  and  he  cannot  complain  if  we  require  of 
him  the  fulfilment  of  all  the  requisites  of  the  law.  The 
decisions  are  uniform  and  full  to  this  point  from  the  com- 
mencement of  the  court  to  this  time.  4  Martitiy  513;  8  id* 
682;  11  id.  610;  1  Mar.  JV.  S.  596;  6  id.  347;  7  id.  185. 
8  id.  247  and  391.  3  La.  jRg?.  418, 425,476;  4  id.  150,  207; 

5  id.  48& 

8.  The  decisions  of  the  Supreme  Court  of  the  United 
States  are  in  exact  accordance  with  this  court  on  this  point. 
4  Wheaionj  77;  6  id.  119.    4  Peters,  349. 


Preston  and  Hoffinan,  for  the  defendant. 

1.  There  was  no  notice  of  seizure  before  advertising  requi- 
red in  this  case,  because  the  writ  of  seizure  issued  on  a 
judgment  rendered  contradictorily  with  the  present  plaintiffs, 
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June,  1834.  '  '^  , 

in  virtue  of  the  general  mortgage  against  Livingston. 

3.  Notice  of  seizure  is  only  required  in  an  ordinary  execu- 
tion oTJUari  facias^  to  enable  the  debtor  to  obtain  a  release 
of  a  part  of  the  property,  if  the  seizure  is  excessive,  or  to 
point  out  other  property,  and  to  let  him  know  what  is  seized, 
that  he  may  act  as  circumstances  may  require  to  protect 
himself.     Code  Practice,  652,  653,  662. 

3.  The  object  of  giving  notice  of  the  seizure  in  executory 
process  is  the  same,  and  moreover  to  enable  the  debtor  to 
make  the  oppositions  permitted  by  law.  Code  Practice^  733, 
739,cSrc.  71. 

4.  In  the  case  before  the  court  no  possible  reason  can 
exist  for  giving  notice  of  having  seized  the  property*  The 
debtor  was  notified  by  the  judgment  of  what  was  to  be 
seized.  The  seizure  could  not  be  reduced,  because  the  judg- 
ment directed  the  whole  three  lots  to  be  seized.  Nothing 
else,  nothing  more  nor  less  could  be  seized;  nor  could  the 
debtor  make  any  opposition  to  the  seizure  as  that  was 
made  to  obtaining  the  judgment. 

5.  The  article  654  of  the  Code  of  Practice,  relating  to  writs 
o{ fieri  facias,  alone  has  no  relevancy  to  the  case  before  the 
court ;  nor  are  the  special  cases  provided  for  in  article  632 
and  634.  In  this  case  a  particular  execution  issued  against 
specific  property  in  pursuance  of  the  power  granted  by  Jaw. 
C.  Practice,  625,  6. 

6.  If  there  were  any  informalities  in  the  sale  by  the 
sheriff,  it  was  incumbent  on  the  plaintiffs  to  show  it  The 
sheriff's  return  and  deed  of  sale  declares  a  compliance  with 
all  the  formalities  of  law.  3  La.  Rep.  476.  1  Peters,  441. 
Phillips  on  Ev.  313.     8  Martin,  682.     Roscoe  on  Ev.  305. 

7.  The  law  of  Spain  was  the  same  as  our  own.  A  sale  by 
authority  of  justice  nev6r  could  be  annulled  for  the  want  of 
legal  formalities ;  bad  faith  and  lesion,  were  both  necessary 
to  impeach  it.     Febrero,part.  2,  lib.  3,  chap.  2  sec.  5,  354. 

8.  There  can  be  no  motive  in  requiring  three  days  notice 
of  seizure  under  an  order  to  seize  specific  property,  but  there 
is  much  reason  for  it  under  SLfi.fa.  when  all  the  property  of 
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the  debtoriB  liable.     The  law  has  always  been  construed  in  ^*"»*'L?"' 

^  Jmu,  1834. 

this  way  by  the  sheriff,  and  the  same  construction  has  been  ^ 

given  to  it  in  cases  of  sales  by  syndics  who  are  required  to 
make  them  cU  ike  same  terms  and  under  the  same  formalities  as 
property  seized  on  execution  is  soldm     La.  Code^  2180* 

In  this  case  the  Judges  delivered  their  opinions  seriatim. 
Mathews,  J. 

This  is  a  petitory  action  in  which  the  plaintiffs  seek  to 
recover  from  the  defendant  (whom  they  allege  to  be  a  pos- 
sessor without  title,)  three  lots  of  ground  described  in  their 
petition,  and  situated  in  the  faubourg  St.  Mary,  &c.  The 
defendant  in  his  answer  sets  up  title.  Judgment  was  ren- 
dered in  his  favor  in  the  court  below,  from  which  the 
plaintiffs  appealed. 

The  titles  adduced  by  the  parties  to  the  suit  show  that 
they  claim  from  the  same  original  source,  through  difierent 
channels.  The  deed  to  the  plaintifls  purports  to  convey  to 
them  the  right  to  the  property  in  dispute  which  the  United 
States  had  acquired  under  the  Marshal's  sale  by  virtue  of 
an  execution  levied  on  these  lots  »mongst  many  others  as 
belonging  to  Edward  Livingston.  The  defendant  claims 
under  a  sheriff's  deed  made  by  the  sheriff  of  New-Orleans, 
in  pursuance  of  a  sale  under  execution  issued  on  a  judgment 
rendered  by  the  District  Court  of  the  first  Judicial  District, 
in  which  the  lots  in  question  were  decreed  to  be  subject  to 
several  judicial  mortgages  (of  which  the  defendant  is  as- 
signee,) resulting  from   the  registry  of  judgments  against 

Livingston. 

The  defendant  claiming  title  from  the  same  source  from 
which  the  plaintiffs  derive  their  rights,  he  is  not  at  liberty 
to  attack  the  validity  of  the  title  adduced  by  them. 

The  question  presented  by  the  case  for  decision,  relates 
to  the  legal  force  and  effect  of  the  titles  adduced  by  the 
parties  litigant.  That  shown  by  the  plaintiffs  is  good  and 
valid,  suflaicient  to  authorise  a  recovery,  unless  that  relied 
on  by  the  defendant  is  better. 
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He  puraoed  them  in  a  former  suit  as  third  poa8e88i>r  of  the 
=  property,  subjected  to  judicial  mortgages  of  which  he  is 
assignee  as  above  stated.  The  pursuit  was  in  the  via  ontf- 
naria  although  he  had  taken  some  of  ibe  steps  required  bj 
the  Code  of  Practice  to  authorise  an  immediate  seizure  and 
sale.  That  suit  ended  as  I  have  already  stated,  in  a  decree 
ordering  a  seizure  in  execution  of  these  lots  specified  in  the 
petition  as  subject  to  the  lien  claimed  bj  the  plaintifil 
The  seizure  was  made  by  the  sheriff^  the  property  was 
exposed  to  sale,  the  plaintiff  became  the  purchaser  and 
DOW  relies  on  the  deed  from  that  officer  as  evidence  of  his 
title. 

The  validity  of  this  instrument  is  attacked  by  the  plain- 
tiffs  in   the  present  action.     They  assume  as  a   general 
principle,  that,   in  forced    alienations  of  property    under 
authority  of  justice  all  delays  and  formalities  required  by 
law,  must  be  strictly  fulfilled  on  pain   of  nullity.      Their 
counsel  also  assumed  in  argument  that  the  return  of  the 
sheriff  on  the  execution  and  his  recital  on  the  deed  that 
the  property  was  sold  after  having  been  duly  advertised 
according  to  law,  afibrded  no  evidence,  not  eyen  prima  Jada, 
of  the  truth  of  the  facts  stated  in  the  return  or  those  de- 
idired  in  the  deed.    The  first  of  these  principles  I  believe 
to  be  correct;  the  latter  not  so.     In  relation  to  sales  made 
by  sheriffs  and  other  ministerial  officers  under  executions,  it 
has  been  settled  by  decisions  of  this  court  that  the  returns 
of  the   officers  are  to  be  taken   as  prima  facia  evidence 
between  the  parties  to  a  suit.     See  8  Martin^  682  and  4  La. 
lUp*  473.      As  it  regards  sales  made   under  authority  of 
executions  issued  on  judgments  our  decisions  have  estab- 
Ufibed  the  doctrine  of  presumptions  iavorable  to  the  course 
of  conduct  pursued  by  ministerial  officers  in  such  situations. 
These  presupiptions  like  all  others  must  yield  to  evidence, 
adduced  to    the  contrary;   notwithstanding  the    difficulty 
necessarily  inherent  in  all  attempts  to  prove  negative  pro- 
positions.   I  see  no  good  reason  to  change  the  doctrine 
already    established.       To    make  such    a    change    would 
require   much  more   forceable   reasons    than   might   have 
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sufficed  for  tiie  establishment  of  a  difiTerent  principle  in  Eastbrm 
the  first  instance.    For,  in  the  belief  of  the  correctness  ^- 
those  decisions  many  may  have  been  induced  to  purchase 
property  at  sheriff's  sales. 

Tlu'ee  principal  grounds  of  nullity  are  alleged  against 
the  validity  and  legal  effect  of  the  sheriff's  deed,  to  tran^ 
fer  the  property  in  dispute  to  the  defendant  in  the  present 
case.  First,  want  of  notice  of  the  judgment,  second,  want 
of  notice  to  appoint  appraisers,  and  third,  want  of  three 
days  notice  to  the  defendants  in  execution  after  the  seizure 
of  the  property. 

As  to  the  two  first  of  these  notices  required  by  the  Code 
of  Practice,  the  evidence  of  the  case  shows  clearly  an  im- 
possibility that  persona]  service  could  have  been  made,  for 
both  the  defendants  were  absent  from  the  state:  and  as  to 
the  third  it  is  not  pretended  that  any  such  notification  was 
ever  made. 

If  the  law  imperatively  requires  the  last  of  these  notices 
to  be  given,  and  the  sheriff  failed  in  the  fulfilment  of  his 
duty  in  this  respect,  the  sale  made  by  him  and  deed  conse- 
quent thereon,  did  not  divest  Grant  and  Olden  (defendants 
in  that  case  and  plaintiffs  in  this,)  of  their  title  to  the 
property  now  in  contest.  Whether  this  proposition  be  true 
or  false  depends  on  an  interpretation  of  several  articles  of 
the  Code  of  Practice.  Believing  it  to  be  true  and  being 
sufficient  for  the  decision  of  the  case,  I  forbear  to  determine 
whether  or  not  the  plaintiffs  have  established  negatives  in 
relation  to  the  two  first  notifications. 

The  evidence  on  the  record  shows  clearly  that  the  sheriff 
proceeded  to  sell  the  property  thirty-one  days  after  he  had 
received  the  execution  or  after  he  had  seized.  The  law 
requires  real  estate  and  slaves  to  be  advertised  at  least 
thirty  days  before  exposure  to  sale,  &c. 

By  the  art.  654  of  the  Code  of  Practice  a  duty  is  imposed 
on  the  sheriff  by  which  he  is  required,  as  soon  as  he  shall 
have  executed  a  writ  ofJUri  facias  *'to  give  notice  thereof 
in  writing  to  the  debtor,  Ac.  which  he  shall  deliver  tP 
him  in  person  or  leave  at  his  ordinary  place  of  residence. 


Dif. 

1884. 
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The  Mine  de- 
lmf$  «im2  Jbrma- 
lities  must  be 
observed  in  exe- 
cution writs  of 
seizure  and  sale 
aniost  mortfag- 
ed  property,  as 
are  required 

where  property 
is  seixed  under  a 
writ  of  JUri  /o- 


Art.  365:"  ^  Three  dajs  after  this  notice  the  sheriff  shall 
advertise  the  sale  of  the  property  seized,  dec." 

Had  the  sale  by  the  sheriff  ia  the  present  instance  been 
one  under  an  ordinary  Jieri  facias  without  advertisement 
thirty  days  after  notice  of  seizure  it  must  be  adaiitted  that 
it  would  not  have  transfered  to  tlie  purchaser  the  propertj 
sold  in  consequence  of  the  officer  not  having  pursued  the 
formalities  required  by  law.  It  would  be  contrary  to  the 
first  principle  assumed  on  the  part  of  the  plaintiffs  and  ad- 
mitted to  be  correct,  to  wit:  that  forced  sales  are  void 
unless  all  the  formalities  required  by  law  be  pursued  in  the 
alienation  of  property. 

The  sale  made  was  in  pursuance  and  in  execution  of  a 
judgment  of  the  court  rendered  in  a  suit  prosecuted  in  the 
ordinary  mode  of  proceeding  in  civil  actions,  and  it  might 
be  questioned  whether  the  rules  applicable  ^o  sales  under 
ordinary  writs  of  execution,  ought  not  absolutely  to  govern 
tibe  case.  But  admiting  it  to  partake  rather  of  the  mode 
authorised  in    executory  process,  still  the  conclusion  will 

be  the  same* 

In  the  chapter  of  the  Code  of  Practice  which  treats  of 
executory  process,  by  art.  745  it  is  required  of  sherifis  that 
^when  they  sell  property  which  has  been  seized  confor- 
mably to  the  provisions  of  this  chapter,  they  must  cause 
the  same  appraisements  to  be  made  and  observe  the  same 
delays  and  formalities  as  are  prescribed  for  the  sale  of 
property  seized  in  execution."  What  are  these  delays  and 
formalities?  Respecting  judgments  subject  to  ^appeal,  the 
party  in  whose  favor  one  is  rendered  can  only  proceed  to 
the  execution  after  ten  days,  counting  from  the  notificaticm 
wJbich  he  is  obliged  to  make  to  the  opposite  party,  &.c.*^ 
This  is  one  of  the  delays  and  formalities  provided  for  by 
law.  An  other  is  that,  notice  of  seizure  must  be  given  to 
the  defendant  in  execuHon  three  days  previous  to  advertise- 
ment. Articles  654  and  655.  The  same  delays  and  for- 
malities must  be  observed  in  executory  process.  The  last 
of  these  formalities  and  the  delay  of  three  days  was  not 
observed  by  the  sheriff  in  executing  the  judgment  which 
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Walden    had   obtained    against    the     present     plaintiffs;  Eajtkrk  Dis. 
therefore  the  sale   made  by  him  is  void,  in  other  words  ===== 
their  right  to  the  property  was  not  transfered  to  the  pur-    °*oldbk*" 
chaser,  because  all  the  formalities  prescribed  by  law  were         ^^' 
not  pursued  in  that  forced  alienation.  so  in  a  sale  of 

Much  was  said  in  the  course  of  argment  by  the  counsel  p'^rtr^uoder'^a 
for  the  appellee  tending  to  show  that  the  same  reasons  or  »nd  mUc,  issuing 

on    a    judgment 

just  causes  requiring  notice  of  seizure  in  a  fieri  facias  have  against  third  pos- 

•^  TO  J  J  scesors  of  mort- 

no  existance  in  cases  of  orders  of  seizure.     This  argument  %^^^  property, 

^  xhtet  daifM  notice 

was  based  we  presume  on  the  maxims,  that,  ^lex  conmft'i  ^^^^'JjJJ.^ 'J^.^ 
in  rationed  cessante  raiione  cessat  ipsa  lex;  and  that  argumenr  ;ldterti!^g|^oth- 
tum  ah  inconvenienti  semper  valet  in  lege*^^  These  v^d'^nd*  trus! 
maxims  may  do  very  well  when  the  law  is  doubtful.     But  the  property  to 

the  purcnaser. 

when  it  is  express  and  positive  and  enacted  by  legislative 
authority  as  we  believe  the  articles  of  the  Code  of  Practice 
in  relation  to  the  subject  now  under  consideration 
to  be,  they  are  without  force.  The  law  does  not  distinguish 
between  these  different  executions,  and  we  as  judges  are 
not  permitted  to  make  any  distinction. 

It  is  therefore  ordered,  &c.  ttiat  the  judgment  of  the  Dis- 
trict Court  be  avoided,  reversed  and  annulled;  and  it  is  fur- 
ther ordered,  adjudged  and  decreied,  that  the  plaintiffs  and 
appellants  do  recover  from  the  defendant  and  appellee 
the  three  lots  of  ground  as  described  in  their  petition,  with 
costs  in  both  courts. 

BULLABD,  J., 

The  court  is  unanimous  in  adhering  to  the  principle  settled 
in  the  cases  of  Barabino  vs.  Brashears  and  of  Lafon  vs.  Lewisj    xha    sheriiPs 
that  the  sheriff's  deed  and  return  upon  the  execution  are  u^  Si  Sw™ 
prima  facia  evidence  of  title  in  the  purchaser  at  sheriff 's  sale,  e»?"viden!!l?  Sf 
and  consequently  that  he  who  seeks  to  annul  such  an  aliena-  chaser  at sheriflr*a 

sale;  and  he  who 

tion  must  show  that  the  formalities  required  by  law  were  not  ■*«^«   '?.  »"»»> 

^  "^  such  an  alienation 

complied  with.  In  this  case  it  appears  that  only  thirty  or  ^  ibraaiiuif 
thirty-one  days  elapsed  between  the  day  the  writ  came  into  SS^J'Si^Jir 
the  handa  of  the  sheriff  and  the  sale  of  the  property,  and  the  ^^^^^- 
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^JI!^*i83?"'  q*»«8t»'^  M  whether  the  sheriff  waa  authorized  bj  law  to  sell 
=  without  allowing  further  delay. 

It  is  conceded  on  all  hands  that  in  the  caseof  ajSen'/adar 
the  objection  would  be  fatal,  that  the  sheriff  is  bound  to  seize 
immediately,  to  give  three  days  notice  of  the  seizure,  and  to 
advertise  during  thirty  days  after  that  notice  before  he  can 
proceed  to  sell. 

The  745th  article  of  the  Code  of  Practice  requires  that 
*^when  the  sheriff  sells  property  which  he  has  seized  coDforoh 
ably  to  the  provisions  contained  in  this  chapter,  he  most 
cause  the  same  appraisements  to  be  made,  and  obserre  the 
tame  delays  and  formalitiea  as  are  prescribed  for  the  sale  of 
property  seized  in   execution."    The  chapter  of  the  Code 
containing  this  provision  relates  to  executory  process,  aod 
the  preceding  article  applies  the  same  rule  to  that  process 
whether  directed  against  the  original  debtor  or  against  a 
third  possessor.    In  the  case  now  before  the  court  the  present 
plaintiffi  were  third  possessors.    I  take  it  to  be  an  admitted 
principle,  that  where  the  law  gives  a  summairy  remedj,  it 
may  be  waived  and  the  ordinary  way  resorted  to.    V^ 
mortgagee  may  apply  to  the  judge  in  chambers  for  executoij 
process  on  giving  certain  previous  notice,  he  may  also  at  his 
option  cite  the  party  to  show  cause  why  such  process  sboald 
not  issue,  and  the  judgment  of  the  court  pronouocd  contra- 
dictorily with  the  party  is,  as  to  the  process  to  be  issued  in 
pursuance  of  it,  similar  to  the  fiat  of  the  judge  at  cbamberst 
I  do  not  think  there  are  two  kinds  of  orders  of  seizure  and 
sale  in  any  other  sense  of  the  word,  and  I  am  of  opinion  that 
whether  issued  by  the  judge  summarily  or  by  a  court  after 
citation  to  the  third  possessors,  the  execution  of  the  ^ni  is 
governed  by  the  article  745  of  the  Code,  and  the  sheriffin 
executing  the  writ  is  not  to  be  guided  merely  by  analogy* 
The  present  defendants  were  third  possessors  of  the  lots  su 
ject  to  judicial  mortgage,  and  the  proceeding  against  tnem 
was  prosecuted  under  that  part  of  the  Code  which  regulates 
the  hypothecary  action,  to  wit:  part  1,  chap.  3,  ^ec  3. 

I  will  not  pretend  to  say  that  a  mere  faUure  to  furnisb  a 
list  of  the  property  seised  would  have  been  a  fatal  objecton* 
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nemo  cogUur  ad  vana^  but  I  do  not  see  how  we  cao  dispeiwe  EastsrkDis. 

with  the  three  days  previous  to  the  advertisement  anj  more 

than  with  the  thirty  daja  after.    They  are  both  equally  de- 

lays  to  which  the  defendant  in  aJL  fa.  is  entitled.    If  it  would 

be  useless  and  nugatory  to  iiirnish  a  list  when  the  writ  itself 

leaves  no  discretion  as  to  what  property  shall  be  seized,  it 

does  not  follow  that  the  delay  of  three  days  would  be  equally 

useless.    The  possessor  is  authorised  to  pay  it  any  moment 

before  the  sale  and  cause  the  property  to  be  released.    The 

delay  is  therefore  a  right  accorded  to  him* 

It  has  been  intimated,  although  I  did  not  understand  it  as 
admitted  in  argument,  that  a  different  practice  has  prevailed, 
particularly  in  this  district,  and  fears  are  expressed  that  this 
decision  will  be  productive  of  much  litigation.  If  I  was  satis- 
fied that  the  courts  had  since  the  promulgation  of  the  Code  of 
Practice  put  a  different  construction  on  these  articles  and  that 
the  practice  had  been  generally  acquiesced  in,  such  cotem- 
poraneous  interpretation  of  these  provisions  would  be  entitled 
to  great  weight  in  my  mind.  But  on  these  points  the  court 
is  not  judicially  informed,  and  I  am  not  prepared  to  yield  the 
conviction  of  my  judgment  to  the  apprehension  of  future  evil. 


In  my  opinion  the  judgment  ought  to  be  reversed,  and  ours 
should  be  for  the  plaintiffi. 

Mabtin.  J.  discented. 


The  principal  argument  of  the  plaintiffs  counsel,  assumes 
that  the  sheriff  was  bound  to  give  three  days  notice  of  the 
seizure,  with  a  list  of  the  property  seized,  to  the  debtor;  that 
the  sale  could  not  take  place  until  it  had  been  advertised 
during  thirty  days,  to  be  counted  from  the  last  of  the 
three  days  which  were  to  precede  the  first  advertisement. 
So  that  the  sale  could  not  be  legally  made  till  the  thirtieth 
day  of  August,  or  thirty-four  days  after  the  writ  came  to  the 
hands  of  the  sheriff. 

The  counsel  of  the  defendant  contends  there  was  no  neces. 
sity  for  any  notice  of  the  seizure,  nor  of  furnishing  any  list 
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Eastern  Dis.  of  the  property  seized:  that  the  sheriff  was  bound  to  seize  u 

m/uMt    1834  X       X         J  ' 

'-  soon  as  he  received  the  writ,  without  delay,  as  soon  as  he 
had  seized  he  was  bound  to  advertise,  and  at  the  end  of  thirty 
days  to  sell.  So  that  the  sale  might  have  legally  been  made 
on  the  27th  of  August,  or  on  the  thirty-first  day  after  the 
sheriff  received  the  writ. 

The  decision  of  this  case  depends  on  the  assent  which  this 
court  may  give  to  either  of  these  propositions. 

The  writs  of  execution  which  our  courts  are  authorised  to 
issue  differ  from  each  other  according  to  the  nature  of  the 
judgments  which  they  are  intended  to  enforce.  C.  Prodia^ 
art.  128. 

In  the  present  investigation  it  will  suffice  to  mention  two 
modes  of  execution;  that  by  the  writ  of  fieri  facias;  that  by 
the  writ  o{ seizure  and  sale. 

There  are  two  kinds  of  writs  of  seizure  and  sale;  the  writ 
issued  by  a  judge  at  chambers,  on  an  instrument  importing 
confession  of  judgment;  that  issued  from  a  court  on  a  judg- 
ment decreeing  the  seizure  and  sale  of  a  specific  piece  of 
property  for  the  payment  of  the  plaintiff's  demand. 

The  writ  under  which  the  property  now  claimed,  was 
is  a  writ  of  seizure  of  the  latter  kind. 

As  to  the  duty  of  the  sheriff,  in  seizing,  giving  notice 
selling  under  this  writ,  our  Code  of  Practice  has  no  specific 
provision. 

The  first  paragraph  of  the  third  section  of  the  sixth 
chapter  of  the  Code  of  Practice,  details  with  considerable 
minuteness  the  duty  of  the  sheriff,  in  seizing  and  giving  notice 
under  the  writ  of  fieri  fiicias;  and  in  the  next  paragraph  his 
duties  are  treated  of  in  the  sale  and  adjudication  of  propery 
seized  under  that  writ 

The  seventh  chapter  treats  with  equal  detail  of  the  duties 
of  that  officer  in  giving  notice  and  seizing  under  the  tirs 
writ  of  seizure  and  sale;  i.  e.  that  obtained  atchamhers.  As 
to  the  mode  of  selling  under  this  writ,  the  redactors  of  the 
Code  have  contented  themselves  with  directing  the  sheriff  in 
selling  property  under  this  writ,  to  follow  the  rules  prescnbed 
for  the  sale  of  property  under  a  writ  of  fieri  facias. 
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Although  the  Code  has  not  provided  any  specific  provision  ^^?Jj,*"J^" 
for  the  sheriff  in  the  second  writ  of  seizure  and  sale,  his  duty  ===== 
is  prescribed  to  him  by  the  writ*  He  must  seize  and  sell;  but 
this  he  must  not  do  arbitraily.  He  cannot  sell  by  private  sale, 
because  every  judicial  sale  is  made  by  auction.  Sales  by 
auction  cannot  well  take  place  without  being  advertised,  nor 
until  after  some  delay  to  enable  creditors  to  prepare  them- 
selves and  attend. 

This  court  has  held,  that  although  the  law  had  fixed  no 
period,  during  which  sales  by  constables  are  to  be  advertised, 
these  officers  were  to  be  governed  by  the  directions  given  by 
law  to  sheriffs. 

First,  the  sheriff,  under  the  writ  of  seizure  and  sale,  issued 
by  a  court,  must  seize*  It  is  contended  that  as  the  debtor 
under  a  writ  of  seizure  and  sale,  obtained  at  chambers,  is 
entitled  to  a  notice  of  three  days  before  seizur,e  he  same 
delay  must  precede  the  seizure  in  a  writ  issued  on  a  judgment 
obtained  in  the  ordinary  way.  This  appears  to  me  a  non* 
sequitur.  The  Code  does  not  require  in  the  latter  case,  which 
has  no  similarity  in  this  respect,  with  the  former,  in  which 
the  delay  is  ordered. 

In  the  administration  of  justice  some  delay  must  necessa- 
rily take  place.  Delay  is  also  for  the  benefit  of  both  parties, 
as  that  during  which  the  property  to  be  sold  is  to  be  adver- 
tised. Without  this  the  creditor  would  often  fail  from 
obtaining  his  due,  by  the  sacrifice  of  property,  and  the  debtor 
would  in  almost  every  case  suffer  materially.  Other  delays 
are  for  the  advantage  of  the  debtor  only,  as  that  which  we 
are  considering.  It  enables  him  if  he  has  good  cause  at 
first  to  suspend,  and  finally  to  prevent  the  seizure  or  sale  of 
his  property. 

But  unnecessary  delays  are  waste  of  time,  and  the  law 
abhors  all  waste. 

A  writ  of  seizure  and  sale  obtained  at  chambers  comes 
against  the  property  of  the  debtor  like  a  clap  of  thunder. 
Not^o,  when  the  writ  is  issued  to  carry  a  judgment  into  execu- 
tion. The  debtor  has  had  notice  of  the  creditor's  pretensions, 
has  been   summoned  and  ofiered  the  opportunity  to  contest 
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Eastxrk  Di8.  them.  The  judgment  has  been  pronounced  contradictorily 
-==-  with  him.  His  opposition  has  been  overruled  and  his  proper- 
ty decreed  to  be  seized  and  sold  to  pay  his  debts*  His  creditor 
by  a  notification  of  the  judgment  has  warned  him  that  after 
the  lapse  of  ten  days  the  sheriff  would  seize. 

It  appears  to  me,  that  as  to  the  seizure,  the  writ  under 
which  the  sale  took  place,  bears  greater  resemblance  to  the 
writ  o{  fieri  facias^  than  to  the  order  of  seizure  and  sale 
obtained  at  chambers,  and  that,  consequently  the  provisions 
regulating  a  seizure  under  the  fi^ri  facias  must  govern  the 
sheriff^  He  must  as  soon  as  he  receives  the  writ  seize,  with- 
out any  delay.     Code  of  Practice^  643. 

It  is  however,  contended,  that  if  the  debtor  was  not  entitled 
to  a  delay  of  three  days  before  the  seizure,  he  ought  to  have 
had  it  afieri  The  Code  requiring  the  sheriff  on  the  execu- 
tion of  a  writ  of  fieri  facias^  to  give  notice  to  the  defendant, 
and  to  furnish  him  with  a  list  of  the  property  seized,  id.  654; 
and  three  day  thereafter  to  advertise  the  property  for  sale. 
It  is  contended  that  this  delay  of  three  days  between  the 
seizure  and  the  advertisement  is  a  necessary  one  even  in  the 
case  of  a  writ  of  seizure  and  sale ;  and  the  debtor  having  been 
deprived  of  it,  his  property  was  not  sold  with  the  formalities 
required  by  law,  and  the  sale  did  not  divest  him  of  his  title. 
To  this  it  is  answered,  that  the  Code  does  not  require  this 
delay  in  the  writ  of  seizure  and  sale,  obtained  at  chambers ; 
that  it  is  perfectly  silent  as  to  this  delay  in  the  case  of  a  writ 
of  seizure  and  sale  obtained  on  a  judgment,  which  has  a 
much  greater  analogy  to  the  other  writ  of  seizure  and  sale 
than  to  iAiQ  fi^ri  facias.  Lastly,  that  the  legislator  has  avowed 
the  reasons  which  induced  him  to  direct  the  delay  in  a  seizure 
on  a  writ  oi  fieri  fadas^  and  has  declared  they  do  not  exist  In 
the  writ  oi  seizure  and  sale.  Id.  646,  648.  The  debtor  has 
a  right  to  object  to  the  seizure  of  the  whole  or  any  part  of  the 
property  taken,  if  he  points  out  other  property,  which  he 
may  spare  with  less  inconvenience,  to  a  sufficient  amount 
This  right  must  be  exercised  before  the  property  seized  be 
advertised.  Id.  649.  This  right  does  not  exist  as  to  property 
especially  mortgaged,  or  on  which  there  is  a  privilege ;  and 
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it  is  only  as  to  this  kind  of  property  that  a  writ  of  seizure  and     j2U^i8S4."' 


sale  may  be  obtained  by  a  judgment,  or  at  chambers.  Id.  648. 

_  11,  1.11  /.,  1.  .1       ORAHT   AIU> 

1  conclude  that  as  this  delay  of  three  days  is  not  required       oldbn 
by  the  Code  in  the  writ  of  seizure  and  sale :  as  none  of  the      ^^^oih. 
reasons   which    influenced  the    legislator  in  directing  on 
seizure  under  a  Jieri  facias^  are  applicable  to  the  case  of  a 
writ  of  seizure  and  sale,  the  sheriff  acts  correctly  when  he 
disregards  it  in  a  seizure  under  the  latter  writ. 

But  it  is  contended  that  the  Code  requires  the  sheriff  when 
he  sells  property  under  a  writ  of  seizure  and  sale,  obtained 
at  chambers,  to  cause  the  same  appraisements  to  be  made, 
and  observe  the  same  delays  and  formalities  as  are  prescribed 
for  the  sale  of  property  seized  on  execution:  id.  745;  evi- 
dently refering  to  the  paragraph  which  treats  ex  professo  of 
the  sale  and  adjudication  of  property  under  the  writ  of  Jieri 
facias.  It  is  not  in  the  paragraph  thus  referred  to,  but  that 
which  treats  of  the  seizure  ofproperty,  and  the  notice  thereon 
in  the  case  of  a  writ  of  Jieri  facias^  that  the  delay  of  three 
days  is  directed  to  take  place.  Id.  654, 655.  The  Code  assim- 
ulates  proceedings  on  the  writ  of  seizure  and  sale  to  those  on 
the  writ  of  ^/Eeri  facias  merely  in  regard  to  the  sale. 

It  is  true,  in  the  paragraph  which  relates  to  the  sale,  the 
advertisement  is  directed  to  take  place  three  days  aider;  the 
advertisement  to  be  made  three  days  after  the  notice  given 
to  the  defendant  of  the  property  seized.  Id.  667.  But 
this  delay  had  been  presented  and  fhe  advertisement 
forbidden  to  be  made  before  the  expiration  of  it.  Id.  654, 655. 
The  sheriff,  in  my  opinion,  was  not  bound  merely  to  obtain 
a  third  day  to  allow  a  delay  which  he  was  not  otherwise 
authorised  to  give,  but  was  bound,  in  the  case  of  the  writ  of 
seizure  and  sale  to  advertise  as  soon  as  he  had  performed  the 
acts  required  by  him,  before  the  delay  of  three  days  in  the 
case  of  a,  Jieri  facias  J  i.  e.  the  seizure. 

It  was  admitted  in  argument  that  the  construction  which 
I  place  on  this  part  of  the  Code  is  that  which  has  generally, 
if  not  universally  prevailed;  it  is  that  which  has  governed 
the  sheri^of  this  parish  ever  since  the  promulgation  of  the 
Code*^  If  the  sale  to  the  defendant  be  set  aside,  there  is  not 
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Jmuy  1834. 

judgment  of  this  court  will  uplift  the  flood-gates  of  htigatioD, 

"r  "*      cupidity  will  be  invited  to  repeated  attacks,  and  the  people 

FODCHVR  AND  ^\[\  fed  alarmed  aud  insccurc  at  the  precariousness  of  judicial 

WIFE. 

sales. 

On  all  the  other  points  made  in  the  case  I  agree  with  the 
majority  of  the  court 

I  therefore,  think  the  judgment  of  the  District  Court  ought 
to  be  aflirmed. 


MILLER  M.  FOUCHER  AND  WIFE. 

a 

APPEAL  FROM  THE   COURT  OF  THE   FIRST  JUDICIAL  DISTRICT 

A  suit  instituted  against  the  husband  and  wife,  to  compel  the  latter  to  renonnce 
all  liens  and  tacit  mortgages  she  may  have  on  certain  property  in  the  plaiD- 
tiff's  possession,  held  under  titles  derived  from  her  husband,  is  sir  generU, 
novel  and  not  tolerated  by  law  and  will  be  dismissed. 

The  plaintiff  alleges  he  purchased  certain  lots  or  pieces  of 
land  of  one  William  Gormley  who  hought  them  of  the  defend- 
ants, as  evidenced  hj  acts  of  sale  annexed  ;  that  Gormley 
transferred  to  him  all  his  title  derived  from  the  defendants 
and  subrogated  him  thereto;  and  that  he  has  offered  part  of 
said  property  to  the  Union  Bank  on  mortgage  on  which  to 
obtain  stock  to  the  amount  of  nine  thousand  dollars,  which 
was  granted  to  him  on  condition  that  he  would  obtain  the 
renunciation  of  Madame  Fouchertoall  her  right,  title,  privi- 
lege, mortgage  and  pretensions  to  said  property.  The  plain- 
tiff alleges  that  an  amicable  request  has  been  made,  but  that 
the  husband  refuses  to  authorise  such  renunciation,  bj  reason 
of  which  he  has  sustained  damages  to  the  amount  of  five 
thousand  dollars;  he  therefore  prays  that  the  court  decide 
whether  Madame  Foucher  has  any  right,  claim,  privilege, 
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&c.  to  said  property;  and  if  not,  to  compel  her  and  her  has-  ^'"""L^"- 
band  to  make  the  renunciation  required.  -^ 

The  defendants'  counsel  excepted  to  the  petition  as  show-      ^^^^ 
ing  no  cause  of  action;  and  pleaded  the  general  issue  on  the  ^^^^^^^  ^» 
merits;  and  that  this  suit  was  vexatious  by  reason  of  which 
the  defendants  has  sustained  five  hundred  dollars  in  damages 
for  which  they  pray  judgment. 

On  the  trial  it  was  admitted  the  plaintiff  had  offered  this 
property  to  the  Union  Bank  for  stock  to  the  amount  of  nine 
thousand  dollars,  and  that  the  title  thereto  was  reported  by 
the  counsel  of  the  bank  as  complete,  with  the  exception  of 
the  renunciation  of  Madame  Foucher,  who  had  refused  on 
being  applied  to,  to  renounce;  and  further  that  the  plaintiff 
aAerwards  obtained  his  full  proportion  of  the  stock  of  said 
bank  which  he  had  applied  for,  on  offering  other  security. 

The  district  judge  sustained  the  exception;  and  on  the 
merits  gave  judgment  dismissing  the  suit. 

The  plaintiff  appealed. 

Roselixjts^  for  the  plaintiff,  relied  on  the  case  of  Livingston 
vs.  Heerman,  &  Mar.  598,  as  being  analagous  to  this;  if  it  is 
not  a  precedent,  it  is  decided  on  substantially  the  same  prin« 
ciples  on  which  the  present  plaintiff  relies. 

Denis^  contra: 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

In  this  action  the  plaintiff  prays  that  the  wife  of  the  defend- 
ant may  be  compelled  to  renounce  all  liens  and  mortgages  j^  ^^  imtitu- 
which  she  may  have  on  certain  property  in  his  possession  held  h^blffiSwi^ 
under  title  derived  from  her  husband.  The  defendants  ^r^Z^l^^ 
pleaded  an  exception  to  the  suit,  alleging  that  the  petition  raortmm  ahe^ 
contained  no  leeal  cause  of  action.  This  exception  was  sus-  tain  prowrty  ia 
tained  by  the  court  below,  and  the  plaintiff  adjudged  to  pay  poye«ion,  held 
costs,  from  which  he  appealed.  bwd^wS'^"*" 

The  suit  appears  to  us  to  be  one  sui  generis  not  related  to  iSi^JS' bj**ilw 
any  class  of  actions  with  which  we  are  acquainted.     It  is  "**  '^  *^  **^ 
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—  press  law  known  to  us,  nor  can  it  be  sustained  in  pursaance 
^^9!"       ^^  *°y  sound  principles  of  jurisprudence.     The  court  below 
PA5DXLLT.    acted,  (in  our  opinion)  correctly  in  dismissing  it* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  flie 
judgment  of  the  District  Court  be  affirmed  with  costs. 


COFFIN  TO,  PANDELLY. 

▲PFEAL  FBOM  THE  PAHISH  COURT  FOR  THE  PARISH  AMD  CJTT  OF  HEW-OBLEASS- 

Where  the  appellant  makes  no  effort  to  sustain  his  appeal,  and  no  reason 
appears  from  the  evidence  to  hope  for  success,  the  judgment  will  be  affirm- 
ed, and  damages  allowed  as  for  a  frivolous  appeal. 

The  plaintiff  alleges  that  he  sold  and  delivered  to  the  de- 
fendant three  hundred  and  eighty-six  thousand  one  hundred 
bricks,  payable  in  fire  wood,  as  follows,  riz:  for  two  hundred 
and  thirteen  thousand  six  hundred  bricks,  fiye  cords  of  wood 
for  each  thousand  bricks,  and  for  one  hundred  and  seventy- 
two  thousand  fire  hundred  bricks  4  cords  of  wood  for  each 
thousand  bricks,  making  in  all  one  thousand  seven  hundred 
and  fifty-eight  cords  of  wood;  that  after  delivering  five  hun- 
dred and  seventy  cords  the  defendant  failed  to  comply  with 
his  engagement  He  bound  himself  in  a  new  writing  the 
24th  of  August  1833,  to  deliver  the  remainder  of  the  wood  at 
the  rate  of  forty-five  cords  per  week  until  it  was  completed. 
Only  three  hundred  and  ninety  cords  were  delivered  under 
the  new  agreement,  making  in  all  six  hundred  and  ninety 
cords;  still  leaving  seven  hundred  and  ninety-eight  which  he 
totally  failed  to  deliver.  The  plaintiff  estimates  the  wood 
still  due  him  as  worth  three  dollars  per  cord,  amounting  to 
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two  thousand  three  hundred  and  ninety-four  dollars,  for  which  ^^^^"fes?"' 
he  prays  judgment*  ====== 

The  defendant  pleaded  a  general  denial.  vs. 

The  parish  judge  after  examining  witnesses,  considered 
the  allegations  in  the  petition  fully  made  out  except  as  to  the 
value  of  the  wood,  which  was  proved  to  be  worth  only  two 
dollars  and  seventy-five  cents  per  cord,  amounting  to  two 
thousand  one  hundred  and  ninety-four  dollars  and  fifty  cents, 
for  which  judgment  was  rendered  against  the  defendant. 

He  appealed. 

Derbigny^  for  the  plaintiff. 

Hoa^  contra: 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  states  that  the  plaintiff  having  delivered  to 
the  defendant  three  hundred  eighty-six  thousand  one  hundred 
bricks,  the  latter  engaged  to  furnish  him  with  good  fire  wood 
at  the  following  rates,  viz:  for  three  hundred  thirteen  thou- 
sand six  hundred  bricks  five  cords  for  each  thousand ;  for  one 
hundred  seventy  thousand  five  hundred  bricks,  four  cords  for 
each  thousand,  making  together  in  all  one  thousand  seven 
hundred  fifty-eight  cords;  that  the  petitioner  after  having  re- 
ceived five  hundred  seventeen  cords  and  the  delivery  of  the 
residue  being  much  delayed,  pressed  the  defendant,  who 
bound  himself  to  deliver  weekly  forty-five  cords,  that  the  cord 
of  wood  is  worth  three  dollars;  that  since  the  last  agreement 
the  defendant  has  delivered  about  three  hundred  ninety  cords 
which  leaves  a  balance  due  to  the  plaintiff  of  seven  hundred 
ninety-eight  cords,  of  the  value  of  two  thousand  three  hundred 
ninety-four  dollars,  for  which  judgment  was  prayed. 

The  general  issue  was  pleaded. 

The  parish  court  was  of  opinion  that  the  plaintiff  had 
proved  all  his  allegations  except  as  to  the  value  of  the  wood, 
which  according  to  the  evidence  was  worth  but  two  dollars 

81 
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Easterit  Dis.  and  fifty  cents  per  cord,  gave  judgment  for  two  thouBand  one 


hundred  ninetj-one  dollars  and  fiitj-centsi 


I,,.  The  defendant  appealed. 


TAGiAsco'8  EX.      jjg  jjj^g  madc  no  effort  to  sustain  his  appeal  before  us.  We 
peiunt  makes'^  havo  carcfullj  cxauiined  the  evidence  and  are  unable  to  dis- 

effort  to    sustain  -ii-ii  111  1^ 

his  appeal,  and  cover  on  what  grounds  he  might  have  reasonably  hoped  for 

no  reason  appears  " 

from  the  evidence  success  iu  this  court;  the  appeal  is  a  frivolous  one.  and  we 

to  hope  for  sue-  f  k  s:  r 

m(^t  im  be^rf-  ^^^^  ^t  ^^^  duty  to  accede  to  the  prayer  of  the  appellee  ibr 

firmed,  and  dam-  /lttmn<?Afl 
a^es   allowed    as  Oamages. 
for  a  frivoloiu-si|^ 
peal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs;  and  that 
the  plaintiff  further  recover  from  the  defendant,  as  damages 
for  the  frivolous  appeal,  two  hundred  nineten  dollars  and 
fifteen  cents. 


l^    674 


VICTOR  v$.  TAGIASCO'S  EXECUTOR. 

APPEAL    rROM    THE     COURT      OF    PROBATES     FOR  THE     PARISH   AND     CITT  OF 

IfEW-ORLEAirS. 

The  surviving  husband,  not  separated  in  bed  and  board  inherits  the  estate 
of  his  deceased  wife,  who  died  without  leaving  descendants,  ascendants 
or  collateral  relations  duly  acknowledged,  in  preference  to  her  natoTal 
brother. 

The  surviving  wife  is  called  to  the  inheritance  and  preferred  to  all  the 
natural  relations  of  the  husband,  and  he  to  all  her  natural  relatidiii 
except  those  of  the  descending  line. 

The  plaintiff  alleges  that  he  was  married  to  Marie  Ta- 
giasco  f.  w.  c.  in  June  1831,  by  whom  he  had  several 
children ;  that  in  May  1833  his  wife  and  children  died  widi 
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tbe  cholera;  and  that  a  few  days  before  her  death  bis  wife  ^*T"*?o5'*" 
made  a  will,  in  which,  after  bequeathing  a  few  legacies  ===== 
she  instituted  her  children  her  universal  heirs  and  named      ^'^^^* 
Jean  Louis  Doliole  f.   m.  c.    her  testamentary  executor,  taoiasco'*  ex, 
who   caused  an  inventory  to  be  made  of  said  estate;  all 
this  took  place  during  the  temporary  absence  of  the  plain- 
tifil     He  alleges  that  he  is  the  surviving  husband  of  the 
deceased  Marie  Tagiasco  who  has  left  no  lawful  ascendants, 
descendants  or  collateral  relations,  and  that  he  has  never 
been  separated  from  his  said  wife  in  bed  and  board,  and 
therefore  entitled  to  inherit  her  succession  in  his  capacity 
of  surviving  husband.     He  alleges  he  has  demanded  the 
delivery  of  said  succession  from  the  executor  as  sole  heir  of 
his  deceased  wife,  who  refuses  to  give  it  up:  he  prays  that 
the  executor  be  compelled  to  surrender  up  the  whole  of 
said  succession  and  to  render  a  faithful    account  of  his 
administration,  &c* 

The  executor  in  his  answer  plead  the  general  issue;  and 
that  Louis  Baptist  Roux  f.  w.  c.  and  mother  of  the  deceased 
Marie  Tagiasco,  in  her  last  will  in  which  she  recognized 
the  deceased  to  be  her  natural  child,  also  recognized  one 
Jean  Tagiasco  f.  m.  c.  as  her  son,  and  brother  of  the  de- 
ceased, and  as  such  has  a  right  to  claim  her  succession, 
&c:  he  prays  that  the  said  Jean  Tagiasco  to  be  made  a 
party  to  the  suit  as  he  has  no  other  interest  than  as 
executor,  &c. 

The  natural  bother  appeared  and  answered,  asserting 
his  heirship  and  claim  to  his  deceased  natural  sister's 
succession,  and  prayed  that  the  plaintiff's  claim  might  be 
rejected,  &c. 

By  a  statement  of  facts  made  upofi  tbe  Mai,  the  facts  set 
out  in  the  pleadings  were  admitted  to  be  substantially 
correct. 

The  Judge  of  Probates  considered  the  sole  question  to  be 
whether  the  plaintiff  as  surviving  husband,  is  to  be  prefered 
as  heir,  to  the  natural  brother  of  the  deceased,  in  inherit- 
ing her  succession;  and  that  it  was  to  be  decided  on  the 
following  article  of  the  La.   Code:   article  918.       "If  a 
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EAtTBiur  Dis.  married  man  has  left  no  lawful  descendants  nor  ascendants 

Umu,  1834. 


—  nor  any  collateral  relations  but  a  surviving:  wife  not  sepa- 

TICTOR  or 

vf.         rated  from  bed  and  board  from  him,  the  wife  shall  inherit 
TAouico's  »x.  f^^  y  jj^  ^  ^1^^  exclusion  of  any  natural  child  or  children 

duly  acknowledged." 

"If,  on  the  contrary  it  is  the  wife  who  died  without 
leaving  any  lawful  descendants,  ascendants  or  collateral 
relations,  her  surviving  husband  not  separated  from  bed 
and  board  from  her,  shall  not  inherit  from  her  except  in 
case  she  should  leave  no  natural  child  or  children  bj  her 
duly  acknowledged." 

In  this  case  it  is  a  surviving  husband  who  claims  to 
inherit  the  succession  of  the  deceased.  The  only  remaining 
q\iestion  is  whether  the  said  wife  has  left  any  lawful  des- 
cendants, ascendants  or  collateral  relations,  or  anj  nataral 
child  or  children  by  her  duly  acknowledged,  and  whether 
ihere  was  a  separation  of  bed  and  board,  &c. 

The  statement  of  facts  which  is  the  evidence  of  the  case 
has  answered  the  question  in  the  negative,  the  conclusion  is 
that  the  husband  must  inherit.  Judgment  was  accordingly 
rendered  ordering  the  testamentary  executor  to  deliver  up 
the  succession  to  the  plaintiff,  pay  over  all  monies  bj  him 
received,  and  render  an  account,  &c.  The  widow  and 
heirs  of  Jean  Tagiasco  the  natural  brother  of  the  testatni 
appealed. 

D.  Seghers  for  the  plaintiff  and  appellee. 

Pichot  for  the  appellants. 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  sued  by  the  late  husband  of  bis  tes- 
tatrix  who  claimed  her  estate  on  an  allegation  that  he  na 
never  been  separated  from  her,  and  that  she  left  nei 
ascendant  or  descendant,  nor  collateral  relations  cap 
of  inheriting. 

His   pretentions  were  resisted  on   the  gronna  w 
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defendant's  testatrix  had  left  a  natural  brother  who  was  Eastern  Dh. 

Jtme,  1834, 

entitled  to  her  estate  In  preferance  to  the  plaintiff  her  late  ===== 
husband.  ^'^,^°" 

vs. 

There  was  judgment  for  the   plaintiff,  and  the  natural  tagiasco*«  bx. 
brother  having  died,  in  the  meantime  his  widow  and  the 
natural  tutrix  of  his  children  appealed. 

The  only  question  which  the  case  presents  for  solution  is 
whether  the  Court  of  Probates  was  correct  in  prefering  the 
claim  of  the  husband  to  that  of  the  natural  brother. 

The  pretensions  of  the  appellee  rest  on  the  articles  of  the 
Im.  Code  which  provides  that  if  a  married  man  has  left  no 
lawful  descendants,  ascendants  or  any  collateral  relations, 
but  a  surviving  wife  not  separated  from  bed  and  board  from 
him,  the  wife  shall  inherit  from  him  to  the  exclusion  of  any  ^  T^^  «unriTinf 

'  "'   hutband,  not  m- 

natural  child  or  children  duly  acknowledged.  On  the  con-  JUd'^jJ.^"  i„^ 
trary,  if  it  is  the  wife  who  died  without  any  lawful  ascen-  [ig'dJ^^cMed  wifef 
dant,  descendant  or  collateral  relation  her  surviving  J^iviJjJ^  TJ^- 
husband  not  separated  in  bed  and  board  from  her  shall  o^oiutora'!  rX 
not  inherit  from  her,  except  in  case  she  should  not  leave  nowiedged,  in 
any  natural  child  or  children  duly  acknowledged.  natural  brother. 

The  Court  of  Probates  has  thought  that  the  article  being 
clear  and  free  from  ambiguity,  and  the  plaintiff  having 
brought  himself  clearly  within  it,  his  pretensions  could  not 
be  resisted:  that  the  article  918  could  only  be  reconciled 
with  the  preceding  by  being  considered  as  an  exception 
thereto;  and  that  it  could  be  more  easily  reconciled  with 
t7,  than  with  the  article  923. 

On  the  part  of  the  appellant  we  have  been  referred  to 
the  works  of  several  French  authors  on  the  construction 
and  interpretation  of  several  articles  of  the  JVapoleon  CodA 
which  are  similar  to  those  of  the  La.  Code^  relied  on  this 
case,  and  which  are  considered  to  bear  very  great  analogy 
to  the  latter.  8  Tissandier  385  M.  1945.  Favard  de  VAn- 
glade  des  successianes  154.  Rogrion  on  article  766  de  Code 
Jfapoleon.     4   Toullier  280  JVo.  269.     3  Duranion  livre  3, 

iitre  1. 

It  has  appeared  to  us  that  the  Court  of  Probates  did  not 
err.    In  our  legislation  the  surviving  wife  is  preferred  to  all 
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Eastirn  Dis.  the  natural  relations  of  the  husband^  and  he   to  all  her 

*  natural  relations  except  those  in  the  descending  line.     La. 

^^^g^^       Code  918  and  913.     It  is  true  some  provision  is  made  for 

zACHARiE.     natural  brothers  and  sisters  and  their  descendants*     Ibm  917; 

wife  b  SiEd*  to  to  which  an  exception  is  made  for  the  surviving  wife  or 

and  preferred  to  husbaud.     lb,  918.     If  iu  ordcr  to  place  either  of  these  in 

b11     the    natural 

reiauons  of  the  ^ho    situatiou    the   Icoslator    has    clearly   assigned    them 

husband,  and  he  °  ^  ^ 

to  all  her  natural  Q3^tuj.^  brothcrs  and  sistcrs,   or  their  descendants  are  in 

relauoni    except  ' 

wnSn*/ i£e/**"  certain  cases  postponed  to  the  former;  Courts  of  Justice 
merely  comply  with  the  will  of  the  legislator  in  giving  to 
the  surviving  spouse  his  legitimate  rank. 

It  is  therefore  ordered,  adjudged  and  decreed,  ttiat  Uk 
judgment  of  the  Court  of  Probates  be  affirmed  with  costs. 


EUONS  vs,  ZACHARIE. 

APPEAL   FROM   THX   COURT  OF    THE  FIRST   JUDICIAL    DISTRICT. 

Clerical  errors  when  they  appear  merely  as  such  in  entoing  orders,  dx. 
ought  not  to  be  allowed  to  affect  the  rights  of  the  parties,  and  should  be 
disregarded. 

Wheire  a  debtor  is  imprisoned  on  a  judgment  and  execution  exclusively  in 
the  name  of  the  plaintiff,  although  others  may  have  an  interest  therein : 
and  after  having  given  bond  for  the  prison  limits,  the  plaintiff  in  execution 
gives  him  a  written  **  coiuent  as  far  as  he  is  interested"  to  "absent  himself 
for  ten  days,  of  which  the  debtor  avails  himself  and  leaves  the  prison  limits 
without  consulting  the  other  persons  interested,  the  surety  in  the  prison 
bond  is  thereby  discharged. 

The  plaintiff  in  execution  for  whose  benefit  the  prison  bond  is  taken,  is  the 
only  person  who  can  control  its  conditions,  and  his  consent  that  the  debtor 
be  absent  only  for  ten  days,  forever  discharges  the  surety. 
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This  suit  was  instituted  on  a  prison  hood,  against  the  de-  Eastkkit  Di< 
fendant  J.  W.  Zacharie  as  surety  of  H.  W.  Palfrey,  for  the  = 

prison  limits  of  the  parish  of  Orleans,  on  an  allegation  and  "'^^^ 
preliminary  proof  that  the  latter  bad  departed  from  said  pri-  '^charik. 
son  limits  contrary  to  the  tenor  of  his  bond  and  without  the 
order  of  the  court  or  the  consent  of  the  plaintifil  Judgment 
was  prayed  against  the  surety  for  the  amount  of  the  original 
debt,  interest  and  costs,  on  the  ground  that  the  bond  was 
forfeited  and  the  surety  liable. 

The  surety  pleaded  the  general  issue;  and  that  Palfrey  waa 
permitted  to  leave  the  prison  bounds  by  the  order  and  con* 
sent  of  the  plaintiff,  and  by  reason  whereof  he  as  his  surety 
^SLS  discharged^ 

^  It  was  agreed  at  the  trial  that  the  defendant  be  considered 
as  having  pleaded  Palfrey's  discharge  from  his  debts,  (after 
cessio  bonorum)  by  the  necessary  vote  of  his  creditors  in  num- 
ber and  amount  in  March  1833;  and  before  the  present  suit 
was  instituted. 

On  the  trial  two  bills  of  exception  were  taken  to  the  opin- 
ion of  the  court.  1st.  By  the  defendant's  counsel  f  o  the  ad- 
mission of  the  prison  bond  sued  on,  in  evidencej  because  the 
exparte  order  directing  the  sheriff  to  assign  the  bond  to  the 
plaintiff,  bore  date  the  3d  of  June  1833,  and  referred  to  a 
bond  dated  the  8th  of  June  1833,  instead  of  the  8th  June  1831, 
the  true  date.  The  objection  was  overruled  on  the  ground 
that  the  descrepancy  in  dates  was  a  mere  clerical  error. 
2.  To  the  rejection  of  Palfrey,  offerred  as  a  witness  for  de- 
fendant on  the  score  of  interest.  The  defendant's  counsel 
resisted  the  objection  on  the  ground  that  Palfrey  was  indif- 
ferent, as  he  was  neither  liable  to  plaintiff  or  defendant  in 
consequence  of  his  discharge  from  this  debt  under  the  insol- 
vent laws. 

The  plaintiff  produced  the  bond  sued  on  in  evidence, 
and  proved  the  departure  of  Palfrey  from  the  prison  limits. 
The  defendant  offered  in  evidence  as  a  justification  of  Pal- 
frey's leaving  the  prison  limits,  and  as  operating  the  discharge 
of  his  surety,  the  following  written  note  from  the  plaintiff 
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'^To  George  Eustis,  esq." 

"Mr.  Palfrey  wishes  to  leave  the  city  for  hi 
be  absent  ten  days.     As  far  as  I  am  interested  ii 
against  him  I  consent  to  suspend  proceedings  for 
and  that  he  be  absent  that  time." 

(directed  on  the  back)  S.  Elkins," 

«To  George  Eustis,  esq."  «20th  October  1831," 

"Present." 

This  note  was  open,  written  and  given  to  IVf  r.  Palfrey  to 
be,  by  him,  handed  to  Mr.  Eustis.  The  evidence  shows  that 
Palfrey  never  delivered  this  note ;  that  he  looked  for  M*. 
Eustis  and  not  finding  him,  immediately  showed  it  to  Mr.  Hw 
land  the  deputy  sheriff,  and  asked  his  opinion  ifi|^ 
cient  authority  to  allow  him  to  depart,  who  replied  he^ 
it  was.    Palfrey  then  left  the  prison  limits. 

It  was  in  evidence  that  the  original  judgmen^Hneca- 
tion  apon  which  Palfrey  was  imprisoned  stoo^^BGe  in  the 
name  of  the  plaintiff,  but  that  Mr.  Eustis  and  o&ers  were 
interested  in  said  judgment;  that  Mr.  Eustis  was  also  the  coun- 
sel who  obtained  the  judgment  and  managed  the  suit;  and 
that  the  plaintiff  in  the  present  suit  alleges,  and  has  proved, 
that  George  Eustis  and  the  heirs  of  Henry  De  Ende,  de- 
ceeused,  were  interested  in  said  judgment  against  Palfrey, 
^and  for  whose  use  and  benefit,  as  well  as  in  his  own  right 
he  now  sues." 

The  following  extract  from  the  bilan  and  the  proceedings 
of  Palfrey's  creditors  before  the  notary  in  February  1833, 
were  also  in  evidence. 

^^H.  De  Ende  and  Samuel  Elkins  two  notes,  due  in  1829- 
'30,  for  seven  thousand  two  hundred  dollars,  less  six  thousand 
dollars  paid." 

"Samuel  Elkins  being  duly  sworn  by  me,  notary,  declared 
that  the  said  H.  W.  Palfrey  owes  to  him,  to  George 
Eustis,  and  the  estate  of  II.  De  Ende,  a  sum  of  one  thousand 
two  hundred  dollars  and  upwards,  with  interest,  by  virtue  of 
a  judgment.  This  appearer  reserves  all  his  rights  and  reme- 
dies as  well  against  H.  W.  Palfrey,  as  against  his  securities 


June,  1834. 
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on  the^prison  bond  for  breaking  tbe  limits.     He  grants  no  ^^""'jJP"- 
dischyge,  &c."  S.  Elkins. 

Judgment  was  given  against  the  surety  for  the  amount  of 
the  plaintiff's  demand. 

The  surety  appealed. 

Emtisy  for  the  plaintiff. 

1.  The  letter  addressed  to  G.  Eustis  was  never  delivered, 
and  the  plaintiff  was  never  bound  thereby. 

2.  The  terms  of  the  letter  did  not  authorise  the  departure 
of  Palfrey,  but  implied  that  the  assent  of  the  othei  parties 

b^  given  to  it. 
The  exception  of  the  cessio  bonorum  is  personal  to  the 
ipal  debtor  and  not  available  to  the  surety. 

contra: 

1.  Contended  that  the  inferior  court  erred  in  refusing  to 
admit  Palfrey  as  witness;  the  discharge  by  his  creditors  ope- 
rated as  a  complete  extinguishment  of  the  debt. 

2»  The  prison  bond  is  a  mere  accessory  of  the  original 
debt  and  its  obligation  is  also  extinguished.  Palferey  has 
no  interest  directly  or  indirectly  in  the  event  of  this  suit;  and 
there  is  no  other  cause  of  exclusion  on  the  ground  of  incom- 
petency, all  other  objections  go  to  his  credibility,  &c.  La. 
Code,  2260.     4  La.  Rep.  200. 

3.  The  bond  should  not  have  been  admitted  in  evidence, 
because  by  the  14th  section  of  the  act  of  1808,  requiring  the 
court,  on  due  proof  of  breaking  the  bounds,  to  direct  the  sher- 
iff to  assign  the  bond  to  the  plaintiff,  evidently  contemplates 
that  it  shall  be  done  contradictorily  with  the  surety;  and  be- 
cause the  order  directing  the  assignment  refers  to  a  bond  of 
date  the  8th  June  1833,  when  the  one  in  evidence  bears  date 
June  8th  1831. 

4.  Proceedings  in  a  suit  of  this  character  are  stricH  juris 
and  all  the  formalities  of  law  should  be  rigorously  observed. 
7  Mar.  JV.  S.  523. 

5.  Palfrey  having  left  the  prison  bounds  with  the  express 

82 
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Eastern  Dis.  written  coDsent  of  the  plaintiff  in  execution,  the  bond  was 

June  1834. 

=  discharged  and  the  surety  released  from  the  obligation.  5 
*""*  JoAn.  Rep.  365. 
zACBARiK.  6.  The  note  from  the  plaintiff  to  his  attorney  was  an  un- 
conditional permission  for  the  defendant  in  execution  to  leare 
the  prison  limits,  because  he  alone  was  interested  in  the  judg- 
ment. This  bond  was  given  to  Elkins  alone  for  his  sole 
benefit. 

7.  There  was  no  bad  faith  on  the  part  of  Palfrey  in  gi?ing 
this  note  to  Zacharie,  and  even  if  there  was,  he  had  a  right 
to  avail  himself  of  it.     5  La.  Rep.  375. 

8.  The  release  of  the  principal  obligation  by  the  dis- 
charge of  Palfrey  under  the  insolvent  laws,  extinguished  the 
accessary  obligation  of  the  defendant. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  a  bond  given  by  the  defendants  is 
which  Palfrey  is  principal,  and  Zacharie  surety.  The  bond 
was  executed  in  pursuance  of  an  act  of  the  legislature  filing 
limits  or  bounds  for  the  public  jail  of  the  city  of  N.  Orleans, 
and  authorising  persons  in  the  custody  of  the  sheriff,  whether 
on  mesne  process  or  under  execution,  on  giving  bond  with  good 
and  sufficient  security  to  obtain  the  privilege  of  the  prison 
bounds,  &c. 

In  the  present  case  the  action  is  prosecuted  against  the 
surety  alone,  the  principal  having  obtained  the  benefit  of  our 
insolvent  laws  and  consequently  being  released  from  cm 
pursuits.  Judgment  was  rendered  against  the  defendant 
Zacharie  in  the  court  below,  from  which  he  appealed. 

An  exception  was  taken  on  the  part  of  the  defendant  rela- 
tive to  the  manner  in  which  the  order  requiring  the  shenfl  to 

cierid  error*  asslgu  the  boud  was  made.  This  exception  had  the  appear- 
when  they  appear  .  •!  1  /•  1  AoMitiH* 
merely  as  such  in  aucc  of  somc  wcight  whcu  first  prcscuted ;  but  on  reuetww 

entering    orders,  *■  riniS" 

be^'aiSIfed  toVf^  ^®  ^^^  of  opiuiou  with  the  judge  a  quo^  that  the  error  or  iw 
{B^iitVd^^^^  ^^  relation  to  this  matter  was  merely  clerical,  and  ougW 
'id^"^  •""""  not  to  be  allowed  to  affect  the  rights  and  interest  of  the  plai^ 
tiffin  the  action. 
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As  to  the  merits  of  the  cause,  its  decission  depends  on  the    trimeriW  " 


SLKINS 

vs. 

ZACHARIE. 


effect  which  ought  to  be  given  to  one  single  fact,  that  is,  the 
alleged  permission   granted  by   the  plaintiff  allowing  the  vs. 

defendant  in  execution  to  absent  himself,  &c.  The 
evidence  fully  establishes  that  the  defendant  Palfrey, 
who  had  been  arrested  on  a  ca.  sa.  and  given  bond  as 
required  by  law  to  remain  within  the  prison  limits,  did  go 
beyond  those  limits.  Unless  he  was  authorised  so  to  do, 
either  by  leave  of  the  court,  or  by  (he  order  or  permission 
of  the  plaintiff  in  execution,  the  bond  was  forfeited  by 
this  act  of  the  defendant  and  his  surety  rendered  liable  to 
pay  all  consequential  damages  to  the  person  at  whose  suit 
he  had  been  arrested  and  imprisoned.  But  it  is  contended 
in  favor  of  the  surety,  that  the  principal  by  departing  from 
the  prison  bounds  under  the  circumstances  in  which  it  was 
done  did  not  break  his  covenant,  and  consequently  no  obli- 
gation was  imposed  on  the  surety  to  pay  the  penalty,  or  make 
satisfaction  to  the  plaintiff  on  account  of  injury  done  or  dam- 
ages suffered  by  him.  Because  the  violation  of  the  conditions 
of  the  bond  was  the  consequence  of  an  act  done  in  pursuance 
of  the  consent  and  permission  of  the  person  at  whose  instance 
the  debtor  was  confined  within  the  limits  of  the  jail.  The 
existence  of  this  consent  and  permission  rests  on  the  interpre- 
tation which  must  be  given  to  a  note  addressed  by  the  plain- 
tiff to  Mr.  Eustis  his  counsel  in  this  ceise,  and  who  had  acted 
for  him  in  obtaining  the  judgment  and  issuing  the  capias  ad 
satisfaciendum  on  which  Palfrey  had  been  arrested  and  im- 
prisoned. This  note  in  the  shape  of  an  open  letter  was  de- 
livered to  the  defendant  in  execution  and  addressed  as  above 
stated.  It  is  in  the  following  words,  ^  Mr.  Palfrey  wishes  to 
leave  the  city  for  his  family,  to  be  absent  ten  days.  As  far 
as  I  am  interested  in  the  suit  against  him;  I  consent  to  suspend 
proceedings  against  him,  and  that  he  may  be  absent  that  timeJ*^ 
The  only  condition  or  limitation  contained  in  this  instru- 
ment, is  such  limitation  as  the  interest  of  the  writer  was 
legally  subjected  to,  in  the  property  which  he  had  in  the 
judgment  and  execution;  and  in  relation  to  his  right  of 
control  and  use  of  them.      If  he  had   full  property  and 
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Eastern  Dis.  control  over  this  judgment  and  execution,  then  his  consent 

-■  that  the  defendant  might  absent  himself  from  the  prisoo 

*^vs^^       bounds  for  the  space   of  ten  days    was  co-extensiTe  with 

zACHARiE.     the  interest  and  control  which  he  held  over  the  instrument 

IVhfire  a  debt-       i_  •    i  it     _•      j     .1  •  •  .  ^     .1  •    • 

or  is  impriioned  which  authoHsed  the  impnsonment,  and  the  pernussioD 
and  *  ezeS^tfon  granted   was  unconditional  and  without  limit  or  resenre. 

exclusively  in  the  -_^ 

name  of  the  The  judgment  and  ca.  sa.  under  which  Palfrey's  confine- 
thoufh  *    others  ment  took  place.  are  exclusively  in  the  name  of  Elkins,iQ 

may  hare  an  in-  ^  '  •'  ' 

Sriner'hl'SIIll  ^^^  manner  the  first  was  obtained  and  the  last  issued 
SI^riJ^TiiiniuJ '^'^^7  ^®r®  therefore  in  a  legal  point  of  view  entireljli' 
ezecutiM''*  fivoi  property,  and  the  measures  pursued  under  them  were  severe 
*'eotueiu,  M*ybr  legal  stcps.  By  his  own  power  through  the  aid  of  the 
to  abaent  himse'if  court  ho  bouud  the  defendant  and  by  his  individual  an- 
which  the  debtor  thoHty  he  had  a  right  to  release  him,  which  he  did.    The 

arails        himself  /• 

and  [leaTes  the  evidcuce  of  the  casc  docs  not  clearly  show  that  any  other 

prison         limits  •'  ^ 

J^*^®*!*!^**^^  persons  were  at  the  time  interested  in  this  judgment  and 
Sr^  ^^m  execution  either  legally  or  equitably.  Consequently  to 
thereby  *dili^  make  the  consent  and  permission  granted  by  the  plaintii 
available,  did  not  require  the  concurrence  of  any  one  else; 
and  therefore  the  circumstance  of  the  note  having  been 
addressed  to  Mr.  Eustis  ought  not  to  be  permitted  to 
destroy  the  right  and  privilege  which  the  defendant  ac- 
quired under  it* 

The  plaintiff  in  execution  for  whose  benefit  the  ftm 
The  plaintiff  in  limits  boud  was  taken  is  the  only  person  who  had  power  over 

ezecntion        for  .  -,  /      \       *■  i  m. 

whose  benefit  the  its  couditions;  hc  Consented  to  release  them,  (at  least  lera- 

prison    bond    is  1  fnr 

**^Sn"who  *?M  porairly,)  he  agreed  to  let  the  defendant  go  at  large  lor 
tui^  iSdT;  *^®  period  of  ten  days;  he  was  willing  that  his  adversar)' 
dSSJ'bi^tUnt  should  enjoy  his  liberty,  should  be  released  from  the 
S!fTe'?'dLdhL":  restraint  imposed  by  the  bond.  Volenti  non  JU  injuria. 
rM  t  e  surety,  g^  ^.^  couseut  the  surety  was  discharged  from  all  obliga- 
tions created  by  that  bond;  and  being  once  discharged i^ 
could  never  have  effect  against  him  afterwards. 

It  is  therefore  ordered,  &c.,  that  the  judgment  of  tne 
District  Court  be  avoided,  reversed  and  annulled;  and  it  i 
further  ordered,  &c.,  that  judgment  be  here  entered  for 
defendant,  Zacharie,  with  costs  in  both  courts. 


the 

is 

charged 
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Eastern  Dis. 

Jrnne,  1834. 


DUPRE  w.  REGGIO,  TUTRIX,  &c. 

DUPRX 
V9. 
APPXAL  FROM  THE  COURT  OF  THE  FIRST  JUDICIAL  DISTRICT.  RCGOIO, 

TUTSUb  ^^• 
6    653 

The  heir  who  is  present  Is  subrogated  to  the  rights  of  those  absent,  and     -^  —  - 
whose  existence  is  not  known,   and  is  entitled  to  receive  the  whole 
succession. 

The  correctness  of  the  judgment  of  the  Court  of  Probates  cannot  be 
questioned  in  the  District  Court. 

The  attorney  of  the  absent  heirs  is  the  proper  person  to  lepresent  them 
in  all  cases  where  they  are  interested,  even  after  the  executor  or 
curator  of  the  estate  is  discharged. 

The  attorney  of  absent  heirs  does  not  become  funtua  officio  by  the 
discharge  of  the  testamentary  executor. 

The  plaintiff  alleges  he  is  the  transferee  bj  notarial  act 
of  all  the  rights  of  J.  M •  Benoit,  and  his  two  brothers  to 
the  succession  of  the  late  Eloi  Hacher,  who  were  his  heirs 
instituted  by  his  will;  that  A.  Reggio  the  late  husband  of 
the  defendant  confessed  judgment,  bj  notarial  act,  which  is 
annexed,  and  acknowledged  to  be  indebted  to  said  suc- 
cession in  the  sum  of  seven  thousand  dollars,  payable  at 
the  expiration  of  five  years  from  the  29th  of  February  1828; 
and  the  defendant  widow  Reggio,  common  in  property  with 
her  minor  children  are  bound  for  the  payment  of  said  sum* 
He  prays  that  the  widow  Reggio  in  her  own  right  and  as 
tutrix  of  her  said  minors,  be  adjudged  and  decreed  to  pay 
said  debt  with  interest  and  costs. 

The  defendant  pleaded  a  general  denial;  and  that  the 
transfer  of  Hacher^s  succession  is  void,  because  the  person 
(J.  M.  Benoit,)  making  it  did  not  represent  all  ike  heirs 
and  that  it  was  made  without  consideratiofl;  even  admitting 
the  transfer  and  judgment  to  be  binding  the  plaintiff  cannot 
enforce  his  claim  in  the  manner  and  for  the  amount  set 
forth;  and  finally  that,  although  the  execution  under  the 
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Eaitsrr  Dn.  will  of  Hacher  has  been  discharged,  without  collecting  all 

=3  the  debts  due  his  succession,  the  plaintiff  as  transferee  i: 

^^*       not  authorised  to  enforce  their  collection ;  but  that  the  wi'J 

msooio,      naust  be  executed,  and  the  forms  of  law  prescribed  in  sod 

TUTRIX,    Ac.  '  '^ 

cases  be  observed. 

On  the  trial  and  from  the  evidence  adduced  thereon,  the  case 
appears  as  follows:  Eloi  Hacher  made  his  will  in  ISSiJn 
which  he  bequeathed  legacies  to  the  amount  of  three 
thousand  five  hundred  dollars,  and  instituted  his  three 
nephews,  J.  M.  Benoit,  Paul  F.  Benoit,  and  P.  Benoit,  hi- 
heirs,  with  the  right  of  accretion  to  the.  survivors  or  survivor 
of  them,  if  any  of  them  died  before  him.  An  executor 
was  appointed.  The  succession  was  opened  in  the  parish 
of  St.  Bernard,  and  an  inventory  made  in  1829;  the  ex- 
ecutor continuing  in  office  by  successive  orders  of  the 
Probate  Judge,  until  finally  discharged  in  1833.  The 
plaintiff  soon  after  brought  suit  against  the  attornej  for 
the  absent  heirs  of  Hacher,  claiming  the  succession  on  the 
assignment  of  J.  M.  Benoit  (the  other  two  brothers  sup- 
posed to  be  dead,)  transfering  all  the  rights  of  said  heirs  (o 
him,  and  claiming  to  be  put  in  possession  thereof.  He  va« 
put  in  possession  accordingly,  and  among  the  dehts  to  it 
was  the  one  now  claimed. 

On  the  part  of  the  defendant  it  is  insisted  that  the  attorney 
of  the  absent  heirs  did  not  and  could  not  represent  the  suc- 
cession; that  some  representative  should  have  been  appointed 
contradictorily  with  whom  the  plaintiff  should  have  asserted 
his  clainos,  and  that  the  decree  rendered  putting  him  io  pos- 
session would  not  protect  the  defendant  in  paying  the  debt 

The  district  court  had  some  doubt  from  article  1210  of  the 
Louisiana  Gxfe  which  seemed  to  require  the  attorney  to  go 
out  of  office  when  the  executor  was  discharged;  but  article 
1655  provides  that  he  cannot  discharge  himself  until  the  sue- 
cessioais  liquidated,  and  article  1654  makes  it  his  duty  to 
take  care  of  the  interests  of  the  absent  heirs,  &c.  The  cour 
considered  the  attorney  for  the  absent  heirs  in  office,  and 
only  proper  defensor  against  the  plaintiff    Judgment  was 
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rendered  in  favor  of  the  latter  for  the  distributive  share  of  the  ^^™?-?"- 
heirs  of  Hacher  after  paying  the  legacies.  = 


DUPRB 

The  defendant  appealed.  9$. 

RE6GIO,         TV- 
„ .    -  TRIX,  &C. 

The  case  was  submitted  without  argument  by  Mr.  Pichot 
for  the  plaintifif,  and  Mr.  Derbigny  for  the  defendants. 

Mabtin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  states  that  one  Hacher  made  his  last  will  and 
testament,  and  after  bequeathing  several  legacies,  the  residue 
of  his  estate  he  gave  to  his  three  nephe\f  s  with  the  benefit 
of  accretion  to  the  survivors  or  survivor  offtbem;  and  that  the 
legacies  were  paid  by  the  testamentary  executor,  who  liqui- 
dated the  estate  and  who  was  discharged  by  the  Court  of  Pro- 
bates. That  one  of  the  instituted  heirs  and  residuary  lega- 
tees,  transferred,  for  a  valuable  coB|||eration,  all  his  right 
and  interest  in  the  succession  to  tb^Haintiff,  (the  other  two 
heirs  their  existence  being  unkno^^  or  being  dead,)  who 
was  by  the  Court  of  Probates  of  the  parish  of  St.  Bernard 
where  the  succession  was  opened,  put  into  possession  of  the 
estate;  that  one  of  the  defendants,  (widow  Reggio)  is  in 
community  with  the  minor  children  and  heirs  of  Reggio  are 
indebted  to  the  estate  transferred  to  him  and  refuse  pajment. 
Wherefore  he  prays  judgment,  &c. 

His  claim  hsis  been  resisted  on  the  ground  that  the  attor- 
ney of  the  absent  heir,  did  not  and  could  not  represent  the 
succession ;  and  that  some  representative  ought  to  have  been 
appointed  contradictorily  with  whom  the  plaintiff  might  have 
asserted  his  claim;  and  as  this  was  not  done  the  decrees  of 
the  Court  of  Probates  in  faVor  of  the  plaintiff  could  not  afford 
sufficient  protection  to  the  defendants  against  the  claim  of  his 
transferor's  co-heirs  if  they  ever  appeared. 

There  was  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 

We  have  not  been  favored  with  any  arguments  on  the  side 
of  the  appellants.  The  counsel  of  the  appellee  has  filed  the 
following  points. 
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Eastkkr  Du.      The  Louisiana  Cod&,  art.  78,  baa  a  positive  provision  under 

•/MMf  ln34  ^^ 

=  which  the  plaintiff  as  transferee  of  the  heir  present,  and  as 

'^^^^^^     subrogated  to  the  right  of  those  absent,  whose  existence  is 

DAuiTOT.      not  known,  is  entitled  to  receive  the  whole  succession. 

prwnJil'wbro!      The  corrcctuess  of  the  judgment  of  the  Court  of  Probates 

of  thwe  Ibien^  caunot  be  questioned  in  the  District  Court     Code  of  Prae- 

wad  whom  exist-  cno 

enco  is  not  koown  ttC€  uilo* 
and  is  entitled  to 

TOcciSiOT ''******      ^^^  attorney  of  the  absent  heirs  was  the  proper  person  to 
The  correctness  represent  and  defend  them  in  a  suit  in  which  they  were 

of  the  judfinent       '■  ^ 

of  the  Court  of  interested. 

Probates    cannot 

SeD^rtrktc^urt!      ^^  ^^^  ^^^  become/undi«  officio  by  the  discharge  oi  the 
The  attorney  of  testamentary  executor.     La*  Code^  1210,  1654:  and  1655. 

the  absent  heirs  is  "^ 

to''rSprJ2nuhS!      '*  ^^  appeared  to  us  the  judge  of  probates  did  not  err  in 
IlJS;:^?  rendering  judgment  for  the  plaintiff. 

ed,  even  after  the 
executor  or  cura- 

dischsrged.  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 

absent  h!?ra  adjudgment  of  the  Court  of  Probates  be  affirmed  with  costs. 

not  become  Jkn- 
tut  ojfieio  by  the 
discharge  of  the 
testamentary  ex 
ecuior. 


49^  m\  JOUBLANC  M.  DAUNOY. 

6    656 
114      32 

A.PPBAL   FROM  THE   COURT   OF  THE  FIRST  JUDICIAL  DISTRICT. 


Where  a  person  contracts  with  a  workman  to  build  several  houses  for  ■ 
certain  price  payable  at  fixed  periods,  and  discharges  him  before  the  com- 
pletion of  the  edifices,  and  it  is  in  proof  the  work  was  well  executed,  the 
latter  will  recover  the  full  amount  of  his'  work  andlabor  done  as  on  a 
qttatUum  ffieruU. 

The  plaintiff  sues  to  recover  three  thousand  seven  hundred 
dollars  from  the  defendant  which  he  alleges  is  the  balance 
due  him  of  the  price  of  building  three  houses  for  her,  in  pu^ 
suance  of  an  agreement  between  them.     The  plaintiffalleges 


V8. 
DAUNOT 
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that  he  contracted  with  Miss  Daunoy  to  build  her  three  ^^jj^^j'gg^"* 
houses  in  the  city  of  New-Orleans,  for  the  sum  of  nine  thou-  ===== 
sand  and  seventy-five  dollars;  that  he  went  on  to  perform 
faithfully  his  work  until  near  the  close,  when  he  was  ill- 
treated  and  discharged  by  the  defendant;  that  the  work 
which  he  actually  done  on  said  houses  amounts  to  nine  thou- 
sand dollars,  of  which  sum  five  thousand  three  hundred  dollars 
has  been  paid  to  him,  leaving  a  balance  of  three  thousand 
seven  hundred  dollars  unpaid,  which  the  defendant  refuses  to 
pay  and  for  which  he  prays  judgment. 

The  defendant  pleads  a  general  denial;  admits  she  em- 
played  the  plaintiff  to  build  her  houses  according  to  certain 
written  contracts  annexed;  one  made  on  the  8th  of  April 
1833,  for  the  building  of  two  houses,  &c.  for  two  thousand 
five  hundred  dollars  each;  and  the  other  the  29th  of  August 
for  the  construction  of  a  house  and  out-buildings  for  three 
thousand  seven  hundred  and  fifty  dollars.  She  charges  that 
the  plaintifi*  done  said  work  so  negligently,  unskillfully  and 
in  such  an  unworkmanlike  manner,  that  she  was  compelled 
to  employ  other  workmen  to  complete  the  work,  and  that 
she  has  sustained  an  actual  damage  in  the  delay  and  expense 
of  paying  other  workmen  to  finish  the  houses,  &c.  to  the 
amount,  over  and  above  what  the  plain tifif  done  and  received, 
three  thousand  and  fifty  dollars,  for  which  she  prays  judgment 
in  reconvention. 

The  district  judge  was  of  opinion  from  the  evidence,  that 
the  plaintiff  was  prevented  by  the  defendant  from  completing 
the  work.  Sht  repeatedly  harreissed  the  plaintiff  with  threats 
and  finally  told  him  in  the  presence  of  his  workmen  to  quit 
the  work,  and  speaking  to  the  workmen,  she  told  them  to 
quit  working  on  her  buildings,  that  she  would  not  pay  them. 
The  workmen  all  ceased  to  work  in  consequence  thereof. 

The  plaintiff  is  a  man  of  color,  and  the  defendant's  nephew 
acted  as  her  agent,  between  whom  and  the  workmen  there 
appears  to  have  been  no  difficulty,  but  the  defendant  inter- 
fered and  countermanded  his  orders.  It  was  in  proof  that 
she  invited  the  plaintiff  to  return  and  complete  the  contract 

83 
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Eastbrn  Dm.  bat  he  refused.    In  relation  to  the  workmanship  and  mate- 

J«fM,  1834. 

—  rials  it  was  proved  to  be  well  done  and  of  good  materials. 
J0UBLA50         There  were  two  sets  of  experts  called  on  to  estimate  the 

vs.  * 

DAunor.  yalue  of  the  work  done,  from  whose  different  estimates  the 
district  judge  was  of  opinion  there  was  a  balance  due  the 
plaintiff  of  two  thousand  five  hundred  dollars,  and  gave 
judgment  accordingly. 

The  defendant  appealed. 

The  plaintiff  in  his  answer  joined  in  the  appeal  and 
claimed  the  amount  as  prayed  for  in  his  original  petition. 

Gznon,  for  the  plaintiff  and  appellee. 

The  proprietor  may  cancel  at  pleasure  the  contract  with 
an  undertaker  to  build;  but  in  doing  so  the  contract  is  dis- 
solved in  all  its  parts,  and  the  latter  can  recover  the  full 
amount  of  his  work  and  labor  done  by  other  evidence 
than  that  of  the  written  contract.  La.  Code  273&  2 1^ 
Rq>.  331. 

Roselius^  for  the  defendant. 

1.  The  District  Court  erred  in  its  judgment,  because  the 
contracts  were  not  cancelled  by  the  defendant,  but  were 
violated  by  the  plaintiff. 

2.  Even  if  the  plaintiff  was  dismissed  by  the  defendant 
the  amount  allowed  him  is  exorbitant  and  not  supported  bj 
the  evidence.  The  contract,  though  not  conclusive  evi- 
dence, yet  it  affords  strong  proof  of  the  real  value  o(  the 
work-     2  La.  Rq>.  331.    5  ih.  260. 

3.  At  all  events  the  plaintiff  is  not  entitled  to  receive 
more  than  was  allowed  in  the  estimate  of  one  of  the  ex- 
perts amounting  to  one  thousand  four  hundred  dollars. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  from  the  defendant  the  value  o/ 
certain  labor  done    and    materials  furnished  in  building 
several  houses,  which  the  plaintiff  undertook  to  construe 
and  finish  for  prices  fixed  by  contracts  which  are  allegeo 
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have  been  violated  by  the  defendant  in  forbiding  the  un-  ^^*™Jo^"' 
dertaker  to  proceed  to  complete  the  works  agreed  on,  after  ===== 
he  progressed  in  the  undertaking  nearly  to  its  completion,    ^^^h^™*  * 
&c«      The  court  below  gave  judgment  for  the  plaintiff,         ^' 
from  which  the  defendant  appealed. 

The  decision  of  the  cause  depends  mainly  on  matters  of 
fact.  The  evidence  is  somewhat  contradictory,  as  generally 
happens  in  cases  of  this  kind. 

The  court  below  concluded  from  the  whole  testimony, 
giving  to  each  part  such  right  as  was  considered  reasonable, 
that  the  contract  had  been  violated  by  the  conduct  of  the 
defendant,  and  was  no  longer  binding  on  the  parties,  and      where      • 

'  o  o  i^  '  peraoa    contract! 

that  the  plaintiff  was  consequently  entitled  to  recover  as  x>n  J|i**  b„*,7"';i'j"'^ 
a  quantum  meruit  the  value  of  the  work  by  him  actually  ^""""pr^ce  "p^yl 
done  and  the  costs  of  materials  furnished.  By  a  calculation  riodBrami  db~ 
in  pursuance  of  these  premises  the  sum  due  by  the  appel-  before'the  co^ 
lant  was  ascertained  and  mdement  accordingly  rendered,  edieces,  and  u  la 

•'       ^  ° -^  in  proof  the  work 

We  have  examined  the  testimony  and  the  law  of  the  case,  *•«»  '^e"  execut- 

•^  ^  od,  the  latter  will 

and  are  unable  to  discover  any  error  either  in  the  prin-  J^^„„J  ^^^  'jJJ 
ciples  assumed  or  the  conclusions  of  the  court  below.  ^one  m^  on^a 

qmantum  meruit. 

It  is  therefore  ordered,  &c.  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs. 


GODDARD'S  HEIRS  tm.  URaUHART.  ITm 

49    905 
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The  prescription  under  the  Spanish  law,  of  debts  on  simple  contracts  result- 
ing from  chirographory  or  private  instruments  of  writing  is  ten  years. 

The  CwU  Code  of  1606,  art  65,  p,  486,  which  provides  that  aU  aetknu,  4rc.  are 
prescribed  after  tlurty  years,  does  not  repeal  the  previous  law  which  pre* 
scribes  personal  acflons,  debts  on  lUmple  contracts,  dbc.  after  a  lapse  of 
temyemn. 
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ooddard's 

HEIRS 
VS, 
URQURART. 


Eastsrn  Dis.  Under  the  Loumaaa  Code  the  prescription  of  personal  actions  and  debts  er- 
Jme,  1834. 

denced  bj  cbirographoiy  instruments,  is  twenty  years  against  persons 

residing  out  of  the  state. 

Where  the  law  is  changed  after  prescription  begins  to  run,  the  time  which 
elapsed  under  the  law  preceding  the  alteration  is  to  be  computed  according 
to  that  law,  and  that  which  follows  is  to  be  reckoned  according  to  the  new 
law;  and  the  time  acquired  under  the  old  law  is  to  be  added  to  that  acqai- 
red  under  the  new  law,  in  the  projMrtion  that  each  time  bears  to  the  term 
required  by  the  old  and  new  laws. 

So  in  a  personal  action  in  which  the  prescription  under  the  Spanish  law  is  ten 

years,  and  nine  years  and  seven  months  having  expired,  and  only  five 

months  wanting,  at  the  promulgation  of  the  Louisiana  Code  in  1825.  which 

changed  the  prescription  of  personal  actions  as  running  against  absentees 

to  twenty  years:  held  that  ten  months  is  required  under  the  new  law  to 
complete  the  prescription. 

In  an  action  on  a  notarial  instrument,  executed  by  the  defendant  to  a  third 
party  to  raise  a  mortgage  when  he  had  surrendered  up  the  debt  for  which 
the  mortgage  was  given,  but  in  which  he  acknowledges  the  receipt  of  the 
money;  after  a  lapse  of  twenty-three  years  before  suit,  a  juiy  may  well 
infer  from  this  great  length  of  time,  corroborated  by  circumstantial  proof 
that  the  debt  never  existed,  or  has  been  paid,  and  their  verdict  for  the 
defendant  will  not  be  disturbed. 


This  is  a  personal  action  on  a  notarial  instrument  of  wri- 
ting, instituted  against  Thomas  Urquhart,  and  commenced 
by  Wm.  F.  Goddard  a  citizen  of  South-Carolina  in  1830,  in 
which  he  claims  five  thousand  and  ten  dollars,  as  the  amount 
acknowledged  to  have  been  received  by  the  defendant  in 
said  act. 

The  record  and  evidence  shows,  that  in  the  year  1805,  one 
John  Almond  died,  intestate,  in  the  Territory  of  Orleans, 
leaving  a  considerable  property,  consisting  principally  in 
slaves  and  some  land.  Thomas  Urquhart  was  appointed  the 
administrator  of  his  estate,  and  caused  the  property  to  be  sold 
on  a  credit  of  twelve  months;  the  slaves  and  lands  remaining 
mortgaged  until  payment.    Among  the  notes  taken  by  the 
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administrator  for  the  price  of  slaves  sold,  was  one  given  by  Eastern  Dm. 
judge  Prevost;  for  five  thousand  and  ten  dollars,  and  secured 
by  a  mortgage  on  the  slaves  purchased  by  him. 

In  March  1806,  one  John  Paisley,  (the  husband  by  a  second 
marriage,  of  Almond's  only  daughter  and  sole  heir,)  came  to 
Louisiana  from  South-Carolina,  with  full  powers  to  receive 
the  estate  of  Almond.  On  the  25th  of  March  1806,  Thomas 
Urquhart  rendered  his  account  as  administrator,  which  was 
received,  and  the  Superior  Court  for  the  Territory  of  Orleans 
or<lered  the  effects  and  monies  belonging  to  said  estate  to  be 
paid  over  to  Paisley,  which  was  done,  and  Urquhart  dis- 
charged as  administrator  and  his  bond  cancelled. 

On  the  8th  July  1807,  Urquhart  signed  an  act  of  the 
following  purport: 

**  Pardevant  nous,  Pierre  P^desclaux,  notaire  public,  &c.: 
Fut  pr6sent  le  Sr.  Thomas  Urquhart,  n6gt.,  demeurant  en 
cette  ville;  lequel  en  sa  quality  d'ex^cuteur  testamentaire 
de  feu  Jean  Almond,  reconnait  avoir  reiju  du  Sr.  Jean  B. 
Prevost  la  somme  de  cinq  mille  dix  piastres  pour  autant 
que  le  dit  Sr.  lui  devait,  par  acte  a  notre  rapport  dat6  du 
six  Mars  mil  huit  cent  six,  au  moyen  duquel  payement,  le  dit 
Sr.  Urquhart  en  sa  dite  quality  s'est  d^sist^  et  s^par^  de  tons 
ses  droits  et  propri^t^s,  acquis  et  quitte  le  dit  Sr.  Prevost 
du  montant  des  clauses  au  dit  acte  du  six  Mars,  donne  main 
levee  pure  et  simple  de  Phypoth^que  consentie  en  sa  faveur 
et  souffert  que  radiation  en  soit  faite  sur  le  r^gistre  conser- 
vateur  et  partout  ou  besoin  sera,  dont  quittance  requise  et 
octroy^e." 

"Faitetpass^  en  notre  6tude  a  la  Nouvelle-Orl^ans,  le 
jour  et  an  que  dessus,  en  presence  des  Srs.  J*  B.  Ramirez 
et  Joachin  Lozano,  t^moins  qui  ont  sign^  avec  le  Sr. 
comparant  et  nous  notaire.  "  La  minute  est  sign^e.'* 
Thomas  Urquhart,  executor  of  John  Almond.  J.  Lozano, 
J.  B.  Ramirez,  Pierre  Pedesclaux,  notary. 

Upon  this  act  suit  was  brought.  Thomas  F.  Goddard 
the  original  plaintiff,  was  the  only  surviving  child  and  heir 
of  Mary  A.  Almond,  by  her  first  marriage  with  William 
Goddard  of  South   Carolina.     She  nor  the  plaintiff  ever 
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Eastern  Du.  resided  in  Louisiana.    Mary  A.  Almond,  afterwards  Mrs. 

Jtme  1834. 

=  Goddard,  and  finally  Mrs.  Paisley  was  the  only  child  and 
sole  heir  of  John  Almond,  deceased,  whose  estate  was  ad- 
ministered by  the  defendant. 

John  Paisley,  her  husband,  came  to  LionisiaDa  and 
received  the  estate  as  her  legal  representative,  in  March 
1806.  The  note  of  judge  Prevost  was  surrendered  up  to 
him  with  the  other  effects.  Mrs.  Paisley  died  the  July 
following,  in  South  Carolina,  and  John  Paisley  in  De- 
cember following,  (all  in  1806)  shortly  after  his  return  to 
to  South  Carolina. 

Thomas  F.  Goddard,  the  plaintiff,  was  born  November 
8,  1794,  was  of  full  age  in  1815,  and  instituted  this  suit 
fifteen  years  afterwards,  in  1830.  He  died  pendente  lite 
and  bis  heirs  have  continued  the  litigation  to  its  conclusion. 

The  defendant  pleaded  the  general  issue  and  prescription. 

On  the  trial  the  plaintiff  offered  the  act  sued   on  in 
evidence;  also  the  act  of  sale  and  mortgage  of  the  slaves 
purchased  by  judge  Prevost  in  1806,  at  the  sale  of  Almond's 
estate,  reciting  the  note  which  he  gave  for  the  price  in  the 
sum  of  five  thousand  and    ten  dollars;   and  likewise  the 
record  of  the  suit  in  the  Territorial  Courts  of  Paisley  vs. 
Urquhartj  in  which  the  latter  renders  an  account  of  his 
administration  and  surrenders  up  all  the  notes  and  eSects 
of  Almond's  estate  to  Paisley,  Provost's  note  being  iacluded. 
The   plaintiff  also  produced  an  act  signed  by  Paidey  in 
May,  in  1807,  in  which  he  appoints  Urquhart  his  attorney 
in  fact  to  act  for  him,  but  no  mention  is  made  of  any  debts 
left  for  collection,  or  is  there  any  evidence  that  Urquhart 
ever  acted  under  it;  he  did  not  sign  the  act  or  accept  of 
the  agency.     The  defendant  offered  the  books  of  T.  and  D. 
Urquhart  (which  were  offered,  likewise  in  evidence  by  the 
plaintiff,)  in  which  all  the  transactions  in  the  administra- 
tion of  Almond's  estate  were  regularly  entered  and  earned 
through  until  the  close  and  discharge  of  the  defendant  by 
order  of  court     The  note  of  Prevost  vrith  all  the  others 
taken  for  the  sale  of  the  estate  of  Almond  are  entered, 
specified  and  delivered  up.    This  note  or  its  proceeds  never 
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again  appears  in  these  books.  Another  note  on  Reed  and  ^r*"fgj^"* 
Lilly  for  three  thousand  three  hundred  and  twenty  four 
dollars,  which  was  included  among  those  delivered  up  to 
Paisley,  was  afterwards  discounted  by  T.  &  D.  Urquhart 
and  passed  regularly  through  the  books  of  the  firm.  David 
TJrquhart  who  also  testified  for  defendant,  states  that  he 
was  intimate  with  his  brother's  affairs,  they  done  all  their 
business  together,  and  he  never  heard  of  this  debt  of  Pre- 
vost's  after  the  note  was  surrendered  up  to  Paisley.  He 
was  so  familiar  with  all  their  business  Ihat  he  thinks  it 
hardly  possible  that  his  brother  could  have  received  this 
sum  without  his  knowledge.  Other  circumstances  were 
adduced  as  negative  proof  that  the  defendant  never  re- 
ceived the  amount  of  Prevost's  note. 

The  jury  returned  a  verdict  for  the  defendant;  after 
discharging  a  rule  for  a  new  trial,  the  District  Judge  gave 
judgment  confirming  the  verdict. 

The  plaintiff  appealed. 


Preston  J  for  the  plaintiff  and  appellant. 


1.  Contended  that  Urquhart  received  the  sum  claimed,  at 
the  date  of  the  act  sued  on  in  July  1808;  and  that  this  suit 
was  instituted  in  1830,  between  which  twenty-two  years 
have  elapsed. 

2*  This  is  a  personal  action,  and  according  to  the  Ctrt7 
Code  of  1808,  art.  65,  p.  486,  "after  thirty  years  all  actions 
either  personal  or  real  are  prescribed.'' 

3.  This  provision  of  the  Civil  Code  in  force  during  the 
time  of  this  claim  embraces  the  present  suit  which  is  a  per- 
sonal action.  There  is  no  special  provision  in  the  Code  or 
in  the  Spanish  law  as  to  the  prescription  of  an  action  for 
money  received  on  a  bond  and  mortgage  for  the  price  of  slaves. 

4.  If  there  be  merely  a  general  provision  of  the  Spanish 
law  that  personal  actions  are  prescribed  by  ten  years,  I  con- 
tend that  the  general  provision  of  the  Civil  Code  of  1806^ 
repeals  by  superceding  it. 

5.  The  latter  is  a  later  provision  of  the  law  on  this  subject 
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***i™r83?"'  ^  which  the  former  law  must  yield.  The  affirmation  that  a 
personal  action  is  prescribed  by  thirty  years  is  a  negation 
that  the  same  action  is  prescribed  by  a  shorter  period*  The 
new  law  is  irreconcilable  with  the  old.  Civil  Code^  ari.  39, 
p.  6.     7  Mar.  J>r.  S.  108. 

6.  The  laws  of  Spain  were  the  same  as  to  the  prescription 
of  debts  as  provided  in  the  Civil  Code  of  1808.  Partida  3, 
Ht.  29,  /.  22. 

7.  The  63d  law  of  Toro  afterwards  fixed  the  prescription 
of  personal  actions  not  at  ten  years  as  is  contended  for  on  the 
other  side,  but  at  twenty  years.  It  is  the  right  of  execution 
on  a  personal  obligation,  not  an  action  on  a  personal  obliga- 
tion which  this  law  prescribes  in  ten  years.  JVbv.  Rec*  book 
4,/iV.  15, /.  6. 

8.  Febrero  comments  at  large  on  this  law  which  is  a  little 
obscure,  and  establishes  conclusively  that  the  personal  action 
is  prescribed  only  by  twenty  years;  but  leaves  it  doubtful 
whether  that  twenty  years  does  not  commence  only  after  the 
prescription  of  the  executory  process  by  ten  years,  which 
would  make  the  whole  prescription  thirty  years  as  in  the 
Partidas*    Febrero^  p*  1,  cA.  7,  sec*  4,  nos.  72,*  73,  74  and  75. 

9.  Gomez  in  his  commentary  upon  the  law  of  Toro  seems 
to  think  it  may  stand  with  that  of  Don  Alonzo  in  book  3d.  tit. 
13,  law  Z  of  the  Ordenamiento  Real.  But  it  is  entirely  incon- 
sistent with  that  law  and  supercedes  it. 

10.  On  an  inspection  of  the  original  law  of  Tbro  it  will  be 
seen  that  the  prescription  established  by  Don  AUmzo  is  ex- 
pressly repealed,  and  consequently  is  not  noticed  in  the  Parti- 
das^  nor  by  Lopez  or  Febrero. 

11.  This  law  was  published  by  the  cortes  held  in  Tbro  in 
1505,  but  the  Partidas  was  often  subsequently  republished  and 
sanctioned  by  Spanish  authority.  Vide  Ord.  Philip  II.  of 
March  1567  in  the  beginning  of  the  Recopilacion^  also  Rec. 
book  2,  tit.  1,  lam  3. 

12.  This  action  was  not  prescribed  under  the  law  of  Two. 
In  1808  when  the  money  was  received,  Goddard  the  plain- 
tiflf  was  a  minor  about  fourteen  years  of  age.    He  came  of 
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13.  The  adoption  of  the  Louisiana  Code  in  1825,  changed 


OODDARD  8 
HXJRS 


the  prescription  of  personal  actions  to  ten  years  when  present,         ««• 
and  twenty  if  absent,  and  repealed  the  Spanish  law.     The 
new  Code  cannot  act  retrospectively,  and  therefore  does  not 
bar  the  present  action.     La*  Code^  3508. 

14.  On  the  merits,  this  case  rests  on  an  authentic  act  ac- 
knowledged by  the  defendant,  of  the  receipt  of  money  belong- 
ing to  the  plaintifl  's  ancestor,  and  raising  a  mortgage  given 
to  his  estate. 

Currr/j  for  defendant. 

1.  Thomas  Urquhart  is  sought  to  be  made  liable  for  the 
amount  of  a  note  given  by  judge  Prevost  to  him  as  admin- 
istrator of  Almond's  estate,  for  the  purchase  of  certain  slaves* 
It  is  in  proof  that  this  note  was  surrendered  up  to  Paisley  in 
March  1806,  and  no  evidence  is  produced  that  it  ever  after 
came  into  his  hands. 

2.  The  act  sued  on  was  signed  by  Urquhart  the  8th  July, 
1807,  more  than  a  year  after  Prevost's  note  was  given  up, 
and  is  a  simple  instrument  raising  the  mortgage  and  ac- 
knowledging to  Prevost  that  the  money  was  received. 

3.  Upon  the  very  face  of  the  act,  it  being  made  single 
for  the  sole  purpose  of  raising  Prevost's  mortgage,  the  clause 
acknowledging  payment  was  evidently  inserted  to  comply 
with  the  forjns  of  law. 

4.  This  is  not  a  question  of  the  force  and  validity  of  an 
authentic  act,  which  by  our  law  makes  full  proof  between 
the  parties  to  it,  of  the  obligations  contained  in  it. 

5.  The  act  is  in  favor  of  judge  Prevost,  and  as  between 
them  the  defendant  would  be  estopped  from  disputing  the 
obligation  it  contains  as  to  the  release  of  the  debt  and 
extinguishment  of  the  mortgage. 

6.  But  as  to  all  other  persons  not  parties  to  the  instru- 
ment, as  the  parties  to  this  suit,  it  is  merely  an  extra-judi- 

cially  admission,  which  by  its  very  terms  is  founded  in  error. 

84 
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*^jT«Rj' Dis.  This  admission  stands  on  the  same  footing  with  that  of  any 
'  parol  admission,  and  its  validity  must  be  tested  bj  the  same 
rules  of  evidence. 

7.  Then  neither  the  plaintiffs  or  their  ancestors  in  whose 
right  they  claim,  were  parties  to  this  act.  The  plaindflTs 
counsel  admits  it  was  signed  by  Urquhart,  for  the  purpose 
of  raising  a  mortgage  given  to  the  estate  of  plaintiffs 
ancestor. 

8.  This  was  the  sole  object ;  but  it  was  signed  in  error, 
for  though  Urquhart  is  styled  in  the  act  ^executor  testamen- 
t^ire^^  and  to  his  signatures  is  affixed  "executor  of  John 
Almond,'*  he  never  wais  executor;  being  appointed  in  the 
first  instance  administrator  only. 

9.  Thomas  Urquhart  never  received  the  money  he  is 
charged  with,  because  Prevost's  note  was  not  in  his  poeses- 
sion;  it  was  delivered  up,  and  no  vestige  of  it  or  its  proceeds 
ever  after  appears  in  any  of  the  evidence,  except  what  is 
attempted  to  be  inferred  from  the  act  sued  on. 

10.  There  is  negative  proof  that  Urquhart  never  received 
this  money  arising  from  the  lapse  of  time,  the  negative 
silence  of  the  books  of  T.  and  D.  Urquhart,  through  which 
all  their  money  transactions  passed,  and  a  mass  of  circuiD- 
stantial  evidence. 

11.  An  intelligent  jury  on  hearing  all  the  testimony,  have 
pronounced  a  verdict  for  the  defendant  and  the  district 
judge,  before  whoib  the  case  was  tried,  was  fully  satisfied  of 
the  correctness  of  the  verdict,  and  refused  a  new  trial. 

13.  This  court  has  said  where  a  case  presents  no  ques- 
tion of  law,  but  merely  one  of  fact  on  the  weight  of  testimony^ 
the  verdict  will  not  be  disturbed,  unless  it  is  manifestly 
erroneous.  6  Martin^  JV.  5.,  71.  Ibd.  530.  Ibd.  538.  3 
Martin^  JV.  S.,  155. 

13.  So  in  a  hard  action  where  the  defendant  acted  with 
good  intentions  and  verdict  in  his  favor;  and  where  the  case 
turns  on  a  mere  question  of  fact  and  the  evidence  leaves  it 
doubtful,  the  verdict  will  not  be  distnrbed.  7  MarUn^  371. 
4  L.  Rep.  444. 
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1.  This  claim  or  right  of  action  is  barred  bj  prescription.  heirs 
3.  The  pi  iintifif  claims  in  right  of  his  mother  who  was 
the  sole  heir  of  Almond.  She  inherited  and  was  in  posses- 
sion of  his  estate  at  the  time  of  her  death,  in  July  1806 
Her  succession  at  the  time  the  right  now  claimed  accrued 
was  vacant  as  respects  her  rights  and  property  in  Louisiana. 

3.  If  a  person  dies  in  another  state  leaving  property  in 
this,  and  his  heirs  live  out  of  the  estate,  the  succession  is 
vacant  and  a  curator  should  be  appointed.  1  Mar*  JV.  S. 
202.     12  Mar.  101. 

4.  Prescription  runs  against  a  vacant  estate  though  no 
curator  has  been  appointed.  Civil  Code  p.  486;  art*  62, 
latter  clause.     La.  Code  3492. 

5.  Prescription  has  run  in  this  case  twenty  three  years 
against  the  estate,  in  right  of  which  the  plaintiff  claims, 
and  fifteen  years  after  he  was  of  age,  and  before  the  in* 
stitution  of  this  suit. 

6.  By  the  Spanish  law  debts  were  prescribed  by  the 
lapse  of  ten  years;  ^si  las  deudas  nofueren  demandados  hasta 
diez  anos  que  sean  prescriptca.'^'*  L.  3  of  the  Ordenamiento 
Real.     Don  Alonza  en  Alcala.     Era  1386. 

7.  This  law  has  never  been  repealed.  It  was  enacted 
subsequent  to  the  Partidas  which  were  first  published  in  the 
Cortes  of  Alcala,  in  the  year  1348.  Vide  introduction  to 
Mareau  and  Carlton^s  translation  of  the  Partidas. 

6.  The  authors  of  that  work  state  the  Partidas  and  the 
Ordenamiento  Real  to  have  been  published  in  the  same 
year,  viz:  1348.  This  is  a  mistake;  the  Ordenamiento 
Real  is  dated  thirty  eight  years  afterwards,  viz:  in  1386. 
This  law  is  contained  in  the  Teairo  de  legisladon  as  being 
still  in  force.     Vol.  24,  sec.  10. 

9.  It  is  expressly  recognized  to  be  in  force  by  the  63d 
law  of  Toro  which  made  exceptions  to  it  and  renders  the 
question  of  its  existence  as  a  law  indisputable. 

lOp  The  laws  of  Toro  were  promulgated  in  1505;  the  63d 
is  as  follows:  ^^El  deredio  de  executar  por  obligacion  per* 
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=  la  executoria  dada  sobre  ella  sa  prescriba  por  veinteaDos, 
7  no  menos:  pcro  donde  en  la  obligacion  bay  hipoteca,  o 
donde  la  obligacion  es  mixta,  personal  y  real  ta  deoda  se 
prescriba  por  trcinta  anos,  y  no  menos:  lo  qaal  se  guanie 
sin  embargo  de  la  ley  del  Rey  Don  Alonzo  nuestro 
progenitor,  que  puso,  que  la  accion  personal  se  prtscrihiatjfx 
diez  anos:'  {ley  6,  tit.  15.  lib.  4  R.)  3  JVor.  Rec.  lib,  1ft 
Ht.  8^  ley  5^  p.  196. 

11.  This  law  is  contained  in  the  Jforoissima  Reeopilacm 
published  in  1805,  which  is  the  highest  and  most  conclu- 
siye  testimony  as  to  the  authority  of  the  Ordenamiento  Rd 
being  still  in  force. 

12.  Gomez  in  his  commentary  on  the  law  of  Tm  cod- 
elders  this  law  of  the  Ordenamiento  Real  as  in  force  when  be 
wrote.  He  says;  **Exquibus  datnr  nota  intelligentiaetde- 
claratio,  {ad  leg.  3  iitul.  13  lib.  3  Ordin.)  qua  cavetur,  qaoJ 
actio  vel  obligatio  personalis  tan  turn  durat  per  10  rddos: 
ut  intelligatur,  quando  continetur  in  chirographo  et  scnp 
turaprivata:  and  sic  non  corrigitur  per  istam:  et  ilia  lei 
est  utillisima  et  potest  practicari  cum  bona  coDScieniia, 
quando  quis  solvit  et  non  potest  probare,  vel  aliter  satisJecit 
creditor!."     Commentary  of  Cromez  641. 

13.  The  learned  translator  of  the  Civil  Laws  ot  Spain 
considers  simple  personal  obligations  to  be  prescribed  lo 
ten  years,    p.  109. 

14.  The  rule  of  construction  as  to  the  repeal  of  laws 
established  by  Royal  Ordinance  by  Philip  V.  in  1714, 
shows  conclusively  that  this  law  of  the  Ordenwniienio  R^ 
is  in  force.     1  Rec.  J^oro.     Book  %p.  11,  ley  11. 

15.  The  instrument  of  writing  sued  on  is  a  simple  ackno^' 
ledgment  of  having  previously  received  money  ano  * 
release  of  the  mortgage  to  Prevost;  the  only  party  to  it  being 
the  defendant  Except  as  to  these  objects  and  as  between 
the  defendant  and  Prevost,  every  thing  else  is  dehxn  the 
act,  and  as  to  the  plaintiffs  it  is  a  matter  of  proof  tn  fo^' 


16.  The  act  is  not  executive,  no  executory  process 


could 


issue  thereon ;  and  as  between  the  parties  io  this  sait  i  ^ 
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not  an  instrument  containine  the  clauses  and  obliccations  Eastkrf  Dia. 

°  ^  June,  1834. 

which  bj  the  'Spanish  law  could  be  enforced  in  the  via  — 

executiva.     It  is  simplj  a  personal  obligation.  ^^^he^m"*' 

17.  Even  admitting  the  prescription  in  actions  like  this         ^^' 

1  .  .  .  .11  mi  URqUHART. 

to  be  twenty  years  this  action  is  prescribed.  The  act  by 
which  the  mortgage  was  released  is  dated  July  8,  1807,  so 
that  the  prescription  of  twenty  years  was  complete  in  1827. 
It  is  urged  prescription  did  not  run  against  Goddard  until 
he  came  of  age  in  1815,  as  he  was  a  minor.  He  claims  his 
mother^s  estate  which  was  a  vacant  one  since  1806,  when 
she  died,  and  prescription  runs  against  vacant  estates. 

18.  By  the  Partidas  prescription  run  against  minors  when 
not  uuder  the  paternal  power.  Partida  3,  tiL  29,  /.  8. 
Com*  G.  Lopez.  The  minor  lived  in  a  common  law  state, 
was  not  prevented  from  suing,  particularly  as  he  was  not 
under  the  paternal  power. 

19.  The  prescription  under  the  Spanish  law  was  inter- 
rupted by  the  promulgation  of  the  Louisiana  Code  in  May 
1825.  In  relation  to  the  plaintifiPs  claim  the  prescription 
under  both  systems  was  the  same.  Under  the  Code  it  run 
against  vacant  successions,  and  barred  all  personal  actions 
by  the  lapse  of  ten  years,  when  present,  and  twenty  years 
against  absentees. 

20.  It  is  a  well  settled  as  well  as  an  equitable  principle 
in  relation  to  prescription,  that  the  change  of  law  does  not 
deprive  parties  of  the  benefit  of  the  time  of  prescription 
acquired,  although  the  term  be  not  completed.  The  time 
acquired  under  the  old  law  is  to  be  added  to  that  acquired 
under  the  new  law,  in  the  proportion  that  each  time  bears 
to  the  term  required  by  the  old  and  new  laws.  The  JVo- 
poleon  Code  expressly  declares  how  prescription  is  to  be 
computed  in  the  concluding  article  (2281.) 

21.  But  in  cases  of  delits  contraventions  et  crimes  the 
question  was  left  to  be  decided  on  principles  of  law,  and 
by  these  principles  the  rule  stated  has  been  established  and 
acted  upon  by  the  court  of  Cassation  in  France.  Vide 
Merlin^s  Rep.  de  Jurisprudence  {ed.  of  1827)  Verho  Prescription 
sec*  1.  s.  in.  vol.  23,  24,  page  100  and  seq.  See  cases  of  Jean 
Tisqtiet  and  others. 
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33.  From  what  has  been  said  the  foUowiDg  concluaooi 
are  clearly  deducible: 

L  That  on  the  merits  this  case  is  with  the  defendant; 
and  the  verdict  of  the  jury  should  not  be  disturbed. 

3.  The  Spanish  law  as  well  as  the  La.  Chde  declares  that 
the  prescription  of  personal  actions  is  ten  years. 

3.  That  in  this  case,  the  cause  of  action  arisiog  out  of  a 
vacant  estate,  prescription  runs  from  the  date  of  the  act 
sued  on* 

4.  That  bj  the  Spanish  law,  prescription  run  a|[aio5t 
minors  not  under  the  paternal  authority. 

5.  That  this  case  is  barred  by  the  prescription  of  ten  and 
twenty  years. 

6.  That  according  to  the  principle  acted  on  by  the  court 
of  Cassation  in  France,  the  prescription  acquired  under  the 
old  law  is  computed  as  so  much  in  proportion  to  the  whole 
time,  acquired  under  the  new* 


Prestouj  in  reply  and  conclusion  for  the  plainti£ 


1.  There  is  but  one  point  in  the  argument  of  de/endant's 
counsel  to  which  anything  can  be  added  in  replj*  It^ 
sumes  that  this  claim  is  for  a  vacant  estate  of  plaiDtir s 
mother,  and  invokes  our  law  of  prescription  as  applic^^^^^ 
to  and  running  against  vacant  estates* 

3.  If  this  claim  were  the  vacant  estate  of  the  ancestors  of 
Goddard,  his  acceptance  of  the  estate  would  have  ^a  retro- 
active effect,  that  is  to  say,  he  would  be  considered  ashaviog 
taken  possession  of  the  estate  at  the  time  the  successioD  was 
opened  by  the  death  of  his  mother,"  and  being  a  minor  fro"' 
that  period  his  minority  would  interrupt  the  pre8cripti<>»' 
Old  Code  p.  160,  art.  73. 

3.  But  the  real  fallacy  of  the  argument  consists  in  con- 
sidering this  claim,  the  vacant  estate  of  Goddard's  mother. 
Her  estate  was  not  here,  but  in  South  Carolina;  it  was  not 
vacant,  but  descended  to  Thomas  F.  Goddard,  pw^ed  to 
be  her  only  heir;  ihe  demand  against  the  defendant  wtf 
not  tike  estate  but  a  claim  belonging  to  the  ^^ 
rather  to  the  minor. 


OF  THB  STATE  OP  LOUISIANA. 


671 


4.  It  is  an  error  from  the  very  beginning  of  the  defence  Eastewi  Dm, 

vSlltff  lo94« 


to  apply  the  provisions  of  our  law  made  for  minors  and 
their  property  who  are  residents  in  Louisiana,  to  minors 
abroad  for  whom  they  were  not  made,  and  with  regard  to 
whom  it  is  impossible  to  carry  one  half  the  provisions  into 
efiect,  as  a  few  minutes  reflexion  upon  them  would  teach* 
6.  The  true  view  of  this  case  is  this:  did  Mr.  Urquhart 
receive  five  thousand  dollars  belonging  to  the  grand  mother 
of  the  defendants?  Have  they  succeeded  to  their  grand 
mother  in  South  Carolina?  If  so,  the  claim  is  a  right 
personal  to  them  there.  "Who  can  sue  for  them  here? 
Their  mother?  Is  the  claim  barred  by  prescription  under 
our  laws?    I  have  shown  it  is  not. 


GODDARd'6 

HKIRS 

95. 

mtqOHART. 


Martin,  J.,  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  are  as  follow  :  John  Almond  died 
in  the  territory  of  Orleans,  in  1805;  leaving  a  daughter  who 
lived  in  South  Carolina,  who  was  at  first  married  to  William 
Goddard,  by  whom  she  had  a  son  Thomas  F.  Goddard ;  on  the 
death  of  whose  father,  his  mother  married  John  Paisley. 
She  being  the  sole  heir  of  Almond,  whose  estate  was  admi- 
nistered by  the  defendant,  who  early  in  1806  sold  several 
slaves,  part  of  the  estate,  to  judge  Prevost,  and  took  his  note 
at  twelve  months  for  the  price.  Soon  after  Paisley  came  to 
Louisiana,  and  the  defendant  rendered  him  an  account, 
which  was  examined  and  approved  by  the  court,  which 
ordered  him  to  pay  the  balance  and  surrender  all  the  notes 
and  papers  of  Almond's  estate  to  Paisley.  This  being  done 
the  defendant  was  discharged  from  the  administration  and 
his  bond  cancelled.  During  the  summer  of  the  following 
year,  the  defendant  by  notarial  act  raised  the  mortgage  he 
had  taken  on  the  slaves  sold  to  Prevost,  and  acknowledged 
the  receipt  of  the  consideration  of  the  sale  as  executor  of 
Almond.  Paisley  and  his  wife  die<^  soon  after  the  discharge 
of  the  defendant,  in  the  summer  and  fall  of  1806.  In  1830 
Thomas  P.  Goddard,  Mrs.  Paisley's  only  son  by  her  first 
husband,  and  the  grandson  of  Almond,  brought  the  present 
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Eastern  Dxs.  suit  for  the  recovery  of  five  thousand  and  ten  dollais,tbe 
— =  price  of  the  slaves  sold  to  Prevost. 

The  defendant  pleaded  the  general  issue;  and  thatk 
had  long  ago  paid  over  all  the  monies  and  effects  he  had 
received  on  account  of  Almond's  estate;  and  finallj  opposed 
the  plea  of  prescription. 

The  first  jury  could  not  agree  on  a  verdict:  a  second 
found  for  the  defendants  An  unsuccessful  effort  was  made 
to  set  aside  the  verdict,  but  the  District  Court  declariflg 
itself  satisfied  with  it,  gave  judgment  accordingly. 

Thomas  F.  Goddard  died  pendente  lite;  his  heirs  came  in 
and  are  the  appellants  from  the  judgment. 

Their  counsel  has  contended  that  it  is  clearly  proved  that 
the  defendant  received  the  money  claimed,  that  there  is  not 
a  tittle  of  evidence  that  he  paid  it,  and  it  is  in  proof  that  the 
appellants  are  entitled,  mediately  through  their  deceased 
father,  to  the  estate  of  Almond,  their  great  grand-father: 
that  the  original  plaintiff  was  born  in  1794,  and  became  of 
age  in  the  month  of  November, 481 5,  so  that  at  the  incep 
tion  6f  this  suit  prescription  did  not  bar  the  claim,  and  the 
action  thereon :  the  promulgation  of  the  Louisiana  Code  in 
the  spring  of  1825,  having  established  the  period  of  teoiiy 
years  for  the  prescription  of  his  claim  as  he  resided  out  of 
the  state,  and  the  code  having  abrogated  all  prescriptions 
not  mentioned  in  the  code  itself. 

On  the  part  of  the  defendant  and  appellee  it  has  heen 
contended,  that  this  action  is  prescribed;  that  by  the  law  of 
the  M  Partidas,  tit.  29,  /.  22,  thirty  years  is  the  period,  the 
lapse  of  which  operates  the  prescription  of  debts,  bat  thi» 
was  altered  by  the  Ordenamienta  Real,  3,  13,  3,  promulgated 
in  1386;  thirty  years  after  the  Partidas;  and  tliat  all  debts 
are  by  this  last  law  declared  to  be  prescribed  by  the  lapse 
of  ten  years.  The  63d  law  of  Toro,  however,  changed  the 
period  as  to  debts  resulting  from  instruments  importing 
confession  of  judgment,  leaving  the  penod  of  t(n yor' 
of  prescription  as  to  the  right  of  suing  out  execution  m 
via  exectUivioj  and  extending  the  period  for  bnnging 
personal  action  in  the  via  ordinaria  to  twenty  y^^^ 


a 
that 
the 
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Chmez,  in  his  commentarj  on  the  63d  law  of  Toro^  expressly 
states  that  it  does  not  repeal  the  law  of  the  Ordenamienlo 
Reah  with  regard  to  debts  resulting  from  chjrographery  or 
private  writings,  which  he  says  are  still  prescribed  by  the 
lapse  of  ten  years.  When  the  63d  law  of  Toro  was  placed 
in  the  Reccpilacion^  a  clause  was  inserted  that  the  period  of 
twenty  years,  is  that  of  the  prescription,  notwithstanding  the 
law  of  the  Ordenamiento  Heal;  a  clause  which  the  counsel 
considers  as  indicative  of  the  opinion  of  the  sovereign,  that 
the  law  of  the  Ordenamiento  Real,  afforded  the  legitimate 
rule  of  decision  in  all  cases  before  the  law  of  Toro;  and  that 
it  is  repealed  in  those  cases  only,  in  which  the  law  of  Toro 
operates,  t.  6.  in  cases  of  debts  resulting  from  an  instrument 
importing  a  confession  of  judgment. 

The  counsel  has  contended  further,  that  the  notarial  act 
by  which  the  defendant  raised  the  mortgage  on  the  slaves  is 
not  as  to  the  parties  to  the  present  suit,  an  instrument  import- 
ing a  confession  of  judgment;  that  it  is  re*  inter  alios  acta; 
that  it  proves  merely  rem  ipsam,  t.  e.  thdt  the  defendant 
made  the  acknowledgment  which  the  act  contains,  and  may 
be  used  to  establish  that  fact,  but  the  plaintiff's  must  show, 
aliunde,  evidence  of  their  right  to  the  money. 

It  has  been  further  urged  that  although  the  fall  period 
had  not  elapsed  for  the  acquisition  of  prescription,  a  few 
months  more  being  wanting,  the  code  has  not  deprived  the 
defendant  of  the  faculty  of  adding  the  time  which  had 
elapsed  before  its  promulgation  to  that  which  has  run 
since;  reckoning  each  period  according  to  the  law  in  force 
at  the  time  it  ran;  that  when  a  new  law  alters  the  period 
of  prescription,  whether  it  makes  it  shorter  or  longer  the 
time  which  elapsed  before  the  change,  is  to  be  reckoned 
according  to  the  former  law  and  vice  versa.  Such  appears 
to  have  been  the  practice  under  a  decision  of  the  Court  of 
Cassation  in  France.  Merlin^s  Repertoire  de  Jurisprudence, 
Verbo, prescription*    Sec*  l,sec.  3. 

The  counsel  has  concluded  that  if  the  prescription  was 
not  completely  acquired,  the  defendant  might  urge  the  long 

time  which  has  elapsed  between  the  time  at  which  the  debt, 

85 
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EAtTBiw  Dm.  if  erer  existed,  arose,  and  the  demand;  apwards  of  twentr 
^  =  odd  years,  as  a  presumption  so  violent  that  it  may  be  cob- 

^^BEiRs       sidered  as  full  proof  that  the  debt  never  existed,  or  that  it 
.»!'.  »•     has  been  satisfied. 

It  has  appeared  to  us  that  dutj  does  not  require  from  the 
tion  under  t£e  court  the  reversal  of  the   judfinnent  appealed  from.   The 

Sponifth   law,   of  ,  .  j         l     o         l 

debta  on  sunpie  counsel  has  shown  that  the  prescription  under  the  bpanish 

contnbctfl   re»ult-  *  ^ 

tog  ^^J^"^,  law,  of  debts  on  simple  contract  under  private  signatare  was 
S^iS5T?» '«»  y^ors;  and  we  cannot  adopt  the  proposition  of  the  coon- 
^'^''  ,  sel  of  the  appellant  that  the  avil  Code  of  1808,  art.  65, 

The  OivUCode  **  ,         •  •    i 

^'JS®'  wfJ-  ^  p.  486,  restored  the  prescription  of  all  debts  to  the  original 

y.  486,  which  pro- i^  '  r  r 

t^!^%^  ^  Standard  fixed  by  the  Partidas^  viz:  thirty  years.  That  article 
£S^y*Sii!dSL'  shows  indeed  that  that  number  of  years  is  the  hr^nm 
Jrovi<IiJr"^  law  tempos,  after  which  all  actions  real  and  personal  are  pre- 
p?^nre?o^  scribed;  but  it  does  not  repeal  prescriptions  theretofore 
contract,  Jt^af-  cxistiug,  although  attached  to  a  shorter  length  of  time, 
year*.  Under  our  present  code  the  prescription  which  tbe  deien- 

jSllSr'cSSef^e  dant  may  avail  himself,  is  that  of  twenty  years. 
KSSIff **itioM      We  believe  we  give  a  sound  construction  to  our  Code,iii 
deneed^ychiro.  adopting  the  opiuiou  of  the  Court  of  Cassation  in  France, 

ffraphory  inatra-  r        a  r  i.rji_«i-;l    »W^I 

taenu,  ia  twenty  whlch  determines  that  in  all  cases  in  which  the  article  a^» 

yean         against  i .  i 

£It"Sf'thriuto  ^^  *^®  Mipoleon   Code  was  not  applicable,  the  time  wnicn 
Where  the  law  preceded  the  change  of  legislation  or  altering  the  period  ol 

ifl  changed  aater  -i  j»         *     *k      anriffflt 

prcKripUon  be-  prescription,  should  be  reckoned  accordmg  to  tne  anuoi 

gins  to  run,  the  *  *  '  ^ 

^IZ^^'tLf^S^  law,  and  that  which  followed  according  to  the  new  law 
toSuOT*is'*tobi      ^^  ^^^^  manner,  nine  years  and  seven  months 
fngT' aiTfaw;  elapsed  between  the  date  of  the  act  by  which  the  defendant 
follows  "to  to^be  raiscd  the  mortgage  on  the  slaves,  and  the  promulgation 
\^  to  th^Ter^the  Louisiana  Code;  and  ten  years  being  theretofore 

law,  and  the  time  .     ■.       /•  .      .  /•  «  ',u%A  id  C0^^ 

acquired    under  pcHod  of  prescription,  fivo  mouths  were  requirea  w 

the  old  law  is  to  *  a  x  '  ^  rw?p  tfac 

u  S?ed  *1indoJ  P'®*®  ^^^  prescription ;  and  as  under  the  Louisiana  iyoa^ 
E^TroptiiS  plaintiffresiding  out  of  the  state,  the  period  of  prescnpti"* 
^  iTZSZ  is  twenty  years  i.  c,  double  what  it  was  before,  the  pto^ 
SJiSd  Mw^iaws!  in  the  present  case  was  bound  by  the  lapse  of  ten  m 
•onS*  MtSm^  ^^^^  *^®  promulgation  of  the  Louisiana  Code, 
iripuon*  ^f;     On  the  merits  it  appears  that  the  jury  migW  well  ifl|^ 
is  ton^ywj  lid  from  the  great  length  of  time,  to  which  the  deman 

seven        months  -  _  nflid       ^ 

haring   expired,  protractcd,  that  the  debt  never  existed  or  was  p»'"* 
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testimoDj  in  a  certain  degree,  leads  the  ndnd  to  the  first  ^^^^"^^gP"* 
alternative.    The  note  of  the  purchaser  of  the  slaves,  had  —  - 
heen  surrendered  by  the  defendant.    From  the  testimony    ^^y^'  ^^ 
it  may  be  inferred  he  did  not  receive  the  amount.    His         *'* 

•^  RICHARDS. 

siffnature   was  wanted    to  raise  the    mortffaffe.  and  the 

®  o    O   '  and     only     five 

acknowledgment  that  he  received  the  money,  may  have  ^^  ronmi"*- 
been  inserted  in  a  clause  of  style.  All  this  raises  a  sus-  J^SiS^  ctJ^^ 
picion  that  the  claim  did  not  exist;  and  the  improbability  of  J^^'ged  n^^n- 
its  having  existed  for  nearly  the  quarter  of  a  century,  forms  MnS'^MtioM^^M 
in  favor  of  a  defendant  of  an  irreproachable  character,  ever  Swrnfe*  ■*"^ 

twenty        years: 

able  to  pay  every  fair  claim  against  him,  antmo  opihusque  ^^^^^\  *?" 
paraiusj  a  very  strong  presumption  which  was  entitled  to  jjf^^to^'cJ^^  °JJ 
great  weight  with  the  jury.  **»«  prcscripuon. 

In  an  action  on 
a  notarial  instrn- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  b*y  th^  defendant 

•     J  n   -»       T\,       »        d-^  1  /*•  I  1  '°  "   *^'"''**  party 

judgment  of  the  District  Court,  be  affirmed  with  costs.  to  >'^e  «  "nort- 

gage  when  he 
had  surrendered 
up  the  debt  for 
which  the  mort- 
gage was  given, 
but  in  which  he 
acknowleges  the 
-  receipt    of     the 

money;  after  a 
lapse  ef  twenty- 
three  years  be- 
fore suit,  a  jury 
may  well  infer 
from  this  great 
length    of   time, 

HOUGH,  CURATOR  OF  EARLE,  m.  RICHARDS.  corroborated  by 

'  circumstantJial 

proof    that     the 

debt  never  ezist- 

▲PPKAL   FROM   THE  PARIIH    COURT  FOR   THS    PARI8B    AND   CITY   OF  ed,  or  has  been 

paid,    and    their 
MEW  ORLEANS.  verdict     for    the 

defendant  will 
not  be  disturbed. 

Where  no  bill  of  exception  is  taken  or  objection  made  to  the  admission  of 
evidence  on  the  trial,  it  is  too  late  to  object  to  it  on  appeal. 

The  fact  of  the  plaintiff's  attorney  asking  the  defendant  for  a  settlement  of 
the  account  between  them,  is  evidence  of  an  amicable  demand  on  the  latter. 

The  plaintiff  as  curator  of  the  estate  of  the  late  Lawrence 
Earle,  claims  of  the  defendant  five  hundred  and  fifty-nine 
dollars,  as  a  balance  due  the  deceased  for  work  and  labor 
done  for  the  latter,  as  an  iron  and  brass  moulder,  according 
to  an  account  annexed  for  which  he  prays  judgment. 

The  defendant  avers  he  owes  the  estate  of  Earle  nothing 


vs. 

RICHARIM. 
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*^"f  "VsJ?"*  ^^^  ^^^  ^^  amicable  demand  was  made  by  the  plaintifi^ 
— =  wherefore  he  prays  that  the  suit  be  dismissed  at  plaintiff  s 

HOUGH,     CURA-  .  .•  p  r  JJ  i_  j 

tor,  &4i.  c^^  ^  vexatioas,  &c*  In  an  amended  answer,  he  annexed 
an  account  current  with  Earle,  in  which  he  brings  the 
latter  in  debt  one  hundred  dollars  and  forty-eight  cents, 
which  he  pleaded  in  compensation  and  reconvention,  and 
prays  judgment  against  said  estate  for  the  balance  due  him 
on  said  account. 

The  parish  judge  after  hearing  the  evidence  and  argu- 
ments of  counsel,  was  of  opinion,  that  the  plaintiff  had  satis- 
factorily proved  as  well  by  a  book,  the  entries  of  which  were 
made  by  the  clerk  of  defendant  as  by  other  testimony,  that 
the  deceased  was  entitled  to  the  sum  of  five  hundred  and 
forty-eight  dollars  and  sixty  two  cenfs. 

That  the  defendant  failed  to  establish  his  defence;  and 
that  the  amicable  demand  was  proven. 

Judgment  for  plaintiff.     Defendant  appealed. 

APMillen^  for  the  plaintiff. 
Duncan^  contra. 

BuLLABD,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  as  curator  of  the  estate  of  Earle,  sues  to 
recover  of  the  defendant  a  balance  alleged  to  be  due  for 
work  and  labor  done  in  his  foundery  from  January  till  June, 
1833,  at  four  dollars  per  day.  The  defendant  denies  that  he 
owes  any  thing.  In  a  supplemental  answer  he  alleges  that 
no  amicable  demand  was  made  before  the  inception  of 
this  suit,  and  he  sets  up  a  claim  in  compensation  and 
reconvention. 

It  is  contended  that  the  court  below  erred  in  allowing  as 
evidence  entries  made  in  a  book  by  a  clerk,  whose  duty  it 
was  to  keep  the  time  of  the  workmen  in  the  foundery.  No 
bill  of  exceptions  was  taken  to  the  admission  of  the  book  as 
evidence,  nor  of  the  testimony,  to  show  that  the  entries  were 
made  by  a  clerk,  and  it  appears  to  have  been  an  account  of 
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the  work  done,  kept  by  an  agent  of  the  defendant  himself,  Eaitiiw  Dm. 
Having  been  admitted  without  objection,  it  was  too  late  to  '— 

object  to  it  in  this  court.     But  independently  of  the  book,  it  ^o^^'^^  cvrjl- 
is    shown  that  the  plainti£Ps  intestate  did  the  work  as  charg-         vs. 
ed.     From  the  16th  of  March  till  the  Ist  of  June,  he  is     ^''^''^^• 

1.       1.11/*  1  1  mi  .  Whore  no  bill 

credited  with  only  forty-two  days  work.     This  appears  to  us  ^f  exception   is 
to   account  for  the  time  said  to  have  been  lost  by  sickness,  tjonmade  u  tho 

■^  '  admiMion  of  evi- 

and  with  which  the  defendant  seeks  to  charge  him  by  his  h"irtM**ilte  to 
plea  in  reconvention.  ^' '**"**"  'p* 

It  is  shown  that  the  plaintiff's  attorney  asked  the  defen- 
dant for  a  settlement,  who  replied  that  he  owed  Earle  The  Act  of  the 

*-  plaintiff's   attor- 

nothinc'.    This  was  in  our  opinion  sufficient  evidence  of  an  ^ey  aakin?  the 

"  *  defendant  for    a 

amicable  demand.  -  aeiuement  of  the 

*  account  between 

We  have  examined  the  evidence  in  the  record,  and  con-  S-^*^**  MiiabS 
cur  with  the  judge  a  qa/o^  in  his  view  of  the  rights  of  the  uSct!**  °"  ** 
parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the 
court,  that  the  judgment  of  the  Parish  Court  be  affirmed 
with  costs. 


SOUUE,  CURATOR,  &c.  w.  AZERETO. 

APPEAL  FROM  THE  PARISH  COURT  FOR  THE  PARISH  AJfD  CITT  OF  NEW-ORLBAV9. 

Where  there  is  no  question  of  law  raised,  and  the  case  is  simply  one  of  fact, 
and  the  enquiry  is,  whether  the  evidence  supports  the  judgment,  which  on 
a  close  examination  does  not  show  that  the  judgment  is  erroneous,  it  will 
be  affirmed  with  costs. 

The  plaintiff  as  curator  of  the  estate  of  E.  Rillieux  an  ab- 
sentee, claims  from  the  defendant  eleven  thousand  five  hun- 
dred dollars,  as  the  price  of  work  and  labor  done  and  materials 
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Eastirn  Dis.  fiiraiflhed  by  said  RiUienx  in  erecting  thiee  booses  and  feor 

yiOM,  1834.  ''  ^ 

=  kitchene  for  the  defendant  according  to  a  written  contract 
CURATOR,  'i&c.  between  tbem.  The  plaintiff  avers  that  the  work  vas  com- 
▲zERETo  pl^^<l  i^  Januaiy  1832,  and  tendered,  which  was  a  few 
months  later  than  agreed  on,  but  the  delay  was  occasioned 
by  bad  weaiAer  and  was  provided  for  by  the  contract.  He 
also  alleges  that  since  the  absence  of  RiUieuz  he  has  caused 
an  examination  and  snrvey  of  said  buildings  to  be  made,  and 
finding  them  executed  according  to  contract  he  tendered 
them  again  to  the  defendant  who  refuses  to  receive  or  pay 
for  them;  wherefore  he  prays  judgment  for  die  whole  amount 
due  thereon. 

The  defendant  avers  th^t  no  amicable  demand  wa«  made 
according  to  law;  he  admits  the  contract  for  the  erecting  the 
buildings  and  the  price  as  stated  therein,  but  that  the  build- 
ing were  to  have  been  finished  and  delivered  in  November 
1831 ;  and  that  they  have  not  been  completed  according  to 
contract;  are  leaky  and  put  up  in  an  unskilful  and  unwork- 
manlike manner,  in  consequence  of  which  he  is  not  bound  to 
,  receive  and  pay  for  them;  wherefore  he  prays  to  be  disnussed. 

He  avers  that  he  has  paid  three  instalments  of  two  thousand 
three  hundred  dollars  each,  on  account  of  said  buildings;  and 
also  six  hundred  and  thirty-five  dollars  to  the  father  of  said 
Rillieux,  for 'which  latter  sum,  together  with  one  huudred  and 
twenty  dollars  in  damages  per  month  for  the  delay  in  com- 
pleting the  work  and  until  it  shall  be  delivered  to  him,  he 
prays  judgment  in  reconvention. 

Experts  were  appointed  and  an  umpire  to  report  the  value 
and  manner  of  the  work  done,  &c,,  and  several  witneses 
sworn  who  testified  as  to  the  tender  made  to  the  defendant  by 
plaintiff  and  also  to  the  manner  tb^e  work  was  performed. 

The  parish  judge  considered  a  tender  proved  by  two  wit- 
nesses of  the  keys  of  said  buildings  by  plaintiff  to  defendant 
which  was  putting  the  latter  in  morH  according  to  laWf  La* 
Code^  arU  190f5,  second  paragraph. 

That  the  defendant  refused  to  aocepA  the  deljlvery  on  the 
ground  tbat  seyeral  articles  q(  the  contract  were  not  compUed 
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with,  and  that  he  failed  to  put  the  plaintiff  in  defiiolt  accord*  EAtrmDu. 


^ZBRETO. 


ing  to  the  article  1907  of  the  Louisiana  Code* 

That  it  is  proved  the  plaintiff  took  the  opmion  of  two  re-  ^^o*'  &c!^ 
spectable  builders  before  tendering  said  buildings  who  stated,     ^,^f', 
as  theyhaye  testified, that  the  work  was  receivable  according 
to  contract. 

That  after  examining  the  testimony  on  both  sides  without 
impeaching  the  veracity  or  honesty  of  any  of  the  witnesses,  it 
preponderates  to  the  side  of  the  plaintiff. 

That  it  appears  there  were  some  small  deficiencies  in  the 
execution  of  the  work  at  the  time  it  was  tendered  which  the 
sum  of  one  hundred  and  fifty  dollars  would  fiilly  compen- 
sate, &€• 

That  as  it  was  stipulated  the  work  should  be  completed  by 
the  25th  of  November  1831,  and  in  default  one  hundred  and 
twenty  dollars  per  month  for  delay  was  to  be  charged,  unless 
the  delay  was  occasioned  by  bad  weather;  and  the  evidence 
showed  the  tender  was  not  made  until  the  90th  of  April  1832^ 
which  after  deducting  for  bad  weather  as  proved,  leaves  four 
months  delay  at  one  hundred  and  twenty  dollars  per  month 
amounts  to  four  hundred  and  eighty  dollars,  to  be  taken  from 
the  price. 

That  it  was  proved  seven  thousand  five  hundred  aiid  thirty- 
six  dollars  had  been  actually  paid  by  defendant,  which  de- 
ducted from  eleven  thousand  five  hundred  dollars  and  after 
deducting  the  four  hundred  and  eighty  dollars  for  delay  and 
one  hundred  and  fifty  for  repairs,  leaves  a  balance  of  three 
thousand  three  hundred  and  thirty-four  dollars  and  ninety- 
three  cents  in  favor  of  the  plaintiff.  Judgment  rendered 
accordingly.    The  defendant  appealed. 

Schmidt  and  SouU^  for  plaintiff  and  appellee. 
Ckmon^  contra* 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff^s  claim  for  work  and  labor  done  by  Rillieux 
for  the  defendant  in  erecting  certain  houses,  is  resisted  on  the 
ground  that  the  houses  were  not  finished  and  completed  ac- 
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^"■"f  P"-  cording  to  the  agreement  between  the  parties;  that  they  wrc 

=  leaky  and  in  other  respects  so  inartificiallj  and  UDskilfallr 

KOTT  &  CO.  gpgc^gj  that  the  defendant  was  warranted  by  law  and  accord- 
DouM iNG  inor  to  his  contract  to  refuse  to  receive  and  accept  them  whicii 
he  did  accordingly.  He  claimed  a  sum  in  reconrention  for 
moneys  advanced  on  account  of  Rillieux  and  for  damages. 
There  was  judgment  for  the  plaintiff  but  he  was  decred 
to  pay  the  costG  of  suit;  the  Parish  Court  being  of  opinioo 
there  was  no  amicable  demand  proved  which  was  expresglj 
denied  by  the  defendant* 

From  this  judgment  the  defendant  appealed  after  an  onsac- 

cessful  efibrt  to  obtain  a  new  trial.     The  plaintiff  has  prajed 

that  it  may  be  amended,  so  as  to  decree  the  payment  o/'cosu 

by  the  defendant. 

Where  there  is      No  poiut  of  law  has  been  raised,  so  that  the  question  which 

S^?  ^d^  the  the  case  presents  is  one  o{  fact,  whether  the  plaintiffbas  sop- 

esse  is  siniply  odc  i   i  j 

offhctandtheen-  ported  his  plca  by  evidence;  the  parish  judge  has  concmded 
rS^'tho**ud'*-  *^**  ^®  ^*^»  ^^^  *  ^^^^®  examination  of  the  testimony  doc? 
J*  diie^i^na"  ^^^  enable  us  to  say  he  erred. 

tioB     does     not 
show      that    the 

neoQB,  it  wiu"S     It  is,  therefore,  ordered,  adiudeed  and  decreed,  that  the 

•ffirmad         with  '  '  '        J       & 

«»t«*  judgment  be  aflSrmed  with  costs. 


NOTT  &  CO.  vs.  DOUMING  ET  ALS. 

APPEAL  FROM  THE  COURT  OF  THE  PARISH  AND  CITY  OF  IfEHT-OBLKAS* 

After  the  dissolation  of  a  commercial  firm,  a  partner  cannot  bind  n»  ^ 
partners  by  endorsement. 

hnt 

Public  notice  of  the  dissolution  of  a  partnership  is  ^od  as  to  strsnger*. 
not  in  relation  to  customers  or  others  previously  dealing  with  the  wto- 
are  entitled  to  particular  notice. 


KT  AL!>. 
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EiiSTERX    Difl. 

Where  public  notice  was  given  of  the  dissolution  of  a  partnership  and  the      '^''***_1^**_. 

■I  in 

endorsement  of  the  name  of  the  firm  appeared  to  be  made  afterwards  on    nott  &  co. 
the  note  in  suit  which  was  purchased  through  the  agency  of  a  broker ;  held       dooming 
that  the  presumption  of  notice  to  the  plaintiff  is  in  favor  of  the  defendant 
and  that  the  former  was  bound  to  show  that  he  came  within  the  exception, 
by  being  a  customer  entitled  to  particular  notice. 

This  suit  was  instituted  bj  the  endorsees  and  holders  of  a 
promissory  note  against  P.  Du  Bertand,  Emile  Douming  and 
Henri  Legendre,  composing  the  late  firm  of  Du  Bertrand, 
Douming  &  Co.  The  note  sued  on  was  drawn  by  one  P. 
Amirati  in  favor  of  P.  Du  Bertrand  for  one  thousand  four 
hundred  dollars,  who  endorsed  it,  and  then  endorsed  the 
name  of  the  commercial  firm  of  Du  Bertrand,  Douming  and 
Co.  thereon,  which  note  was  sold  by  a  broker  to  the  plain tifis. 
Emile  Douming  separated  in  his  answer  and  pleaded  a  gene- 
ral denial.  Judgment  was  taken  against  the  other  defend- 
ants by  default. 

It  appears  from  the  evidence  that  the  partnership  of  Du 
Bertrand,  Douming  &  Co.  was  formed  on  the  3d  of  February 
1833,  and  dissolved  the  3d  of  April  following  by  public  notice. 
The  endorsement  was  made  by  Du  Bertrand  of  the  name  of 
the  firm  during  its  continuance.  The  note  which  was  made 
payable  the  last  day  of  January  1834,  at  the  domicil  of  the 
payee,  (P.  Du  Bertrand)  in  New-Orleans,  was  protested  for 
non-payment  on  the  3d  day  of  February.  The  notary  states 
in  his  certificate  of  notice  to  the  endorsers,  "that  again  on  the 
3d  day  of  February  1834,  he  gave  notice  of  the  protest  to  the 
drawer,  by  putting  it  in  the  post-ofiice,  directed  to  him  at 
Donaldsonville,  (La.)  and  again  on  the  4th  to  Du  Bertrand 
and  Du  Bertrand  &  Co.  endorsers,  which  he  delivered  respec- 
tively to  themselves,  &c. 

The  question  on  which  the  parish  judge  decided  the  case 
was,  whether  the  defendant  Douming,  who  pleaded  the  gene- 
ral issue,  had  been  duly  notified  of  the  protest.  The  court 
decided  it  in  the  negative. 

The  plaintiff  appealed. 

86 
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Eastern  Dis.      Strawbridgej  for  the  plaintiffs. 


June,  1834. 


M.  1.  Urged  that  the  notice  was  sufficient.     The  certificate 

ET^ALsr  ^^  ^^^  notary  that  he  had  "given  notice  to  themselves'''  neces- 
sarily implies  that  notice  had  been  given  to  more  than  one  of 
the  members  of  the  firm,  consequently  to  all. 

2.  The  presumption  of  law  is  in  favor  of  the  pablic  officer 
having  done  his  duty,  and  the  word^  naturally  imply  it.  3 
L(u  Rep.  476. 

J.  Seghersj  for  the  defendant. 

1.  Contended  that  no  legal  notice  of  protest  to  the  defend- 
ant as  endorser  had  been  shown. 

2.  That  from  the  whole  tenor  of  the  notary's  certificate  it 
appears  that  the  word  respectively  relates  to  the  notices  given 
to  the  two  respective  sets  of  endorsers  on  the  note^  viz:  one 
to  Du  Bertrand  and  another  to  Du  Bertrand,  Douming  &  Co. 
and  that  by  using  the  words  to  themselves  the  notary  plainly 
meant  that  he  gave  notice  to  the  first  endorser,  and  that  he 
likewise  gave  another  notice  to  the  second  endorser,  (Du 
Bertrand,  Douming  &  Co.  which  firm  no  longer  existed)  but 
to  whom  or  what  member  of  the  firm  this  second  notice  was 
delivered  does  not  appear. 

3.  Throughout  the  whole  of  this  transaction  Papet  acted 
as  the  agent  of  the  plaintiffs  who  are  the  holders  of  the  note, 
and  who  testified  to  the  dissolution  of  the  partnership. 

[In  the  record  sent  up  to  the  Supreme  Court  a  mistake 
was  made  in  copying  the  note  in  which  it  appeared  to  have 
been  dated  the  7th  May  1833,  instead  of  the  7th  March.] 

BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

The  decisien  of  this  case  seems  to  have  turned  in  the  court 
of  the  first  instance  on  the  insufficiency  of  the  notice  of  pro- 
test given  to  the  defendant  as  a  member  of  a  commercial  firm, 
by  which    the    note   was    endorsed.     But  the    pleadings 
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and  evidence  present  other  questions  upon  which  we  enter-  ^'^J^'^JLP"' 
tain  less  doubt  than  on  that  of  notice* 


NOTT    «.V.   CO. 

The  firm  of  Du  Bertrand,  Douming  &  Co.  was  dissolved  vs. 
on  the  3d  of  April  1833,  and  public  notice  given  in  the  Bee  jet  ^i  g, 
and  Courier  on  the  following  day.  On  the  7th  of  May  fol- 
lowing the  note  in  question  was  drawn  payable  to  Du  Ber- 
trand  personally  at  his  domicil,  it  was  endorsed  by  him,  first 
in  bis  own  name  and  then  in  the  name  of  the  late  firm  and 
subsequently  came  into  the  possession  of  the  present  plaintifis. 
The  defendant  being  sued  as  endorser  in  his  character  of  a 
member  of  the  firm,  pleads  the  general  issue. 

After  the  dissolution  of  the  firm,  it  is  clear  that  Du  Ber.  lutioal?!^^' 
trand  could  not  bind  his  late  partners  by  endorsement.  Pub-  Danner  ^'not 
lie  notice  of  such  dissolution  is  good  as  to  strangers  who  have  ners  by  ?»'£!»- 

meat. 

not  previsously  dealt  with  the  firm,  but  not  as  to  its  former  Pubucnouceof 
customers,  who  are  entitled  to  particular  notice,  or  at  least  a  VltMratirp  tf 
that  notice  should  be  brought  home  to  them.  Chitty  on  Bills,  gm,  but^not  Tn 
47.     4  Johnson^ 8  Rep,  224.     3  Day*s  Rep.  353.     6  JohnsorCs  mera  or   othen 

*  •/  ^  previously    deal- 

Rep.  144.  ing  with  the  firm; 

-*  *  they  are  entitled 

It  does  not  appear  in  evidence  whether  the  plaintifis  had  j®  pwt>cu»«'  »«- 
had  any  previous  transactions  with  the  firm,  nor  does  it  appear 
whether  they  had  any  knowledge  of  the  published  notice. 
They  appear  to  have  become  possessed  of  the  note  through 
the  agency  of  a  broker,  who  testified  that  he  had  seen  the 
notice  of  dissolution  in  the  Gazettes  but  could  not  recollect  at 
what  time,  nor  could  he  remember  when  the  note  was  endorsed. 
We  are  of  opinion  that  the  presumption  under  these  circum-    whea    puuic 

*  *  *  notice  was  given 

stances  is  in  favor  of  the  defendant,  and  that  the  plaintiffs  ®I  '**°  di«oiution 

'  .r  of  a  partnenhip 

were  bound  to  show  that  they  come  within  the  exception  by  Illlitof  the"name 
showing  their  previous  dealings  with  the  firm  before  its  dis-  J^arSTt^blTiiiX 
solution.  The  defendant  would  then  be  bound  by  the  act  of  note  in  Buu^hich 
his  partner,  unless  he  showed  particular  notice  to  the  plain-  throuirhtheagcn. 

*  ■■'  *  cy  of  a  brolccr: 

tifls.  ^^^  ^*'  'he  pre- 

•amption  of  no- 
tice to  the  plain- 
tiff is  in  favor  of 
the  defendant  and 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  wq«  bounr^'to 
judgment  of  the  Parish  Court  be  affirmed  with  costs.  c»ne  y^'ithin  the 

•'       ^  exception,  by  be- 

inff  a  customer  en- 
tilled  to  particu- 
lar notice. 
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Eastern  Dm. 

JWM,  1834. 

===  THE  DECISION  ON  A  REHEARING  OF  THIS  CASE 

KOTT    «&   CO. 

V8. 

BOUMIHO 

£T  ALs.  (    Before  notice  of  the  dissolution  of  a  paitnership  to  the  holder  of  the 


■•/ 


ship  endorsemeni,  notice  of  protest  to  a  member  of  the  finn  is  notice  to  aU 
the  partners. 

The  endorsement  of  a  note  which  is  negociated  is  equivaleoi  to  drawiog  a 
f      new  bill ;  and  when  the  endorsement  is  made  in  the  name  of  a  firm,  untS 
notification  of  its  dissolution  to  the  holder  of  the  note,  he  has  a  right  to 
regard  the  firm  as  still  in  existence  as  to  the  demand  and  notice  of  protest. 

A  rehearing  was  granted  in  this  case  on  the  ground  of  a 
mistake  in  the  record  as  to  the  date  of  the  note.  A  true  copy 
was  certified  as  follows:  **Fin  Janvier  prochain  je  payerai  a 
Monr.  P.  Da  Bertrand,ou  ordre,  ason  domicile  a  laNourelJe 
Orleans,  quatorze  cent  piastres  pour  valour  re9ue. 

$1400  00  Donaldson  ville,  7.  Mars  1833'' 

3d  Feb'y  1834."  (endorsed)  "  Du  Bertrand,  Du  Bertrand 
Douming  &  Co," 

BuixARD.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  rehearing  was  granted,  on  the  ground  that 
this  court  had  been  misled  as  to  the  date  of  the  note  sued  on 
by  a  mistake  in  the  copy.  It  now  appears  that  the  note  was 
endorsed  during  the  existence  of  the  firm  of  Du  Bertrand, 
Douming  &  Co.,  it  being  dated  on  the  7th  of  March  instead 
of  May.  The  question  therefore  to  be  decided  is  whether 
the  notice  of  protest  was  sufficient. 

It  is  insisted  by  the  defendants  counsel,  that  after  the  disso- 
lution of  a  commercial  partnership,  each  partner  is  entitled 
to  a  separate  notice  of  protest.  We  think  that  most  of  the 
reasoning  and  authorities  employed  in  the  first  opinion  deliv- 
ered in  this  case,  will  still  apply  under  this  new  aspert  of  it. 
Nott  &  Co.  now  appear  as  having  had  a  transaction  with 
the  firm  and  there  is  no  evidence  of  notice  to  them  of  itsdis 
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solution.    Can  a  dissolution  not  notified  to  them  impair  any  Eastern  Dm. 

^  ,        ,  r  ./        j^j^g^  1834. 

of  the  obligations  of  the  partners  towards  them,  which  arose  ====== 

during  the  existence  of  the  partnership?  we  think  not.     If     J^JcARiyo 
the  notice  would  then  have  been  good,  it  should  be  consider-       *-  ^^' 
ed  sufficient  now,  even  supposing  that  notice  was  not  given  executors  op 
separately  to  each  partner.     The  engagement  on  the  part  of    ^^^ 
the  endorsers  was,  that  if  the  note  was  not  paid  at  maturity,  Jj  J *plrtMShm 
they  on  proof  of  demand  of  the  maker  and  due  notice  to  them,  {£«  ***JartitJIhrp 
would  pay  the  amount  of  the  note.     The  endorsement  was  iico*2f"p*r"otert  S 
in  fact  equivalent  to  the  drawing  of  a  new  bill.     Until  noti-  of  the  firm  is  no- 

*  ^  ^  tice  to  all  of  the 

fication  of  the  dissolution,  the 'plaintiff  had  a  right  to  regard  p*^<j«"- 
the  firm  as  still  in  existence  as  to  the  demand  and  notice.      "J."'  ?*"„•  "?*• 

which  M  DegociA- 

But  the  notary  certifies  that  he  gave  notice  to  the  endors-  JJ^driVSH  "^ 
ers  respectively  in  writing.  The  expression  used  leaves  it  lhL^ndo°riiieDUi 
rather  doubtful  whether  Douming  had  notice  personally  of  or'afirm^utt^h!^ 
whether  the  notice  to  the  firm  was  handed  to  some  other  disMiuUon  to  the 

holder  of  the  note, 

partner  of  the  house.     Under  the  circumstances  of  the  case  »»«  baa  a  right  to 

*  regard  it  aa  atiU 

we  do  not  consider  it  material.  J"  exiftence  aa  to 

the  demand  and 

The  judgment  heretofore  rendered  must  be  set  aside.  And  "**'*®  ©f  protert* 
it  is  further  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  Parish  Court  be  reversed,  and  that  the  plaintiffs  re- 
cover of  the  defendant  E.  Douming,  one  thousand  four  hun- 
dred dollars  with  interest  at  five  per  cent  from  the  4th  of 
January  1834,  and  costs  of  both  courts. 


UNCOLN  FEAAING  &  Co.  w.  EXECUTORS  OF  RUSSELL  BALL. 

▲PPJEAL  FROM  THE    COURT   OP   PR0BATX9    FOR    THE    PARISH  A5D  CITY  OP 

NEW-ORLEANS. 

In  a  salt  for  the  liquidation  and  settlement  of  partnership  transactions  and 
accounts,  all  the  partners  of  a  firm  must  be  made  parties  either  as 
plaintiffs  or  defendants. 
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£a9Tb1in  Di9.  And  where  aU  the  partnen  of  several  firms  are  prayed  to  be  made  parties  to 

•/im«,  1834. 

—     a  suit  for  the  liquidatioa  and  pajrment  of  the  partnership  coDcems^  a&d 

LiNcoLif  ^^^  ^£  ^^^  reside  out  of  the  state  and  no  representative  is  appointei 

7KARIIfO 

&  Co.  those  who  do  appear  may  dismiss  the  suit  for  want  of  all   the  panie 

05 

SIECUT0R9  OF     before  the  court 

RU88KLL  BALL. 

It  is  the  duty  of  the  plaintiff  to  bring  all  the  defendants  before  the  cosit 
by  provoking  the  appointment  of  a  curator  ad  hoc  to  those  ifvho  reade 
out  of  the  state. 

A  petition  of  intervention  in  a  suit  will  not  be  admitted  after  the  trial  of  ikt 
cause  has  commenced. 

Executors  residing  in  another  state,  or  representing  a  testator  whose  win 
was  opened  there,  cannot  intervene  in  a  suit  pending  in  this  state  until 
they  cause  the  will  to  be  made  executory  here. 

This  was  an  action  commenced  in  the  Probate  Court  bj 
Lincoln,  Fearing  &    Co.,  a  commercial  firm   in    Boston, 
against  the  executors  of  Russell  Ball,  deceased,  for  the  li- 
quidation   and  payment  of  the    partnership    concerns  of 
Russell  Ball  &  Co.,  which  the  plaintiffs  allege  thej  caused 
to  be  established  in  New-Orleans,  in  1818,  to  carry  on  the 
sale  and  trade  in  hardware  and  ship  chandlery,  as  a  branch 
oif  their  firm  in  Boston;  that  Russell  Ball  had  charge  of  said 
establishment,  but  in  which  all  of  the  partners  were  equally 
interested,  to  wit:  Lincoln  Fearing,  J.  R.  Newell  and  B. 
Thomas,  composing  the  firm  of  L.  Fearing  &  Co.,  and 
Hawkes  Fearing  residing  in   Boston,  and  of  Russell  Ball 
then  of  New-Orleans;  that  the  firm  in  Boston  furnished  to 
the  establishment  in  New-Orleans  at  different  times,  goods, 
&c.  to  the  amount  of  twenty   thousand  dollars;   and  that 
Russell  Ball  continued  in  possession  of  said  stock  in   trade 
and  made  great  profits,  amounting  to  one  hundred  thousand 
dollars  on  account  of  said  partnership,  and  that  he  refused 
to  account  or  pay  over  any  part  thereof  to  the  firm  of 
Lincoln  Fearing  &  Co.      Hawkes    Fearing,  one  of  the 
partners  in  the  firm  of  R.  Ball  &  Co.  in  New-Orleans, 
died  in  Massachusetts,  in  1826,  leaving  nine  heirs  in  said 
state,  all  of  age. 
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Russell  Ball  died  in  NoTember  1831.  and  E.  and  J.  Ball  Eastern  Dxs. 

'  ./anie,  1834. 

were  appointed  the  executors  of  his  wilL  ===== 

The  plaintiffs,  Lincoln  Fearing  &  Co.  pray    tliat  the     ^ll'^^^l 
executors    account    to   them   and    that    said  partnership       &Co. 
claims  be   liquidated  and  settled;    and   that  the  heirs  of  kxecutors  op 
Hawkes  Fearing  be  made  parties  to  this  suit  with  due  ci-  »^"*^^  *^^'" 
tation,  by  due  process  of  law,  and  that  Lincoln  Fearing 
&  Co.  have  judgment  for  three  fifths  of  the  profits  of  said 
partnership;  less  the  amount  of  profits  of  said  R.  Ball  in 
the  firm  of  Lincoln  Fearing  &  Co.  (three  thousand  dollars) 
being  the  sum  of  fifty  seven  thousand  dollars,  &c. 

The  executors  answered  and  denied  that  any  partnership  ^ 
was  established  in  New-Orleans;  but  admit  that  some  goods 
were ,  sent  out  from  Boston  by  the  establishment  there, 
when  Russell  Ball  came  to  New-Orleans,  to  be  sold  by  him, 
of  the  amount  and  dispositure  of  which  they  are  ignorant, 
and  require  strict  proof. 

The  plaintiffs  filed  a  supplemental  petition  requiring  the 
executors  to  render  an  account  of  their  executorship,  to 
cause  a  true  and  faithful  inventory  to  be  made  of  R.  BalFs 
estate;  and  charging  them  with  acting  unfaithfully  or 
ignorantly  and  mismanaging  said  estate;  and  not  having 
given  sufiicient  security,  &c.,  that  they  be  suspended  in 
their  administration,  &c.  To  which  the  executors  an- 
swered that  the  plaintiffs  were  not  creditors;  that  one  of 
them  (executor)  is  heir  and  both  are  attorneys  in  fact  of 
the  other  heirs  of  said  estate,  and  that  they  do  not  choose 
to  be  at  the  expense  of  making  an  inventory;  and  deny  all 
the  other  allegations  in  the  supplemental  petition. 

The  court  required  the  inventory  to  be  made  as  prayed 
for.  The  trial  of  the  cause  commenced.  An  answer  was 
tendered  on  the  part  of  the  heirs  of  H.  Fearing,  signed 
by  counsel,  disclaiming  to  interfere  in  the  cause,  but  which 
was  rejected. 

After  the  cause  had  progressed  from  time  to  time  in  the 
Probate   Court,  on  the  25th  May  1832,  a  petition  of  inter- 
vention by  the  executors  of  Hawkes  Fearing  was  allowed  to   ' 
be  filed,  joining  the  plaintiffi,  and  praying  that  their  share 
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Eastkrn  Dm.  of  the  partDership  profits  of  the  firm  of  Russell  Ball  &  Co. 

.     ***'      '     n^ay  be  ascertained   and  paid    by    the    executors:    much 

LINCOLN      testimony  was  taken  to  establish  the  claim  of  the  plaiptifi. 

&  Co.       On  the  17th  May  1834,  the  cause  came  on  for  fi^  tnal; 

KXKCDTORs  OF  after  it  had  progressed,  a  motion  was  made  by  defendant's 

RUSSELL  BALL.  ^Qy^g^j  ^^  djsmiss  thc  suit  on  the  ground  that  alljthe  parties 

were  not  properly  before  the  court. 

The  judge  of  probates  was  of  the  same  opinion;  that  by 
the  116th  article  of  the  Code  of  Practice,  when  a  party  in- 
tended to  be  sued  is  absent  and  not  represented  in  the 
state,  the  plaintiif  must  demand  that  a  curator  ad  hoc  be 
appointed;  that  although  the  plaintiff  prayed  for  citation 
and  all  due  process  of  law  against  the  heirs  of  H.  Fearing, 
he  did  not  mention  whether  said  heirs  were  or  not  repre- 
sented, and  did  not  demand  the  appointment  of  a  curator 
ad  hoc;  that  the  trial  having  progressed  on  the  merits,  it 
was  not  in  the  power  of  the  court  to  continue  the  cause  for 
proper  parties:  it  was  dismissed  accordingly. 
The  plaintifis  appealed. 


Maybin  and  Eustis,  for  the  plaintiffi. 

Pierce  and  Preston,  contra: 

Mathews,  J*,  delivered  the  opinion  of  the  court. 

In  this  action  the  defendants  are  called  on  to  render  an 
account  of  certain  partnership  business  alleged  to  have 
been  carried  on  between  the  testator  and  the  plaintiiTs, 
and  to  pay  to  the  latter  their  portion  of  mercantile  profits 
which  were  gained  by  the  trade  that  was  conducted  by  the 
testator  in  the  city  of  New-Orleans,  as  one  of  the  partnen 
of  the  firm  composed  of  Lincoln  Fearing  &  Co.  The 
plaintifis  all  reside  out  of  the  state,  and  also  the  heirs  and 
representatives  of  Hawkes  Fearing  (who  was  a  partner,) 
and  whom  the  petitioners  prayed  to  be  made  parties  to 
this  suit.  The  executors  filed  an  answer  in  which  they 
deny  the  principal  allegations  of  the  petition.  On  these 
pleadings  the  parties  went  to  trial  vrithout  any  appearance 
or  answer  on  the  part  of  the  heirs  of  Hawkes   Fearing* 
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until  the  trial  was  nearly  concluded,  when  an  answer  was  ^J'*"*  ?"• 

'*  '  Jmm,  1834 

tendered  by  their  attorney  disclaiming  any  interest  in  the  - 

caus^     The   court  on  opposition  of  the  other  defendants      ^xlmNo 
refusei^o  admit  this  answer,  and  they  moved  to  dismiss  the       ^  ^^* 
suit  on  \pcount  of  proper  parties  not  having  been  made,  executors  or 
This  motion  remained  undecided  for  some  time,  and  in  the  *''■*■"'  ■ 
interim  the  executors  of  Hawkes  Fearing  filed  a  petition 
of  intervention  in  which  they  sided  with  the  plaintiff  and 
claimed  a  portion  of  the  profits  alleged  to  have  been  made 
bj  the  operations  of  the  firm,  constituted  as  stated  in  the 
orieinal  petition.     The  proceedings  of  the  cause  being  in  ,.  ^"••?»*'"o"J»« 

or  i^  o  o  liquidation      and 

this  state,  the  court  below  finally  rendered  judgment  by  ^V!hiJ"t?«lSJ! 
which  the  suit* was  dismissed  for  want  of  proper  parties,  ^^t^^^i    2f; 

n  i_  •    !_  xi_         1    •    ±*ec  1 -» J  partners  of  a  firm 

from  which  the  plaintins  appealed.  ^.t   be   made 

We  are  of  opinion  that  this  judgment  is  correct.  puintiira  or  de. 

It  is  now  a  principle  settled  by  several  decisions  of  this 
court,  that  in  suits  for  the  liquidation  and  settlement  of 
partnership  transactions  and  accounts,  all  the  partners  of  a 
firm  must  be  parties  either  as  plaintifis  or  defendants.  See 
10  Martin,^  and  dd  JV.  S.  476. 

The  ag^mient  of  one  of  the  counsel  for  the  plaintifis 
seems  to  admit  that  the  ^eirs  of  Hawkes  Fearing  (their 
ancestor  being  a  partner  of  the  concern,  the  liquidation  of 
whose  accounts  is  sought  in  the  present  action,)  were  not 
regularly  before  the  Court  of  Probates  at  the  time  of  the 
trial  of  the  cause;  but  contends  that  this  defect  in  the  pro- 
ceedings ought  to  have  been  suggested  by  the  defendants 
in  an  exception  pleaded  in  limine  litis,  and  that  they  could 
not  legally  take  advantage  of  it  by  a  motion  to  dismiss 
the  suit  after  an  answer  to  the  merits. 

The  rules  established  in  relation  to    dilatory  and  de-    And  where  aii 

"^  the      partners  of 

clinatorj    exceptions    by    the  Code  of  Practice  are  not  •^J^*™  ^'  '^'^ 
applicable  to  a  case  hke  the  present.  Sl^kX- 

AU  the  partners  according  to  the  petition  were  parties  o?"^^  ^SSTeJ! 
to  the  suit;  such  as  might  be  supposed  to  have  an  interest  LiTsomrorrhTm 
contrary  to  that  of  the  succession  of  Ball,  the  testator,  and  lute^nd  no  re- 

_  .  ,  ■  i*       1    •      »/x*  pre»entative       u 

who  did   not  appear   in   the   capacity  of  plamtifls    were  appointed,  thoM 

*•*•  M.  ^  A  ^lj^    jjjj    appear 

prayed  to  be   made  defendants.      The  executors  of  Bail  ™jy  di«nu«.  the 

^      •'  suit  for  want  of 

could  not  have  foreseen  whether  their  co-defendants  would  J51.^**5,j^^*jj{*'**" 

87 
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Eastbrit  Du.  or  would  not  appear  and  become  parties  to  the    action. 

J'tate    1834. 

=  The  situation  of  the  cause  as  presented  to  them    by  the 

Vka^ring     petition  did  not  authorise  the  exception  which  the  plaintifi 

^  ^^'       now  insist  should  have  been  pleaded  before  answering  to 

vs. 

executor's  or  the  merits.  It  was  the  duty  of  the  plaintifis  to  have 
I  *'  ho  d  brought  the  defendants  who  resided  out  of  the  junsdiction  of 
bJinV  au^uw^e*-  ^^  court,  beforc  it  by  provoking  an  appointment  of  a  curator 
Se^^^^rt^^bJ  ^  f^^*  This  was  not  done  and  no  person  appeared  for 
•^Di^ent  or  a  them  to  answer  until  the  trial  of  the  cause  was  nearly 
those  who  reside  if  uot  wholly  finished ;  and  then  an  answer  was  filed  by 

oat  of  the  state.  11.  /•      1  1         • 

which  they  disclaimed  any  interest:  one  of  them  having 
been  previously  made  a  principal  witness  for  the  plaintiffi. 
A  proceeding  of  this  kind  was  well  calculated  to  surprise 
the  real  defendants,  and  was  clearly  contrary  to  all  sound 
A  petition  of  rules  of  practicc  in  the  administration  of  justice,  by  al- 

interrention  in  «  ^  ^ 

■jitj^^  "^ifte?  lowing  additional  pleas,  and  such  as  tended  to  change  the 
^Le"hu^  ronT-  condition  of  the  parties  to  the  suit,  not  only  after  issue 
menced.  joined,  but  after  the  trial  of  the  cause  was  nearly  completed. 

Ezccuton    re-*'  '  J  r 

Site'  ir  *?c're'  '^^'^  attempt  of  the  executors  of  H.  Fearing  to  intervene 
to?'*"wh<ie**^ii^^  wholly  irregular.  In  addition  to  the  objection  to  ad- 
Swre,  cannSt'in^  ™t  the  auswcr  at  SO  latc  a  period  of  the  proceedings,  a 

tervcne  ia  a  suit  /".i  1  *       t±  1  ii  j.i_  ±*t*  /•  •    x    j»  • 

pending  in  this  further  objcctiou  to  allow  the  petition  of  intervention,  is 
caus«>  the  will  to  fairly  available  for  the  appellees,  viz:  that  the  intervenors 

be  made   ezecu- 

tory  here.  had  takcu  uo  legal  steps  to  authorise  them,  soley  to  pro- 

secute suits  in  our  tribunals  by  causing  the  will  of  the 
testator  to  be  made  executory  in  this  state:  executors  act 
en  autre  droit;  and  derive  their  authority  from  the  will,  and 
the  formalities  required  by  law  in  relation  to  probate  in 
different  states  and  governments;  notwithstanding  the  art. 
1589  of  the  La.  Code  which  gives  validity  to  wills  made  in 
the  other  states  of  the  union  or  in  foreign  countries.  We 
determined  in  the  case  of  DangerJUld^s  exeaUrix  vs.  Thrus- 
ton^s  heirsj  that  an  executor  deriving  authority  from  a 
Court  of  Probates  in  an  other  state,  cannot  assume  the 
character  of  executor  here  without  having  first  presented 
the  testament  to  a  Couri  of  Probates  in  this  state.  See  8 
JV.  S.  232. 

It  is  therefore  ordered,  &c.   that  the  judgment  of  the 
Court  of  Probates  be  affirmed  with  costs. 
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TOLEDANO  vs.  KLINGENDER. 


Eastsrn  Dis. 

Jmme,  1834. 


T0LXDA50 
VS. 
▲FPIAL  FROM  TBI   COURT  OV  THE  FIRST  JUDICIAL  DISTRICT.  KLUTQENDBR. 

To  Justify  payment  to  a  broker,  the  purchaser  is  bound  to  show  either 
a  general  custom  or  a  special  authority  from  the  vendor  to  receive 
payment. 

In  the  absence  of  proof  of  any  authority  in  a  broker  to  receive  payment 
for  the  seller,  or  of  any  act  from  which  such  authority  can  be  pre- 
sumed, the  buyer  who  pays  must  sustain  the  loss,  in  case  the  broker 
fails  to  pay  over  the  money. 

On  the  3d  January  1834,  Toledano  sold  to  F.  Klingender 
fiflj  bales  of  cotton,  weighing  23363  pounds,  at  ten  and 
a  half  cents  per  pound,  amounting  to  two  thousand  four 
hundred  and  fifty  three  dollars  and  eleven  cents,  on  which 
one  thousand  five  hundred  dollars  was  paid,  and  the  bal- 
ance of  nine  hundred  and  fifty  three  dollars  and  eleven 
cents  which  the  purchaser  had  advanced  to  one  Rareshide, 
a  broker  who  purchased  the  cotton,  the  latter  failed  to  pay 
it  over  and  absconded.  The  plaintiff,  Toledano,  called  on 
the  defendant,  Klingender,  for  the  balance  of  the  price  of 
his  cotton  who  refused  to  pay  it,  stating  it  had  been  paid  to 
the  broker  on  plaintiff^s  account,  and  he  must  look  to  the 
broker  for  it. 

The  defendant  in  his  answer  denies  being  indebted  to 
the  plaintiff;  admits  the  purchase  of  the  cotton,  but  says  it 
was  done  through  his  agent,  H.  C.  Gildemeester,  by  one 
John  Rareshide  who  acted  in  said  sale  as  the  agent  and 
broker  of  the  plaintiff,  and  was  authorised  by  him  to  make 
said  sale  and  receive  the  price  thereof;  and  that  he  has 
paid  the  entire  price  of  said  cotton  through  his  agent  to 
Rareshide,  who  has  paid  the  whole  or  a  part  thereof  to  the 
plaintiff. 

The  broker  on  making  the  purchase  of  this  cotton  gave 
the  following  order  to  the  keepers  of  the  cotton  press  where 
it  was  stored: 
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E48TXRif  I>is.      ^  Fifty  bales  of  cotton  bought  of  C.  Toledano,  for  account 
:.        *      '=  of  F.  Klingender,  marked,  &c." 

TOLEDAiro        ^  New-Orleans,  26th  January  1834-" 
KLiHGKiiDKR,  «  Johu  Rareshldc.^ 

According  to  the  testimony  of  the  cotton  brokers  this  was 
the  usual  order  given  on  account  of  the  buyer  to  transfer 
the  cotton  to  his  name  on  the  books  of  the  cotton  press. 

The  testimony  showed  that  the  broker  called  on 
Toledano  and  offered  to  purchase  his  cotton,  and  in  the 
course  of  his  negotiation  disclosed  the  name  of  the  defen- 
dant for  whom  he  purchased. 

Gattschalkj  clerk  of  defendant's  agelit,  and  witness  for 
him,  states  that  the  plaintiff  called  on  the  agent  of  de/en- 
dant  for  the  balance  of  the  price  of  the  cotton,  and 
admitted  he  had  authorised  Rareshide  to  sell  it. 

John  IdrUarij  merchant,  testified  that  it  was  his  custom 
to  settle  with  the  principal  and  not  with  the  broker. 

Rhodesj  is  a  merchant,  and  sells  cotton  consigned  to  bim, 
and  he  has  with  one  or  two  exceptions,  always  settled  with 
the  purchaser  and  not  through  the  broker  who  makes  the 
sales. 

£.  fhrstall,  witness  for  defendant,  is  a  cotton  broker; 
says  it  is  the  practice  of  some  purchasers  to  pay  the  pro* 
ceeds  to  the  broker,  but  some  houses  only  pay  the  brokerage 
to  the  broker,  and  settle  with  the  factor  or  seller,  and  that 
he  receives  more  that  way  than  any  other  broker,  as  he 
frequently  advances  his  own  money  before  the  cotton  is 
weighed.  Some  factors  occasionally  sell  for  less,  say  a 
quarter  of  a  cent,  to  get  money  before  three  o'clock. 

They  send  to  the  buyer  and  get  money  before  the  cotton 
is  weighed;  the  money  in  these  cases  is  generally  paid  to 
the  broker.  He  says  there  are  fifty  or  sixty  brokers  in 
New-Orleans;  the  practice  of  paying  depends  on  the  per- 
sonal character  of  the  broker.  Many  brokers  never 
receive  any  money,  many  receive  the  checks  to  order,  or 
not  all;  and  some  of  the  largest  brokers  act  in  this  way. 

The  district  judge  considered  that  Gildemeester  the  agent 
of  the  defendant,  who  advanced  the  money  to  the  broker 
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in  a  free  check,  placed  an  unnecessary  and  improper  con«  ^f  """P"- 
fidence  in  him,  and  that  the  loss  must  fall  on  the  defendant.  = 
Judgment  was  rendered  for  the    amount  claimed.      The 
defendant  appealed. 


TOLSDAllO 
]U.IirGKK1>KR. 


Eustisj  for  the  plaintiff. 

1.  Urged  that  the  hroker  had  no  authority  to  receive  the 
money  from  defendant  on  account  of  the  plaintifi. 

2.  By  entrusting  the  hroker  with  the  money  which  he 
was  not  authorised  to  receive,  the  hroker  became  the  agent 
of  the  defendant,  and  \he  plaintiff  is  not  liable  for  his  acts. 

3.  The  broker,  Rar^shide,  was  not  employed  by  the 
plaintifi^  but  by  the  defendant,  who  is  alone  responsible  for 
his  acts. 

Gmrad^  contra: 

Bui.LAiiD,  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  the  single  question,  whether  the  pay- 
ment of  the  price  of  a  lot  of  cotton  to  a  broker,  who  effected 
the  sale  and  purchase  of  it,  be  a  good  payment  and  binding  on 
the  plaintiff  as  vendor. 

According  to  the  Louisiana  Code  ^Hhe  broker  or  interme- 
diary is  he  who  is  employed  to  negotiate  a  matter  between 
two  parties  and  who  for  that  reason  is  considered  as  the  man- 
datory of  both,"  art.  2985.     It  is  only  in  facilitating  the  trans- 
action of  business  in  relation  to  the  sale  and  purchase  of  pro- 
duce, that  the  broker  is  considered  as  the  common  agent  of 
the  parties:  the  channel  of  communication  between  them. 
For  any  other  purpose  he  is  not  regarded  by  law  as  the  agent    To  juBtify  pay- 
of  either  party.     To  justify  a  payment  therefore  made  to  a  {^"^2"^  JjJ^'eSi 
broker,  a  purchaser  is  bound  to  show,  either  a  general  cus-  iurtouTorT^S 
torn,  or  a  special  authority  from  the  vendor  to  receive  pay-  from  at^^^St 

,  to   receWe   pay- 

ment, ment. 

The  evidence  in  the  record  certainly  does  not  establish  a 
custom,  and  the  weight  of  evidence  is  the  other  way.    Many 
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E"WM  Du.  extendve  dealers  state  that  their  practice  is  not  to  pay  tbe 

-  broker;  and  when  they  do  so,  it  is  in  consequence  of  tbdr 

ts.         confidence  in  him  personal) j.     E«  Forstall  a  broker  states  is 

Kx.iiraKRDSR.  ijjg  testimony  that  it  is  the  practice  of  some  purchasers  to  pay 
the  proceeds  to  the  broker  or  intermediary,  but  some  hous^ 
only  pay  the  brokerage  to  the  broker  and  settle  with  the 
factor.  Witness  receives  more  in  that  way  than  any  other, 
as  he  frequently  advances  his  own  money  before  the  cotton 
is  weighed.  The  factor  sometimes  sells  for  lessj  say  a  quarter  of 
a  cent^  to  get  money  before  three  o^clock^  The  money  in  such 
cases  is  generally  paid  to  the  broker. 

But  it  is  contended  that  Rar^shide  was  not  merely  a  broker 
but  that  he  was  authorised  by  the  plaintiff  to  sell,  and  con- 
sequently to  receive  payment  of  the  price.  We  ha^e  no 
doubt  he  represented  himself  to  each  party  as  the  broker  of 
the  other,  and  his  subsequent  conduct  justifies  the  belief,  that 
he  was  capable  of  deceiving  both.  It  is  clearly  established 
that  this  transaction  was  the  first  and  only  one  in  which  he 
had  ever  acted  for  the  parties.  He  was  therefore  personally  a 
stranger  to  both.  But  what  is  the  evidence  that  Toledano 
authorised  him  to  act  in  any  other  way  than  as  a  broker? 
that  he  constituted  Rar^shide  his  agent  in  any  other  sense  of 
the  word.  A  clerk  of  the  defendant's  agent  testifies  that  when 
Toledano  called  on  Mr.  Gildemeester  for  the  balance  of  the 
price  of  the  cotton,  he  did  not  dispute  having  authorised 
Rar6shide  to  act  as  his  broker  in  the  sale  of  the  cotton,  on  the 
contrary  he  admitted  he  had  authorised  him  to  sell  it.  Mr. 
Gildemeester  does  not  go  quite  as  far  in  his  testimony.  But 
even  the  statement  of  Gottschalk  does  not  state  that  Toledano 
regarded  the  broker  as  any  thing  more  than  a  broker.  Lay- 
ing out  of  view  the  subsequent  declarations  of  Rar6shide, 
which  we  do  not  consider  legal  evidence  or  as  forming  a  part 
of  the  resgesta  his  acts  so  far  as  they  are  evidenced  by  writing 
would  exhibit  him  rather  as  purchasing  for  the  defendant 
than  as  selling  for  plaintiff.  The  order  on  which  the  cotton 
was  delivered  at  the  press  is  as  follows:  ^fifty  bales  of  cotton 
bought  of  C.  Toledano  for  account  of  F.  Klingender,  &c." 
In  making  out  the  invoice  he  charged  the  defendant  with 
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brokerage.    In  a  case  balanced  as  this  is,  if  it  were  shown  Eastikk  Dm. 
that  the  deiendaDt  was  induced  to  pay  the  broker  by  any  act  =» 

of  the  plaintiff,  we  should  think  the  loss  ought  to  fall  on  him.      "^JJ®"^ 
But  in  the  absence  of  proof  of  any  authority  in  the  broker  to      fkrrkt 

*  •'  •'  KT   AL. 

receive  payment,  or  of  any  act  from  which  such  authority    id  the  abmnce 
might  be  presumed,  we  are  of  opinion  that  the  defendant  autfcrity  "in'"! 

_.,  .  tiii-i  broker  to  receire 

acted  without  due  caution,  and  equity  requires  that  he  should  payment  for  the 

*       "^  *  seller,  or  of  anv 

sustain  the  loss.  act  A-om  whicK 

such  anthontv 
can  be  presumed, 
the    buyer    who 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  thTi^'  in'^'c^ 
judgment  of  the  District  Court  be  affirmed  with  costs.  to  pay  om  thii 

money. 


MARIGNY  vs.  PERRET  ET  AL. 

APPKAL  FROM  THX   COURT   OP  THS  FIRST  JUDICIAL  DISTRICT 

When  the  Supreme  Court  are  not  satisfied  with  the  verdict  of  the  jury,  and 
judgment  thereon,  after  an  examination  of  the  evidence,  the  cause  will  be 
remanded  for  a  new  trial. 

Where  one  of  several  defendants  made  no  answer  and  no  judgment  by 
default  taken  against  him,  although  there  was  a  general  verdict  and 
judgment  for  the  defendants,  he  will  not  be  considered  as  before  the  court, 
and  the  judgment  as  to  him  will  not  be  disturbed,  in  remanding  the  case 
for  a  new  trial. 

This  is  an  action  by  Marie  Celeste  M arigny,  separated  in 
bed  and  board  from  her  husband,  Livaudais,  residing  in 
France,  against  Ferret  &  Charbonnet,  merchants,  and  C. 
Papet,  broker,  late  her  agents,  to  sell  and  dispose  of  her 
sugar  plantation  and  slaves,  and  all  her  property  in  Loui- 
siana, which  she  charges  they  have  done,  and  have  failed  to 
accouAt  and  pay  over  a  large  balance,  viz:  the  sum  of  twenty 
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Ejlstbbii  Dm.  thoosand  dollars :  she  prays  that  said  defendants   be  com- 

•/mm  1834  a        "^ 

'  pelled  to  render  a  faithful  account  of  their  agency,  and  paj 

MARioHT      ^^^y  ^^  j^m  that  may  be  found  due  which  she  alleges  to  be 
PKRRXT  XT  AL.  tweutj  thousaod  dollars* 

Perret  as  gurviving  partner  and  liquidator  of  the  late  com- 
mercial firm  of  Perret  &  Charbonnet,  answered  separatelj 
for  said  firm;  he  denies  ever  refusing  to  render  an  accoant, 
but  on  the  contrary  he  annexes  to  his  answer  an  accoont 
current  of  the  agency  of  said  firm,  in  transacting  the  plain- 
tiff's  business  which  he  avers,  was  rendered  and  transmitted 
to  her  in  person  in  the  spring  of  1833,  which  she  receiTcd; 
he  avers  that  said  account  was  submitted  to  the  new  agent 
of  the  plaintiff  who  only  objected  to  it  on  the  groond  that  ft 
was  not  signed  by  Papet,  who  was  included  in  the  procara- 
tion  to  »aid  firm,  and  because  a  commission  was  charged; 
that  Papet  (who  is  the  son-in-law  of  the  plaintifiT)  did  not 
refuse  to  sign  said  account  at  the  time  it  was  rendered,  bat 
his  signature  was  omitted  through  a  casualty,  and  it  is  only 
since  the  new  agent  has  arrived,  who  resides  with  him,  that 
he  refuses  to  sign;  he  avers  that  errors  excepted    the  said 
account   contains  a  true  and    faithful  statement  of  the 
accounts  of  the  mandate  to  his  firm,  and  Papet  jointly;  he 
prays  that  the  account  thus  annexed  be  declared  correct, 
that  the  commissions  charged  therein  be  allowed,  and  that 
the  suit  be  dismissed  with  costs. 

Papet  did  not  answer,  and  no  judgment  by  default  was 
taken  against  him*  The  cause  on  these  pleadings,  was  sub- 
mitted to  a  special  jury  who  after  hearing  the  evidence 
produced  on  the  trial,  returned  a  general  verdict  for  the 
defendants. 

The  district  judge  being  satisfied  with  the  verdict,  on 
motion  of  the  counsel  for  the  defendants,  rendered  judgment 
in  conformity  therewith,  from  which  the  plaintiff  appealed* 

This  cause  was  argued  by  Mr.  Hennerij  for  the  plain- 
tiff and  by  Mr«  Muureauj  for  {he  defendants,  Perret  &, 
Charbonnet« 
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BiTLLARD,  J.,  delivered  the  opinion  of  the  court.  ^'■*»  ?•»■ 


In  this  case  we  are  not  altogether  satisfied  with  the  ver-      flowjlr 
diet  of  the  jury,  and  the  judgment  of  the  court  helow*    After    millaudon. 
an  attentive  examination  of  the  evidence,  we  are  of  opinion    ^^^'f  *^  ^u- 

'  '■^  preme  Coait  ar« 

that  justice  requires  the  case  should  be  remanded  for  another  ;SJSi3fcT*ofS5 
trial  by  jury.  C.  Papet  was  made  defendant,  but  no  answer  S  SLin^S. 
appears  to  have  been  filed  by  him,  nor  was  there  judgment  ^n'^r^^e^. 

-  >,  doDC6|  th6  cause 

by  default*     It  is  left  doubtful  what  amount  of  commissions  wui  be  remanded 

'  foranewtriaL 

the  jury  intended  to  allow  to  the  defendants  and  appellees, 
aa  the  account  is  rendered  in  the  name  of  their  agents,  and 
the  verdict  is  a  general  one*  But  as  the  defendant  Papet  is 
not  before  the  court,  the  judgment  as  to  him  cannot  be  dis-  several^  ^fen- 

^^     ■,     J  danta     made   no 

tUrbed*  answer    and    no 

judgment  by  de- 
fault  was  taken 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  S^^h  there  was 
judgment  of  the  District  Court,  as  relates  to  the  defendants  and  judgment  for 

•^       ^  '  the      defendants. 

Ferret  &  Charbonnet,  be  annulled  and  reversed,  that  the  *»«  rj"  "*>*  J^ 

'  '  considered  as  be- 

case  be  remanded  for  a  new  trial,  and  that  the  appellees  pay  ^Td  thijud^ent 
the  costs  of  the  appeal.  ^ot  £  dTunSH 

in  remanding  the 
case  for  a  new 
tria]. 


FLOWER  vs.  MILLAUDON. 

APPSAL  FROM  THE  COURT  OF    TRC   FIRST    JUDICIAL    DISTRICT. 

Where  a  third  person  stipulates  with  a  commercial  firm,  to  advance  a  certain 
sum  in  cash  or  by  endorsement  for  its  support  and  credit,  on  ivhicb  he  is 
to  be  allowed  ten  per  cent,  interest  per  annum,  and  one  third  of  the  profits 
for  a  term  of  years,  at  the  end  of  which  this  sum  is  to  beire'imbursed,  he 
will  not  be  considered  as  a  partner,  but  as  having  made  a  loan  to  the  firm. 

When  it  is  stipulated  between  plaintiff  and  defendant,  that  the  latter  is  to 
receive  ten  per  cent,  per  annum  interest  on  his  advances  to,  and  one  third 

88 
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Eastxm  Dib      of  the  profito  in  the  mercantile  firm  of  the  former,  the  cootract  wiU  be 

Jmu  1634.  ' 

declared  luurious,  and  no  part  of  the  interest  and  profits  can  be  recovered. 

FLOWXR 
VS. 

MiLLAUDOir.    The  approval  of  accounts  rendered  in  the  course  of  busineas,  does  not  pre- 
vent the  party  from  showing  there  are  errors  in  them  on  a  final  settlemeoi. 

William  Flower,  a  member  of  the  ^rm  of  W.  &  D.  Flower 
alleges  that  said  firm  becoming  embarrassed  in  busiiiess, 
about  the  19th  June,  1822,  entered  into  a  written  agreement 
with  the  defendant,  bj  which  the  latter  was  to  advance  said 
firm  the  sum  of  twenty  thousand  dollars,  with  interest  at  ten 
per  cent*  per  annum,  to  pay  off  their  old  engagements,  which 
sum  was  to  be  paid  in  cash  or  in  endorsements  of  the  said 
W.  &  D.  Flower's  notes  of  accommodation,  and  re-imbors- 
able  at  the  end  of  three  years. 

A  further  agreement  was  entered  into  between  the  plain- 
tiffi  Wm.  Flower,  David  Flower  and   David  Grifiith,  all 
residing  in  New-Orleans,  to  take  efiect  the  1st  July,  1822,  by 
which  the  two  latter  were  to  carry  on  the  commission  business 
and  the  former  was  to  retire  to  West  Feliciana,  and  from 
thence  to  aid  and  enlarge  the  business  of  their  establishment 
in  New-Orleans,  all  in  his  power;  and  that  there  should  be 
allowed  to  Laurent  Millaudon,  as  a  compensation  and  in 
consideration  of  an  advance  of  twenty  thousand  dollars,  lent 
by  him  for  the  liquidation  of  the  concern  of  W.  &  D.  Flower, 
and  for  the  help  of  the  new  one,  one  third  of  the  net    pro- 
fits, one  thousand   dollars  of  which  to  be  paid  the  first  of 
July,  each  year,  and  the  remainder  passed  to  his  credit.  &c., 
as  capital  stock,  bearing  six  per  cent,  interest  until  the  close 
of  the  three  years.     The  account  opened  in  the  new  books 
under  the  denomination  of  "old   books,"  to  be   balanced 
every  1st  of  July;  and  copy  of  this  agreement  to  be  furnished 
to  Millaudon,  &c.     The  plaintiff  alleges  that  he  continued 
his  aid  to  said  firm  with  funds  and  his  credit,  after  his  retire- 
ment to  the  country  from  time  to  time,  until  its  expiration 
in  July,  1825;  that  in  the  meantime  there  were  various 
transactions  between  him  and  the  defendant  to  considerable 
extent;  and  that  it  was  not  until  March,  1827,  that  he  could 


iJ 
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get  an  accoant  rendered  by  the  defendant,  to  ascertain  how  EastbrbDis. 
his  affairs  stood;  and  that  the  account  rendered  at  that  time  = 

of  the  transactions  between  him  and  the  firm  of  W.  &  D.      ™]["^ 
Flower  were  defective,  and  omitted  the  transactions  between  millaudof. 
that  concern,  and  the  said  Millaudon  for  the  two  first  years, 
which  has  not  yet  been  furnished. 

That  in  the  account  rendered  there  was  a  much  larger 
balance  against  him, than  he  anticipated;  and  supposing  the 
account  to  be  made  good  in  faith,  and  also  correct,  he  broke 
up  his  establishment  in  Feliciana,  and   brought  twentynsix 
slaves,  which  had  previously  been  mortgaged  to  defendant, 
to  the  city,  for  the  purpose  of  being  sold  to  pay  off  said 
balance.     That  he  left  them  with  his  brother  D*  Flower  and 
Millaudon,  and  returned  to  the  country;  and  soon  after  his 
brother  sold  them  to  defendant  for  eleven  thousand  and  six 
hundred  dollars  as  a  cash  price,  with  which  he  was  to  be 
credited,  but  no  act  of  sale  was  passed.  That  at  the  instance 
of  the  defendant,  and  to  avoid  a  judicial  mortgage  against 
the  firm  of  W.  &  D.  Flower,  when  he  returned,  he  was 
induced  to  let  Millaudon  have  said  slaves  in  satisfaction  of 
his  mortgage,  which  was  prior  to  the  judicial  mortgage,  and 
to  make  conveyances  to  such  persons  as  would  purchase  them 
of  him;  that  it  was  expressly  understood  that  Millaudon  was 
to  take  said  slaves  subject  to  all  incumbrances,  for  the  price 
of  eleven  thousand  and  six  hundred  dollars,  as  so  much  in 
satisfaction  of  his  mortgage;  but  that  he  refused  to  take  a 
conveyance  from  the  plaintiff,  in  pursuance  of  said  agree- 
ment, but  insisted  and  persisted  in  having  said  slaves  sold 
by  the  sheriff,  under  an  order  of  seizure   obtained  on  his 
mortgage,  and  bought  them  in  at  reduced  prices;  by  which 
be  (plaintiff)  has  sustained  a  clear  loss  and  damage  of  five 
thousand  dollars;   that  said  defendant  has  been  guilty  of 
great  fraud,  in  keeping  and  rendering  his  accounts  to  the 
said  firm,  which  has  been  recently  found  out,  &c.     He  fur- 
ther charges  that  by  false  representations  of  the  state  of  the 
accounts  between  said  defendant  and  the  firm  of  W.  &  D. 
Flower,  he  was  induced  to  believe  Millaudon  had  advanced 
the  full  sum  of  twenty  thousand  dollars  to  said  firm  as  stipu- 
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Eastern  Du.  lated,  and  accordingly  in  March,  ISSgJ^  mor^aged  ail  his 
*  property  in  Feliciana  (the  aforesaid  negroea  inciaded)  to  the 

^^owzE      amount  of  forty  thousand  dollars,  to  secure  the  payment  d 
iuLLAuiK>5.    any  amount  that  might  be  owing  by  said  firm;  but  he  avers 
that  any  debt  that  was  owing  said  firm,  has  since  been  paid 
oflf;  and  that  on  a  fair  and  equitable  settlement  ofaccaanis 
between  said  defendant  and  the  newfirm^  and  the  said  firm 
of  W.  &L  D.  Flower,  and  those   between  the  piaintiflf  and 
the  defendant,  that  the  latter  will  stand  indebted  to  him 
(who  is  proprietor  of  all  the  rights  and  interests  of  the  old 
firm  by  assignment)  in  the  sum  of  twelve  thousand  dollars. 
He  prays  ttiat  Millaudon  be  required  to  render  a  detailed 
account  of  all  his  transacUons  with  said  firms,  and  that  he 
have  judgment  against  him  for  twelve  thousand  dollars,  or 
so  much  as  shall  be  found  due;  and  that  the  mortgage  given 
by  the  plaintifi'on  his  slaves  and  all  his  property  to  secure 
the  balance  which  Millaudon  firaudulently  and  falsely  reprc- 
stoted  to  be  due  to  him,  be  cancelled;  and  in  order  to  effect 
a  final  settlement  of  all  the  accounts  of  the  old  and  new 
firms  of  W.  &  D.  Flower,  that  D,  Flower  and  D*  Griffith, 
as  well  as  L,  Millaudon,  be  cited  to  appear;  and  he  charges 
that  D.  Flower  and  D.  Griffith,  on  a  fair  settlement,  are 
endebted  to  him  in  the  sum  of  five  thousand  dollars,  on 
account  of  the  old  and  new  concern  of  W.  &l  D.  Flower,  for 
which  he  also  prays  judgment. 

Millaudon  pleaded  a  general  denial;  admitted  he  had  had 
pecuniary  transactions  with  the  plaintififof  the  character  al- 
luded to,  but  that  upon  a  fair  settlement  of  the  accounts 
arising  from  those  transactions,  there  was  a  balance  due  him 
according  to  four  accounts  current  and  a  mortgage  annexed, 
of  twenty-seven  thousand  eight  hundred  and  seven  dollars 
and  eighty-four  cents,  for  which  he  prayiSi^  judgment  in 
reconvention. 

D.  Flower  and  D.  Griffith,  who  were  impleaded  with  the 
defendant,  put  in  separate  answers  containing  a  general 
denial,  &c. 

The  testimony  t^ken  and  read  on  the  trial,  was  princi- 
pally directed  to  the  state  of  the  accounts  between  the  par- 
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tiefl,  and  to  the  manner  and  conduct  of  the  defendant,  in  '^"■*!LP'*' 
relsction  to  the  mortgage  and  sale  of  the  plaintiff's  slaves.  ■ 

It  appeared  among  the  transactions,  that  Millaadon  had      '^^^^^ 
loaned  or  given  a  note  on  V.  Nolte  &  Co.,  for  ten  thousand    "nLLAimoif. 
dollars,  having  two  years  to  run,  for  which  he  charged  the 
plaintiff  eleven  thousand  and  two  hundred  dollars.     The 
excess  of  interest  thus  charged  was  objected  to  as  illegal  and 
usurious. 

A  bill  of  exception  was  taken  to  the  admission  of  D.  Grif- 
fith, as  a  witness  for  the  plaintiff  on  the  ground  that  he  was 
a  partner  of  the  firm  of  W.  &  D.  Flower;  bat  he  was 
admitted  bj  the  court  as  competent  to  prove  that  the 
defendant  Millaudon  had  received  funds  of  the  old  firm^ 
provided  the  transaction  be  not  connected  with  the  new 
one,  &c. 

The  defendant's  counsel  objected  to  the  commercial  books 
of  W.  &  D.  Flower,  from  July  let,  1823,  to  July,  1825, 
being  admitted  in  evidence,  because  they  were  the  books  of 
W.  &  D.  Flower,  and  there  was  no  evidence  on  record  to 
establish  any  partnership  between  him  and  the  said  W.  & 
D.  Flower,  and  that  consequently  they  were  not  evidence 
against  him,  they  being  the  books  of  the  plaintiff,  and  his 
co-partners,  who  are  all  interested  in  the  event  of  the  suit; 
the  court  sustained  the  objection,  and  the  plaintiff  excepted. 

The  cause  was  tried  by  a  special  jury  of  merchants,  who 
returned  a  verdict  for  the  defendant  Millaudon,  fer  the 
amount  of  his  claim  in  reconvention,  and  a  general  verdict 
for  the  defendants  D.  Flower  and  D.  Griffith. 

The  plaintiff  moved  for  a  new  trial  on  the  following 
grounds : 

1.  The  court  erred  in  taking  the  question  of  partnership 
from  the  jury^  ay  refusing  to  admit  the  books. of  W.  &  D. 
Flower,  thereby  'prejudging  the  verdict  of  the  jury  on  that 
point. 

2.  The  verdict  is  contrary  to  law  and  evidence,  either  in 
not  finding  a  partnership,  or  in  not  striking  off  all  the  interest 
and  profits,  the  contract  being  usurious. 

3.  On  the  loan  transaction,  plaintiff  proved  sufficient  to 
put  Millaudon   on  proof  of  consideration  of  the  note  of 


702  CASES  IN  THE  SUPREME  COURT 

EAtTBKn  Da.  eleven  thousand  dollars,  not  having  done  so  tiie  considcia- 

A^MMil     1  AAA 

'  r  tion  should  be  presumed  usurious,  and  the  interest  stridken 

FLOWER  _,, 

MiLLAuooH.        4^  All  the  interest  should  have  been   stricken  out  of  the 

account. 

5.  The  exclusion  of  the  books  of  W.  &  D.  Flower,  prevent- 
ed any  evidence  against  D.  Flower  and  D.  Griffith;  and  as  to 
them  a  judgment  of  non-suit  should  have  been  entered. 

The  district  judge  overruled  the  motion  for  a  new  trial 
and  gave  judgment  confirming  the  verdict.  The  plaintiff 
appealed. 

Hennen  and  fVorthingion^  for  the  plaintiff,  contended  that 
the  District  Court  erred  in  refusing  a  new  trial  on  the 
grounds,  and  for  the  reasons  stated  in  the  application* 

2.  Partnership  or  no  partnership,  is  a  question  for  a  jury, 
and  there  was  sufficient  evidence  of  partnership  offered  to 
entitle  plaintiff  to  have  that  point  decided  by  the  jury.  The 
court  by  excluding  the  books  of  the  new  concern,  prejudged 
the  question  of  partnership,  and  precluded  the  jury  from 
deciding  on  that  question. 

3.  Under  the  agreements  No.  1  and  2,  and  the  accepting 
of  one  third  of  the  profits,  L.  Millaudon,  David  Flower,  and 
David  Griffith,  were  the  partners  of  the  new  concern  of  W. 
&  D.  Flower,  from  1st  of  July,  1822,  to  1st  of  July,  1825. 

4.  L.  Millaudon,  as  partner  of  the  new  concern  of  W.  &  D. 
Flower,  is  bound  to  plaintiff  in  his  own  right  as  partner  of 
the  old  concern,  and  as  assignee  of  D.  Flower's  interest 
therein  for  the  amount  of  debt  due  by  the  new  concern  to 
the  old  concern,  and  the  books  of  the  new  concern  are  proof 
of  the  extent  of  that  debt. 

5.  Said  Millaudon  is  in  like  manner  liable  to  plaintiff 
for  any  debts  paid  by  him  as  nominal  partner  in  the  new 
concern. 

6.  The  plaintiff  having  in  his  petition  impeached  the 
consideration  of  the  eleven  thousand  dollar  note,  and  im- 
puted usury,  and  alleged  that  ihe  only  consideration  given 
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for  it  was  the  Nolte  note  of  ten  thousand  dollars;  and  L.  **^?''*'*JLP"' 

'  JtaUj  1834. 

Millaudon^s  books  corresponding  therewith  in  not  showing  = 
any  other  consideration,  Millaudon  was  bound  to  show  other 
or  further  consideration  of  said  note,  not  having  done  so, 
plaintiff's  note  for  eleven  thousand  dollars,  and  all  the 
interest  theron  should  be  struck  out  of  the  account,  and  be 
replaced  bj  the  true  consideration,  viz:  ten  thousand  dollars 
without  interest. 

7.  Or  if  not  a  partnership,  the  original  contract  was  a 
usurious  loan,  and  interests  and  profits  must  be  struck  out  of 
the  accounts  and  claims  of  the  defendant. 

Slidell^  for  the  defendant. 

1.  The  agreement  between  W.  &  D.  Flower  and  L. 
Millaudon  does  not  as  between  themselves  create  a  part- 
nership, although  it  maj  constitute  them  partners  and 
make  them  responsible  as  such  in  relation  to  third  parties. 
The  allowance  of  one  third  of  the  profits  considered  as  the 
price  paid  to  Millaudon  for  the  use  of  his  name  and  credit, 
made  him  responsible  to  the  full  extent  of  his  property  for 
the  engagements  of  the  house  of  W.  &  D.  Flower,  and  as 
he  was  to  be  allowed  no  commission  for  his  endorsements, 
he  might  under  that  agreement  have  well  received  no  other 
compensation.     4  La.  Rep.  139. 

2.  Millaudon  not  being  a  party  to  the  agreement  between 
W.  &  D.  Flower,  and  Griffith,  cannot  be  bound  by  it; 
there  is  no  evidence  to  connect  it  with  him,  except  the  fact 
of  his  being  furnished  with  a  copy  and  having  corrected 
the  draft  of  it;  this  he  might  well  do,  because  as  he  had 
made  himself  by  his  original  agreement  responsible  for  all 
the  engagements  of  the  house,  he  had  a  positive  and  direct 
interest  in  knowing  the  terms  upon  which  the  business  was 
to  be  conducted. 

3.  William  Flower  was  a  partner  of  the  new  concern. 
This  is  declared  by  the  act  of  partnership  itself.  He 
cannot  repudiate  his  own  written  stipulation  to  that 
effect.      The   circumstance  that  he  was  not  to  receive  a 


704  CASES  IN  THE  SUPREME  COURT 

EA«TitH*^w.  share  of  the  profits  of  the  new  concern  does  not  chaof e 

-  his  character.     He  received  a  full  equivalent  in  another 

"^'*      form,  the  winding  up  and  liquidation  of  the  old    concenu 

MiLLAODOH.   thc  coUectiou  of  its  debts  without  contributing  in  any  waj 

to  the  expense  of  the  same,  on  all  sums  so  collected  he  was 

to  be  allowed  an  interest  of  ten  per  cent,  to  be  paid  him 

annuallj,  the  principal  to  form  a  portion  of  the   capital  of 

the  concern.     It  is  not  of  the  essence  of  partnership  that 

the  advantages  of  one  partner  should  be  a  division  of  profits 

in  the  form  of  money;  they  may  exist  in  any  other  ibmu 

and    may   be  regulated  in  any   way    the    partners    may 

stipulate.     C.  C.  2782,  2783.     Old  Code  p.  388,  ori.  1,  2,  4. 

4.  The  court  did  not  err  in  refusing  to  permit  the  books 
of  W.  &  D.  Flower  to  go  to  the  jury  until  sufficient 
evidence  had  been  produced  to  show  partnership;  no  evi- 
dence had  been  given  to  establish  the  existence  of  a  part- 
nership. Even  if  the  partnership  had  been  preyed,  the 
books  could  not  have  been  admitted  as  evidence  against 
Millaudon. 

5.  The  contract  to  receive  ten  per  cent,  interest  oo 
monies  advanced,  and  one  third  of  the  profits  was  not 
usurious.  The  credit  of  Millaudon  and  use  of  his  name  as 
endorser  was  a  sufiicient  consideration  for  the  stipulation 
of  a  share  in  the  profits,  although  not  liable  for  losses  to 
the  partners  of  the  house,  he  was  liable  to  third  persons 
for  the  debts  oi  the  firm  to  the  whole  extent  of  his  fortune. 
Cur*  Philip^  6  cap:  InUresesj  p.  359,  JVb.  50. 

6.  If  there  was  any  thing  usurious  in  the  original  contract 
it  has  been  purged  by  the  repeated  settlement  of  accounts 
made  by  Flower,  with  a  full  knowledge  of  all  the  circum- 
stance of  the  case.    4  La.  Rep.  542,  2  La.  Rep.  430. 

7.  The  finding  of  the  jury  where  no  bill  of  exception  i» 
taken  to  the  charge  of  the  judge  will  be  sustained  hy  the 
court,  unless  manifestly  illegal.  It  should  be  the  more 
decisive  in  this  case,  as  by  consent  of  parties  it  was  refered 
to  a  special  jury  composed  of  the  most  intelligent  merchants 
of  New-Orleans,  who  rendered  the  verdict  after  a  pro- 
tracted and  laborious  investigation  which  occupied  several 
days. 
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Eabtkkr  Du. 

BuLLARD,  J.,  delivered  the  opinion  of  the  court.  *^***>  ^^^- 

FLOWBR 

v$. 

This  case  involves  the  examination  of  complicated  tran»-  miliiudon. 
actions  between  the  parties  for  a  series  of  years,  some  of 
which  relate  to  the  late  firm  of  W.  &  D.  Flower,  under  a 
special  contract  with  the  defendant,  and  some  to  the  plain- 
tiff  personally.  The  court  is  called  on  in  the  first  place  to 
give  a  construction  to  the  contract  under  which  the 
defendant  made  certain  advances  to  the  late  firm.  It  is 
contended  by  the  plaintiff's  counsel,  first,  that  Millaudon 
made  himself  a  partner  of  the  house  of  W.  &  D.  Flower, 
by  stipulating  for  a  portion  of  the  profits  of  the  concern, 
not  only  in  relation  to  third  persons  dealing  with  the  house 
on  his  credit,  but  also  in  relation  to  the  plaintiff,  who  was 
in  part  but  a  nominal  partner,  and  that  consequently  the 
defendant  is  liable  to  him  for  losses  sustained  by  him  as  a 
partner  in  the  old  firm  and  a  customer  of  the  new,  under 
the  head  of  old  books.  But  if  the  court  should  be  of  opinion 
that  he  did  not  make  himself  a  partner  by  that  contract 
to  the  extent  contended  for,  then  it  is  urged,  secondly,  that 
the  contract  was  usurious,  in  as  much  as  Millaudon  stipu- 
lated for  something  more  than  ten  per  cent  interest  for 
advances  made  to  the  concern,  and  that  he  is  bound  to 
deduct  from  his  account  the  profits  he  has  received  and  the 
whole  interest  charged. 

I.  As  to  the  partnership: 

An  agreement  dated  June  I9th  1822,  was  entered  into 
between  W.  &  D.  Flower  on  the  one  part,  and  Laurent 
Millaudon  on  the  other,  by  which  the  latter  engaged  to 
furnish  that  house  an  advance  of  twenty  thousand  dollars 
either  cash  or  endorsements  in  order  to  enable  them  to  pay 
off  their  old  engagements.  This  advance  was  to  be  con- 
tinued for  three  years.  They  engaged  on  their  part  to  pay 
an  interest  at  ten  per  cent  on  the  money-advance,  and  one 
third  of  the  profits  of  a  new  concern  under  the  same  style 
which  was  to  take  place  on  the  1st  of  July  following,  and  to 
continue  for  the  space  of  three  years.      To   secure  the 

89 
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Eastern  Dm.  reimbursement  of  this  advance  ihej  engaged  to  give  their 
■a  obligation  secured  by  H.  Flower,  James  Flower,    J.  L- 
'^^**      Finlay  and  J.  C.   Faulkner.      Articles  of  partoership  for 
HiLLAUDOR.    the  ncw  concern  alluded  to  in  ibis  contract  were  entered 
into  on  the  same  day  between   W.   &  D.  Flower    and 
David    Griffith.      This    latter    contract  is    not    signed  bj 
Millaudon,  and  it  is  not  necessary  for  our  present  purpose 
to  recite  its  particular  stipulations.     One  article   is  in  the 
following  words:  ^a  copy  of  this  agreement  signed   bj  the 
parties  will  be  furnished  to  L.  Millaudon,  and   tfaej  also 
agree  to  let  him  have  the  same  freedom  for  the  investiga- 
tion of  the  books  as  one  of  the  parties.^' 

It  appears  to  us  the  parties  never    contemplated   that 
Millaudon  was  to   be  viewed  in  the  light  of  a  partner  of 
this  house,  to  the  extent  contended  for  by  the  PlaintiflPs 
counsel.    He  was  to  receive  a  certain  share  of  profits  for 
the  risk  run  by  him  in  sustaining  the  credit  of  the  house  by 
his    endorsements.      This    participation  in  profits    might 
render  him  liable  towards  third  persons  dealing  with  the 
firm,  but  it  would  in  our  opinion,  be  wholly  inconsistent 
with  the  general  tenor  of  the  agreement,  to  consider  him 
liable  towards  the  partners  themselves  for  any  losses  which 
would  diminish   the  capital  advanced  by  him.      The  ad- 
vance  made  by  Millaudon  under  this  agreement  was  in 
truth  a  loan,  and  the  plaintiff*  bound  himself  for  its  ultimate 
reimbursement.      It  is  true  the   plaintiff  was  no  longer  to 

Where  «  third  .  .  a,,,  ,, 

person  Btipuiates  comc  lu  lor  proiits  €0  nomme.      And  although  he  was  to 

with  a   commer  ^  ^  *  " 

ciai  finn  to  ad-  rcslde  iu   the    country  when  he  engacred  to  advance  the 

vaDce   a   certain  ■'  o    o 

b""endor^."menu  general  intcrcst  of  the  house,  the  only  benefit  he  calculated 
Sid  *crodi^^^on  ^^  derive  from  its  operations  was  the  recovery  of  capital 
Ti towed**  ten  **pCT  due  him  by  the  former  house  of  W.  &  D.  Flower,  with 
Mnum  acd  one  wluch  au  account  was  to  be  opened  under  the  name  of  ^oM 
fiti  for  a  term  of  hooks."    The  aunual  balance  in  favor  of  old  books  was  to 

years,  at  the  end 

of  which  this  sum  bear  an  interest  of  ten  per  cent,  which  interest  was  to  be 

is  to  be  reunbar-  '    .  ' 

bS^coMidI?Id"2  V^^^  *^  W*  Flower,  on  the  1st  of  July  of  each  year,  and 

haw^'miTe  "  ^^  Capital  to  rcmaiu  in  the  new  concern.    We  are  bound 

loan  to    c        Qnder  this  coutract  to  regard  the  plaintiff  as  a  partner  m 

the  new  house  and  not  a  stranger,  having  a  right  to  look  to 
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MillaudoD  to  make  good  to  him  any  losses  he  may  have  ^^][^^83?"' 
sustained.  -__-=-------. 

.  FLOWER 

II.  As  to  usury:  ««. 

It  has  been  settled  by  various  decisions  of  this  court  that  "»'*'^'^"»'* 
Tirhensoever  a  higher  rate  of  interest  than  ten  per  cent  has 
been  agreed  upon,  either  directly  or  indirectly,  under  what" 
ever  disguise  or  pretence  it  may  be,  no  part  of  the  stipu- 
lated interest  can  be  recovered.  3  JV.  S.  191,  622«  4  JV. 
S.  167,  201.  7  JV.  S.  408.  4  La.  Rep.  542.  3  La.  Rep. 
387. 

In  order  to  ascertain  whether  this  contract  be  usurious  or 
not  it  is  necessary  to  analyse  it  somewhat  minutely.    Millau- 
don  engages  to  furnish  the  house  of  W.  &  D.  Flower  an 
advanceof  twenty  thousand  dollars,  to  be  made  either  in  en- 
dorsements of  their  notes  of  accommodation  in  the  banks  of 
New-Orleans  or  in  cash  as  they  may  require,  to  be  continued 
for  the  space  of  three  years  from  the  1st  of  July  1822.     On 
the  curtailment  of  the  notes  of  accommodation  he  engages  to 
extend  his  advances  to  such  amount  as  he  should  be  relieved 
from  the  endorsments;  so  that  the  money  advanced  and  the 
endorsements  should  always  remain  at  twenty  thousand  dol- 
lars.   W.  &  D.  Flower  on  their  part  bind  themselves  to 
pay  him  an  interest  at  the  rate  of  ten  per  cent  per  annum 
on  any  or  all  sums  of  money  so  received  by  them  until  re- 
funded; the  interest  to  be  settled  up  annually  on  the  1st  of 
July.    The  last  clause  of  the  contract  we  give  in  the  words 
used  by  the  parties,  to  wit:  '*and  in  consideration  of  the  sum 
so  furnished,  or  to  be  furnished  by  the  said  L.  Millaudon  to 
the  said  W.  &  D.  Flower,  to  wit,  by  the  endorsements  of 
their  notes  of  accommodation  as  aforesaid,  and  by  the  advan- 
ces of  money  as  before  mentioned,  the  whole  amounting  to 
twenty  thousand  dollars,  the  said  W.  &  D.  Flower  will  give 
to  L.  Millaudon  their  obligation  secured  by  H.  Flower,  J. 
Flower,  J.  L.  Finlay  and  J.  C.  Farnham,  and  also  one-tifird 
part  of  the  profits  of  the  new  establishment  under  the  firm  of 
W.  &  D.  Flower  which  is  to  take  place  on  the  1st  day  of 
July  next,  and  to  continue  until  the  1st  day  of  July  1825." 
According  to  the  literal  tenor  of  this  last  clause  of  the  con- 
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MVLULVDOV. 


Where  it  ia  sti 
pulated   between 

Jklftintiff  and  de- 
bndaBt  that  the 
latter  is  to  receive 
ten  per  cent,  per 
annum  interest  on 
his   advances  to 


tract,  one-third  of  the  profits  are  to  be  given  in  consideration 
of  the  endorsements  and  the  advance  of  money.  It  cannot  be 
said  therefore  without  disregarding  the  very  words  of  this 
clause,  and  the  only  grammatical  construction  of  which  it  is 
susceptible,  that  the  profits  were  exclusively  intended  to 
cover  the  risk  incurred  by  the  endorsements,  and  that  a  pre- 
vious part  of  the  instrument  provides  for  the  payment  of  in- 
terest at  ten  per  cent  on  the  money  part  of  the  advances  to  be 
made.  If  the  whole  had  been  in  money,  the  contract  would 
have  secured  to  the  lender  two  thousand  dollars  as  interest, 
and  one-third  of  the  profits  besides.  We  cannot  suppose  that 
the  loan  and  money  would  have  been  made  for  an  interest  of 
ten  per  cent,  unless  coupled  with  the  further  engagement  to 
pay  a  part  of  the  profits.  The  two  are  so  blended  together 
in  this  contract  that  we  cannot  separate  them.  But  it  is  ar- 
gued that  it  was  optional  with  W.  &  D.  Flower  to  take 
money  or  not;  that  they  might  have  accepted  of  endorsements 
alone  and  then  no  interest  would  be  due.  This  argument 
assumes  as  a  principle,  that  if  a  party  voluntarily  engages  to 
pay  usurious  interest,  he  is  not  entitled  to  relief.  But  the 
law  annuls  stipulations  for  the  payment  of  usurious  interest, 
not  because  they  are  not  voluntary,  but  because  the  policy 
of  the  law  prohibits  them ;  and  they  are  null  because  prohi- 
bited  and  not  because  there  was  any  want  of  consent.  But 
suppose  the  leaving  of  it  to  the  option  of  the  borrower  amounts 
to  nothing  more  than  a  proposition;  as  soon  as  that  proposi- 
ti<m  is  accepted  by  the  borrower's  signifying  his  option,  the 
contract  is  formed.  Now  in  point  of  fact  the  first  advance 
made  was  partly  in  money  and  partly  in  endorsments  and 
both  interest  and  profits  were  changed  for  the  first  "year.  We 
cannot  yield  our  assent  to  the  reasoning  which  would  make 
the  same  contract  at  one  time  usurious  and  not  so  at  another 
according  to  to  the  varying  state  of  accounts  between  the 
parties. 

We  are  of  opinion  that  the  stipulation  for  interest  and 
profits  in.this  contract  was  usurious,  and  that  consequently  so 
much  of  the  amount  claimed  by  defendant  in  reconvention 
as  is  made  up  of  profits  and  interest  on  those  advances  ought 
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to  be  deducted.    But  we  cannot  without  the  hazard  of  great  Eastxaii  Di«. 
injustice  to  the  parties  in  the  present  state  of  the  acconnts,  ' 

proceed  to  establish  a  balance.    We  think  the  court  below     ™7"* 
ought  to  have  submitted  the  accounts  to  auditors  to  state  an    millaudov. 

.  and  one  third  pro* 

account.  Hts   in  the  mer. 

III.  Among  the  transactions  between  the  plaintiff  person-  former,  t^^con- 
ally  and  the  defendant,  there  is  one  of  which  the  former  ciarod    urarioiJ 

and  no  part  of  tho 

complains.  He  alleees  that  he  received  from  the  defendant  a  intercrt  and  pro- 

^  ^  flu  can  be  recov- 

note  of  Nott  &  Co.  for  ten  thousand  dollars,  having  about  two  ®'^<^- 
years  to  run,  and  that  the  defendant  exacted  from  him  usuri- 
ouslj  his  note  for  eleven  thousand  dollars  payable  at  the  same 
time.  And  he  claims  credit  for  the  eleven  thousand  dollars  as 
well  as  accruing  interest.    We  find  this  item  of  eleven  thou- 
sand dollars  charged  in  account  A,  and  by  adding  interest 
upon  interest  at  the  rate  of  ten  per  cent,  it  amounted  at  the 
time  of  the  trial  to  nineteen  thousand  nine  hundred  and  thirty 
dollars  and  she  cents.     This  compound  interest  is  not  justified 
by  any  evidence  in  the  record.    Whether  the  difference  be- 
tween the  amount  of  Flower's  note  and  Nott's  ought  also  to 
be  struck  out  together  with  all  accruing  interest  depends  on 
the  question,  whether  the  transaction  was  usurious.     Two 
facts  are  clearly  established,  to  wit,  that  there  was  an  ex- 
change of  notes,  and  that  there  was  a  difference  of  a  thousand 
dollars  between  them.     But  it  is  left  doubtful  whether  both 
notes  had  the  same  time  to  run;  if  Flower's  note  had  a  year 
longer  to  run  than  Nolte's,  then  the  difference  is  accounted 
for.     The  evidence  shows  that  Millaudon  had  two  notes  of 
y.  Nolte  &L  Co.  for  ten  thousand  dollars  each;  his  journal 
shows  that  on  the  22d  June  1822,  he  charged  himself  with  one 
of  tljese  notes,  "No.  66,  given  to  W.  &  D.  Flower."     On  the 
same  day  the  note  of  W.  Flower  was  given  for  eleven  thou- 
sand dollars  payable  about  two  years  after.     If  we  were 
bound  to  pronounce  finally  on  this  part  of  the  case  as  it  now 
appears  in  evidence,  we  should  be  inclined  to  think  that  the 
presumption  is  against  the  interest.    But  as  the  cause  must 
be  remanded  the  parties  will  have  an  opportunity  to  give  fur- 
ther evidence  on  this  item.     It  is  in  the  power  of  the  defend- 
ant to  explain  it. 


FLOWER 


V8. 


710  CASES  IN  THE  SUPREME  COURT 

Eastern  Dis.     There  is  another  transactioD  of  which  the  plaintiff  ccan- 

JmUf  1834  * 

plains.  He  alleges  that  two  notes  passed  to  the  defendant 
for  two  thousand  and  seven  dollars  and  seventy-five  cents 
MiLLADooK.  each,  were  credited  only  for  the  amount  of  two  thousand  five 
hundred  and  fortjHiine  dollars  and  fifty-four  cents,  the  bal- 
ance being  retained  as  usurious  interest.  It  does  not  appear 
in  evidence  what  time  those  notes  had  to  run.  It  appears 
from  the  record,  there  were  several  by  the  same  drawers 
falling  due  at  different  periods,  and  that  from  two  of  them  a 
large  deduction  was  made  for  discount,  but  whether  the 
plaintiff  be  entitled  to  a  deduction  for  excessive  discount  we 
are  unable  to  pronounce  in  the  present  state  of  the  case. 

A  bill  of  exceptions  was  taken  to  the  refusal  of  the  coart 
to  allow  the  commercial  books  of  the  firm  of  W.  &•  D. 
Flower  to  go  to  the  jury,  after  haying  first  exhibited  the  coa- 
tracts  Nos*  1  and  3  and  introduced  other  evidence.  At  first 
we  were  inclined  to  the  opinion,  that  the  books  ought  to  have 
gone  to  the  jury  under  these  circumstances  in  support  of  the 
allegation  that  the  defendant  was  a  partner.  But  subse- 
quent reflection  has  satisfied  us  that  our  first  impression  was 
incorrect  and  we  concur  with  the  court  below  that  the  books 
were  inadmissible.  It  has  been  urged  that  the  question  was 
left  to  the  jury,  whether  there  was  a  partnership  or  not,  and 
that  by  withholding  the  books,  the  court  took  this  issue  fiom 
the  jury.  The  books  do  not  purport  to  be  those  of  a  com- 
mercial firm,  of  which  Millaudon  was  a  professed  partner  and 
to  have  admitted  them  would  have  assumed  that  Millaudon 
was  a  partner  of  the  firm  of  W.  &  D.  Flower  as  between  the 
partners  themselves.  But  the  fact  is,  the  books  were  not  ofier- 
ed  to  prove  the  partnership,  but  to  show  the  profits  or  losses  of 
a  firm  of  which  it  was  contended  Millaudon  was  virtually  a 
partner.  The  articles  of  partnership  were  not  signed  by 
Millaudon,  and  we  have  already  expressed  our  opinion  that 
he  was  not  a  partner  in  relation  to  the  plaintiff;  and  that  such 
does  not  appear  to  have  been  the  original  intention  of  the 
parties. 

There  seems  never  to  have  been  a  final  settlement  of  ac- 
counts  between  the  parties,  and  the  defendant  in  his  answer 
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avers  that  on  sach  settlement  the  plaintiff  will  be  largely  his  Eastirit  Dis. 


debtor,  and  he  claims  that  balance  in  reconvention;  the  ap- 
proval of  accounts  rendered  does  not  in  our  opinion  preclude  ^""ball^awd 
the  plaintiff  from  showing  errors  in  the  accounts.    But  we         «*• 

.  BRAJfDER 

are  unable  as  the  case  now  appears  before  us  to  strike  a  final      xt  als. 
balance.     Justice  in  our  opinion  requires  that  the  case  should    '"»•  •vpror^  of 

r  ^  accounts  render- 

be  remanded  for  a  new  trial,  according  to  the  principles  J^  ^.s^^^^'jj^ 

herein  laid  down.  ^iity^jrlhew! 

ing  there  are  er- 
rors in  them  on  a 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  that  the 
case  be  remanded  for  a  new  trial,  and  that  the  appellee 
pay  the  costs  of  this  appeal. 


KIMBALL  AND  ULLY  w.  BRANDER  ET  ALS. 

▲PPBAL  PROM  THS   PARUB  COURT    FOR  THX  PARISH  AND  CITY  OP  ITSW- 

ORLEAirS. 

The  bill  of  lading  is  oviy prima  fada  eyidence  that  the  good«  and  merchandise 
mentioned  in  it  were  shipped  in  good  order. 

Other  evidence  will  be  received  to  show  that  the  articles  mentioned  in  a  bill 
of  lading  as  being  shipped  in  good  order,  were  damaged  before  shipment. 

This  is  an  action  for  the  recovery  of  the  freight  on  two 
hundred  and  ninety-eight  bales  of  cotton  and  six  packs  of 
peltry,  shipped  on  board  the  plaintiff's  steamboat  Saratoga, 
at  Ecore  a  Fabre,  and  delivered  to  the  defendants  as  con- 
signees in  New-Orleans.  The  sum  claimed  is  four  hundred 
and  fifty  dollars. 

The  defendants  pleaded  the  general  issue;  and  that  the 
cotton  and  peltry  which  was  shipped  in  good  order,  was  dam- 
aged  by  the  negligent  conduct  of  the  plaintiffs  to  the  amount 
of  four  hundred  and  forty-«even  dollars  and  fifty-four  cents 
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EAiTiRif  Du.  according  to  an  account  annexed,  which  fhej   plead  in 

«/iM€|  1834> 

=====  compensation  and  reconvention. 

""uLLY^"       On  the  trial  of  the  cause  the  plaintiffs  offered  several  wit- 
V*-         nesses  to  prove  that  the  cotton  was  damaged  before  it  was 

BRANDER  *  i^  v  j     /-       i 

CT  AL8.  received  for  shipment  on  board  the  steamboat;  the  defend- 
ant's counsel  objected  to  the  testimony  on  the  ground  that  it 
went  to  contradict  the  bill  of  lading,  which  they  produced  to 
show  that  the  cotton  was  shipped  in  good  order;  the  court 
admitted  the  evidence,  considering  the  bill  of  lading  as  only 
'prima  facia  evidence  of  the  highest  order. 

After  hearing  the  testimony  of  the  parties,  the  jury  retam- 
ed  a  verdict  for  the  plaintiff  for  the  whole  amount  of  his 
claim.     The  defendant  appealed. 

Kieenej  for  the  plaintiff. 

1.  The  bill  of  lading  relied  on  by  the  appellants  constitutes 
on\  J  prima  facia  evidence  in  their  favor. 

2.  The  numerous  and  strong  facts  irrefragably  established 
in  the  record  in  favor  of  the  appellees,  in  respect  of  the 
greatly  damaged  state  of  the  cotton  in  question,  show  une- 
quivocally that  the  damage  complained  of  by  the  appellants, 
was  produced  or  occasioned  by  causes  altogether  extraneous 
of  any  occurrence  on  board  of  the  steamboat  Saratoga,  and 
causes  that  did  not  involve  the  responsibility  of  the  appellees. 

McCaleh  and  Gray^  contra: 

BuLLARD,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  by  the  owners  of  the  steamboat 
Saratoga,  to  recover  of  the  defendant  freight  on  a  lot  of  cotton 
and  peltry  from  the  Ecore  a  Fabre  to  New-Orleans.  The 
defendants  in  their  answer  allege  that  the  cotton  when  deliv- 
ered was  damaged,  and  they  claim  in  reconvention  the 
damages  sustained  by  the  deterioration  of  the  cotton. 

The  bill  of  lading  is  in  the  usual  form,  stating  that  the 
cotton  and  other  articles  were  shipped  in  good  order  and  well- 
conditioned.  A  bill  of  exceptions  was  taken  by  the  defend- 
ants to  the  admission  of  evidence  on  the  part  of  the  plaintiffi, 
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to  show  that  the  damage  to  the  cotton  had  been  received  ^^"f  5^?"' 
before  it  was  shipped,  and  was  occasioned  by  being  left  along  ===== 
time  on  the  ground,  and  exposed  to  the  weather  on  the         ^9, 
Ouachita  river.     Such  evidence   was  objected   to  on   the    "illaudon. 

1    11       /•   1    J.  wr         The  bill  of  la- 

ccround.  that  it  went  to  contradict  the  bill  of  lading.    We  ung  m  only  pH- 

.A    T_.ii  **     facia     en- 
are  of  opinion  the  evidence  was  properly  admitted.     A  bill  d^c   that  th« 

of  lading  is  not  considered  conclusive  evidence  either  aa  to  l^^J^^  j^";jj; 


property  or  the  real  condition  of  the  merchandise  at  the  time  'J^'JI^rT^  *"*  ****** 
of  the  shipment.     It  is  prima  facia  evidence,  and  clear  and  ^^^  rlicWed 
strong  evidence  should  be  required  to  rebut  it.     Abbot  in  his  JJtidcr  monUa* 
Treatise  on  Shipping,  says  while  treating  on  this  instrument,  Sing  *on   lemg 
^It  is  obvious  that  the  quality,  and  frequently  also  the  quan-  orTe?  weVe  dam- 
tity  of  the  goods  must  be  unknown  to  the  master;  and  the  ment. 
Commentator  on  the  Ordinance  informs  us,  that  by  the  qual- 
ity, the  exterior  and  apparent  quality  only  is  meant.''     Ab- 
bot on  Shippings  p.  217. 

On  the  merits,  the  evidence  which  we  have  carefully 
examined,  leaves  no  doubt  on  our  minds,  but  that  the  cotton 
was  damaged  before  it  was  laden  on  board  the  Saratoga.  It 
was  brought  from  the  part  of  the  country  where  it  was  raised, 
down  the  Ouachita  river  to  the  Ecore  a  Fabre,  when  it  was 
left  on  the  ground  exposed  to  the  weather.  On  its  arrival  in 
this  city  four  or  five  days  afterwards,  it  was  found  rotten  to 
the  depth  of  several  inches.  It  is  physically  impossible  that 
it  could  have  become  so  rotten  in  so  short  a  time  as  appears 
to  have  elapsed  between  the  shipment  and  the  delivery  of 
it  here. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed  with  costs. 


BRUNEL  vs.  UnLLAUDON. 

APPKiX  FROM  THX  COURT  OF  THK   FIRST  JUDICIAL  DISTRICT. 

When  it  appears  there  was  no  allegation  or  proof  of  an  amicable  demand 

before  the  inception  of  the  suit,  the  defendant  may,  on  asking  it  in  bis 
answer  to  the  i^peal  be  allowed  his  costs  in  both  courts. 

90 
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Easterit  Dis.      This  is  €L  personal  action  ae^ainst  the  defendant  to  record 

Ji«e,  1834.  *^  ^ 

.  five  thousand  seven  hundred  and  fifty  dollars,  the   balance 
""w*^      alleged  to  be  due  on  the  sale  of  a  lot  of  sugar. 
MiLLAUDoif.       The  plaintiff  alleges  she  sold  and  delivered  to  the  deiend- 
ant  in  1829,  two  hundred  and  forty-eight  hogsheads  of  sugar. 
weighing  three  hundred  and  forty-two  thousand  two  hundred 
and  ninety  pounds,  at  six  and  a  half  cents  per  pound,  the 
then  current  price,  amounting  to  twenty-two  thousand  two 
hundred  and  forty-eight  dollars  and  eighty-five  cents,  on 
which  she  has  received  in  cash,  advances,  merchandise,  credits^ 
&c«,  only  sixteen  thousand  four  hundred  and  ninety-eight 
dollars  and  seventy  cents,  leaving  a  balance  of  five  thousand 
seven  hundred  and  fifty  dollars  and  fifteen  cents,  still  due  to 
to  her,  which  the  defendant  has  refused  and  refuses  to  pay; 
and  for  which  she  prays  judgment.    Millaudon  denied  that 
he  owed  any  thing  as  alleged  against  him. 

The  evidence  showed  that  the  sugar  in  question  was  ship- 
ped to  New-York  by  the  defendant,  at  the  instance,  and  on 
account  of  the  plaintiff's  agent  A.  L.  Mayronne,  and  that  the 
account  of  sales  rendered  was  approved  by  him;  and  the  ac- 
count current  rendered  by  defendant  to  Mayronne,  plaintiffs 
agent,  for  supplies  was  also  approved  by  him;  these  accounts 
show  a  balance  in  favor  of  plaintiff  of  sixteen  dollars,  for 
which  judgment  was  rendered  and  for  costs. 

The  plaintiff  appealed. 

The  defendant  in  his  answer  to  the  appeal,  prayed  that  the 
judgment  be  corrected  in  his  behalf,  by  allowinghim  his  costs, 
as  no  amicable  demand  was  made  by  the  plaintiff  in  the  suit. 

SouU,  for  plaintiff. 

Slidell^  contra: 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  petition  charges  that  the  plaintiff  sold  a  quantity  of 
sugar  to  the  defendant  who  is  indebted  to  her  for  the  price. 
He  resisted  her  claim  on  the  plea  of  the  general  issue.    There 
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was  judgment  for  the  sum  of  sixteen  dollars,  and  she  appealed.  ^^^^"J^^"' 
The  evidence  shows  that  the  sugar  was  shipped  to  New-      mIo^oin  "^ 
York  by  the  defendant  at  the  request  of  A.  L.  Mayronne,         vs. 
the  plaintiff's  agent,  to  whom  he  communicated  the  account        and 
of  sales,  and  by  whom  it  was  approved-     That  the  defendant     ^ohw sow. 
furnished  said  agent  with  the  necessary  supplies  for  the  plan- 
tation of  the  plaintiff,  of  which  said  A.  L.  Mayronne  was 
agent;  and  the  amount  of  these  supplies  deducted  from  the 
net  proceeds  of  the  sale,  leaves  but  a  balance  of  sixteen 
dollars  in  favor  of  the  plaintiff. 

The  appellee  has  prayed  an  amendment  of  the  judgment    when  u  ap- 

*  *  *       •^  .f       «-»  pears   there  was 

by  striking  out  the  part  which  condemns  him  to  pay  costs.  »<>  dieption  or 
There  is  no  allegation  or  proof  of  an  amicable  demand  before  fo^^^J'ScSptioB 
the  inception  of  the  suit.  The  plaintiff  was  not  therefore  SLenSanf 'm^y, 
entitled  to  costs.  Z  ^Sf  i'  th? 

appeal  be  allow- 
od   his    costs    in 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  ^o*  courts. 
judgment  be  annulled,  avoided  and  reversed,  and  that  the 
plaintiff  recover  from   the  defendant    the  sum  of  sixteen 
dollars  and  pay  costs  in  i;his  court. 


McGLOIN  V8.  HENDERSON  AND  JOHNSON. 

APPEAL   FROM    THE    PARISH     COURT    FOR  THE     PARISH    AND    CITY  OF 

NSW-ORLEANS. 

When  passengers  in  a  vessel  are  conveyed  to  a  different  port  .without 
their  consent  than  that  agreed  on  at  the  time  of  sailing,  no  recovery 
can  be  had  for  the  amount  of  their  passage  money. 

So  where  the  owners  of  a  schooner  stipulate  to  deliver  passengers  at  a 
particular  place  for  a  certain  sum,  in  the  penalty  of  one  thousand 
dollars,  and  fail  without  the  fault  of  the  other  party  the  penalty  is 
thereby  forfeited  and  will  be  recovered. 


716 


CASES  IN  THE  SUPREME  COURT 


Eastisr  Dm.      The  plaintiff  alleges  that  he  entered  into  a  contract  of 
=====  affreightment  or  charter  party  on  the  1st  of  October  1833. 
"'^Jf' '^      in  New- York,  with  the  defendants,  owners  of  the  schooner 
HENDERSON    Messcnger,  for    the  use  of  the  hold  and    cabin    of  said 

AND  ^       '  /•  I.  • 

JOHNSON,      schooner,  to  carry  passengers  on  a  voyage  from  the  atj 
of  New- York  to  the  port  of  Aransasua,  in  Texas,  for  which 
he  was  to  pay  seven  hundred  dollars;  the  owners  furnishing 
every  thing  necessary  to  the  voyage;  that  a  penal    clause 
was   inserted  in   said  contract    by  which  the    party  who 
violated,  or  failed  to  perform  said  contract  forfeited  to  the 
other  party  one  thousand  dollars;  that  forty  three  passen- 
gers embarked  on  board  said  schooner  in  pursuance  of  said 
contract,  and   that  the   captain  put  in   command  by  the 
owners,  without  any  reasonable  cause,  and  in  open  violation 
of  the  contract  between  the  owners  and  the  plaintiff  brought 
said  schooner  into  the  port  of  New-Orleans,  to  the  great 
damage  and  injury  of  said  passengers  who  were  emigrants 
to  Texas,  and  against  their  will  and  without  their  consent, 
by  reason  of  which  the  penalty  of  one  thousand  dollars  is 
forfeited  by  the  owners  of  said  ve'ssel;  for  which  and  for 
three  hundred  and  fifty  dollars  advanced  to  said  owners  in 
New- York,  he  prays  judgment;  and  that  said  schooner  be 
seized  and  sold  in  virtue  of  his  attachment  to  satisfy  said 
judgment. 

The  defendants  admitted  the  execution  of  the  contiBct, 
but  denied  its  breach,  and  avered  that  the  voyage  was 
interrupted  by  the  misinformation  of  the  plaintiff  in  un- 
dertaking to  pilot  the  vessel;  and  by  his  violence,  menaces 
and  attempts  to  stir  up  mutiny  among  the  passengers  and 
crew;  the  defendants  charge  that  the  voyage  was  completed 
by  putting  into  New-Orleans,  and  that  the  plaintff  owes 
three  hundred  and  fifly  dollars  on  his  contract,  and  one 
hiindred  dollars  for  the  cabin  passage  of  four  persons,  for 
which  they  pray  judgment  in  reconvention. 

After  hearing  the  testimony  of  a  number  of  witnesses 
called  by  the  parties,  the  parish  judge  was  of  opinion  that 
the  defendants  had  failed  to  deliver  the  passengers  against 
their  will,  according  to  contract,  and  having  violated  its 
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terms  was  bound  to  pay  the  penalty;  and  that  ihey  should  ^^^"i*^"' 
refund  what  had  been  advanced  to  them  in  New- York,  as  a  — 

pro  rata  freight  could  only  be  demanded,  on  the  ground  of  a         ^g, 
voluntary  acceptance  of  the  cargo  by  the  shipper  at  an    ^^^^^^^ 
intermediate  port,  and  a  dispensation  of  proceeding  farther,     johhson. 
2   Gallison  161,  1  Mason  ibid* 

Judgment  for  plaintiffs  for  one  thousand  three  hundred 
and  fifty  dollars  and  costs*     The  defendants  appealed. 

Roselius  for  the  plaintiff. 

1.  The  principle  of  law  contended  for  by  the  opposite 
party  in  the  court  below  is  not  contested.  It  is  admitted  that 
damages  cannot  be  super-added  to  the  penalty  for  the  non 
performance  of  a  contract;  that  a  party  cannot  exact  the 
jperformance  of  the  principal  obligation,  and  at  the  same 

recover  the  penalty,  unless  the  latter  is  given  for  delay. 

2.  We  claim  in  this  case  the  amount  advanced  as  paid 
without  consideration,  and  the  penalty  as  the  amount  of 
damages  sustained  by  us,  which  is  fixed  by  the  parties  in 
the  contract,  and  forfeited  in  consequence  of  the  non-per- 
formance of  the  contract  on  the  part  of  the  defendants. 

3.  The  evidence  shows  clearly  that  it  was  the  fault  of  the 
captain,  whom  the  owners  put  in  the  command  of  their 
vessel,  and  not  that  of  the  plaintifi*,  that  occasioned  the 
failure  of  the  voyage. 

Strawbridge  for  the  defendants. 

1.  The  plaintiff  cannot  recover  the  sum  advanced  by  him 
as  damages  on  his  contract  and  the  penalty  too.  Pothier  on 
Ob.  M.  342.     6  TouUier  M.  813.     1  Mar.  JV.  S.  403. 

2.  By  the  common  law  the  penalty  is  always  released  on 
payment  of  the  principal  or  real  debt. 

3.  A  close  examination  of  the  testimony  will  show  that 
the  failure  to  land  at  the  port  of  destination  was  occasioned 
by  the  conduct  of  the  plaintiff. 
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EajtetinJOis-  recover  back  the  money  already  paid,  and  the  defendanti 

"  counsel  relies  on  the  authority  of  Abbott^  on  shippings  p.  277. 

M'GLoiN      g^^  ^|jg  ^^^  there  mentioned  turned  on  the  principle  that 

HsiTDERsoff    the  non-performance  was  owing  to  the  neglect  or  defaai: 

JOHNSON,      of  the  party  claiming  to  be  refunded.      We  do  not  think  ifae 


men^^  ^l  ^^®  applicable  to  this. 

uJr"to  d&      The  owners  having  failed  to  comply  with  their  contract 

panTcXr'  ^ac!  havc  forfeited  the   stipulated  penalty,  and   are   boand  to 

for      a      certnin        /•jixvi  i  i  •  t 

sum,  in  the  pe-  reiund  wuat  has  been  already  paid. 

nalty      of     one 
thousand  dollan, 

th*  fiult  ^f'*the      ^*  ^^»  therefore,  ordered,  adjudged  and  decreed,  that  the 

of  the  Parish  Court,  be  affirmed  with  costs. 


p:i.,'SrL'.!i!  judgment 

by  forfeited    and 


jy 

will  be  recovered. 


OPINION  ON  THE  RE-HEARING  OF  THIS  CAUSE. 

A  penal  clause  in  a  contract  fixing  the  amount  of  damages  in   case  of  ib 

non>performance  by  eitlier  party  is  reciprocal,  and  must  be  enforced  oa 

this  principle,  and  nothing;  more  or  less  than  the  penalty  fixed  can  be 
recovered. 

But  where  a  penal  clause  in  a  contract  fixes  the  amount  of  dami^ 
in  case  of  non-performance  by  either  party,  and  there  is  a  part 
performance  by  one  of  them,  the  court  may  modify  the  penakf 
accordingly. 

So  where  one  party  advances  half  the  sum  stipulated  in  the  performance 
of  a  contract,  which  has  a  penal  clause  of  one  thousand  dollars  in  case  of 
failure,  and  the  other  party  fails  to  complete  his  part,  the  former 
cannot  recover  back  the  sum  advanced  and  the  penalty  too ;  he  cao 
only  recover  the  penalty. 

The  plaintiff  obtained  a  re-hearing  in  this  case  on  the 
ground  of  error  in  the  first  judgment. 

BuLLARD,  J.,  delivered  the  opinion  of  the  court* 

The  court  have  maturely  considered  the  question  pre-' 
sented  on  the  re-hearing  of  this  case,  to  wit:  whether  the 
plaintiff  be  entitled  to  recover  both  the  sum  paid  in  advance 
as  part  of  the  hire  of  the  schooner,  and  the  penalty  of  one 
thousand  dollars  stipulated  for  damages  in  case  of  non 
performance  of  the  contract 
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In  the  absence  of  proof  as  to  the    law  of  New- York,  Ea8t«en  Dm. 

t  JwHt  1834 

where  the  contract  was  made,  we  are  bound  to  take  our  ' 

own  laws  as  the  rule  of  decision.  m'olout 

The  advance  of  one  half  the  hire  was  a  part  of  the  con-    HEHDERaow 
tract.     It  could  not  therefore  be  recovered  back  eo  nomine     johnsoit. 
without  a  recision  of  the  contract.     The  penal  clause  was  j^^  r^wDiUS 
intended  to  fix  the  amount  of  damages  to  be  recovered  in  S?iam%«*^Sl 
case  of  non-execution  of  its  stipulations,  and  nothing  more  5Sfo?Ii.n«"*K 
nor  less  could  be  recovered,  except  that  the  court  is  autho-  ^iplrocJr,'*^aiid 

J.  /•..!  .  -../«,  nwMt  be  enforced 

risea  m  cases  of  partial  execution  to  modify  the  penalty.  ^  '>>"  principle 

La.  Code  Ar.  2133.  or  Ie«  than  the 

penalty  fixed  can 

The  penal  clause  of  this  contract  is  reciprocal,  the  parties  "• '**^*^*"^- 
mutually  bind  themselves  to  each  other  in  the  penal  sum  pe>D«i  ciauM  in  a 

contract  fixes  the 

of  one  thousand  dollars.     Suppose  the  plaintiff  had  violated  Miount  of  dam- 

-^  -^  '^  a^es  An  case  of 

the  contract  on  his  part  by  refusing  to  pay  the  three  hun-  ^^'^il^"^^* 
dred  and  fifty  dollars  in  advance,  would  the  owners  have '^  pjf" Jj^^; 
been  entitled  to  recover  that  sum  and  the  penalty  besides?  Se**"court  'm^y' 
Surely  not:  because  that  would  have  been  to  enforce  per-  ?aity  acoOTdinffl 

Iv 

formance  of  the  contract  and  to  recover  the  penalty  at  the 
same  time.  We  cannot  suppose  any  case  in  which  the 
defendant  would  be  entitled  to  recover  more  than  a  thou- 
sand dollars.  If  on  arrival  at  the  port  of  destination  the 
pledntiff  had  refused  to  pay  the  remaining  part  of  the  hire, 
and  the  owners  had  sued  on  the  penal  clause,  the  plaintiff 
would  have  shown  a  partial  performance  and  entitled 
himself  to  a  modification  of  the  penalty,  according  to  the 
article  of  the  Code  above  cited,  and  perhaps  would  have 
been  bound  to  pay  only  the  balance  of  the  hire  with  legal 
interest,  as  his  part  of  the  contract  consisted  purely  in  the 
payment  of  money.  If  we  permit  the  plaintiff  now  to 
recover  thirteen  hundred  and  fifty  dollars  we  destroy  the 
reciprocity  of  the  contract;  and  in  effect  permit  him  to 
cumulate  an  action  to  recover  back  what  was  paid  on  a 
contract,  upon  the  failure  of  the  consideration  which  is  in 
effect,  a  cancelling  of  the  contract,  with  an  action  for 
damages  for  its  non-execution.  But  it  is  contended  that  the 
redhibitory  action  is  an  example  of  the  contrary  rule; 
that  when  the  vendor  knew  of  the  vices  of  the  thing,  the 

91 
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^^J™r83?"'  ^®^^^^  ^  entitled  not  only  to  a  rescifiion  of  the  sale^  but  to 
- — = =  damages.     That  proceeds  on  the  ground  of  a  fraud  ksv- 


OAVDE  VT  AL8. 


^g  ing  been  committed,  and  the  exception  itself  proves  ix 

BAUDow.     general  rule. 
v^rty  ^  i^antel      Upou  tho  whole  we  are  satisfied  that  our  former  judgmefi; 

Bair     th6      luiii 

•tipuiatod  in  tbe  was  erroueous  in  this  particular. 

porfi>rmiuice  of  a 

contrict,   which      It  ig  thcrofore  ordered    that  the   judmient    heretofore 

baa  a  penal  clauao  *'       ^ 

J^jj^j^^j;;^^ rendered  be  set  aside,  audit  is  further  adjudged  andde- 
S£r;«Sy  £u  creed  that  the  judgment  of  the  Parish  Court  be  rerersed 
parT^^^'fori^  ^i^<l  ^^i^^Ued;  ^^^^  tho  Plaintiff  recover  of  tbe  defendasts 
bll^k^he  9^1Z  one  thousand  dollars,  with  interest  at  five  per  cent,  (nan 
penalty  too;  ho  judicial  domaud  with  costs  in  the  Parish  Court,  the  costs 

can  ooly  recover  i  i  «• 

the  latter  BHin.     of  the  appeal  to  be  borne  by  tbe  plaintiff  and  appellee. 


GAUDE  v«.  BAUDOIN. 

APrXAL  mOM  THE  COVKT  OF  THB  8KG0ND  JUDICIAL    DUTRICT. 

The  formalities  required  in  a  will,  are  matters  of  strict  law,  and  it  is  Bill  i: 
they  are  not  complied  with. 

If  a  will  under  private  signature  be  signed  in  the  presence  of  three  wicaeascs 
and  on  the  next  day  a  supplement  is  made  to  the  original,  signed  by  tbe 
testator  and  five  witnesses,  the  first  proceeding  will  be  laid  out  of  view, 
and  the  last  considered  as  legalizing  the  whole  instrument. 

A  foreigner  not  naturalised,  who  is  rending  in  the  parish,  has  been  some 
years  in  the  United  States,  and  has  no  other  domicil  in  the  slate,  is  a 
competent  witness  to  a  will. 

The  plaintiffs  are  the  collateral  relations,  and  claim  to  be 
the  heirs,  and  legal  representatives  of  their  deceased  brotiier 
Hypolite  Gaud6,  who  died  in  the  parish  of  Lafonrche,  with- 
out leaving  ascendants  or  decendants;  they  allege  that 
Eulalie  Baudoin,  widow  of  the  deceased,  is  in  possession  and 
claims  his  succession,  estimated  at  about  six  thousand  dollars, 
as  his  testamentary  heir  under  a  nuncupative  will,  which 
they  allege  is  null  and  void  for  the  following  reasons: 

Ist  Because  it  was  not  written  or  dictated  by  the  deceased, 
but  was  written  or  caused  to  be  written  by  the  relations  of 
the  instituted  heir  who  were  interested,  and  it  was  signed  at 
a  moment  when  the  deceased  was  not  in  the  possession  of  his 
proper  faculties. 


OP  THE  STATE  OP  LOOTSIANA.  72i 

2d.  Because  said  instrument  is  only  attested  by  three  ^i'^^gS"* 
ivitnesses.  == 

3d.  That  the  supplement  to  said  will  by  which  its  imper-  v$, 
fcctions  are  attempted  to  be  cured,  is  defective,  because  not  "^^"*"- 
T^ritten,  caused  to  be  written  or  dictated  by  the  deceased, 
but  was  caused  to  be  written  and  prepared  by  a  relation  of 
the  testamentary  heir,  who  was  interested,  and  signed  by 
the  testator,  when  his  mind  was  infeebled  and  deranged  by 
desease. 

4th*  Because  one  of  the  witnesses  to  said  supplemental 
will  had  no  legal  residence  in  the  parish. 

5th.  Because  two  others  are  incompetent  on  the  score  of 
interest;  the  plaintiffs  pray  that  the  defendent  be  cited,  and 
that  on  proof  of  any  of  the  facts  alleged  that  the  will  be 
declared  null  and  void. 

A  copy  of  the  will  is  annexed  to  the  petition.     It  is  dated 
the  7th  of  November,  1832,  and  is  a  private  act,  signed  by 
the  testator  and  three  witnesses,  residing  in  the  parish*     On 
the  8th  of  November,  the  next  day  a  supplement  to  the 
original  will  reciting  and  conforming  its  authority  and  vali- 
dity was  drawn  up  at  the  foot  of  it,  and  signed  by  the  tes- 
tator and  five  witnesses,  residing  in  the  parish.     They  state 
they  found  the  testator  sick  in  bed,  but  of  sound  mind.   The 
will  thus  made  and  executed,  was  duly  admitted  to  probate. 
The  testimony  shows  that  one  of  the   withnesses  is  a 
native  of  France,  not  naturalized,  and  came  to  Louisiana 
eleven  years  ago;  his  occupation   is  that  of  a  teacher  in 
private  families,  and  was  residing  in  the  parish  in  this  capa^- 
city,  when  he  attested  the  will. 

This  district  judge  was  of  opinion  the  formalities  of  the 
law  were  complied  with,  and  that  the  will  was  valid.    He 
gave  judgment  for  the  defendant. 
The  plaintiff  appealed. 

Wheeler  and  Taylor^  for  the  plaintiff. 

1.  A  nuncupative  testament  under  private  signature,  must 
be  written  by  the  testator,  or  be  caused  to  be  written  by 
him,  and  the  fact  must  appear  on  the  face  of  the  instrument 
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Eastikh  Dm.  or  the  will  is  null,  as  it  cannot  be  proved  by  parole  evidence. 

^"^^  '^'     La.  Code  1568, 1574,2256. 

GAUDK  ET  ALB.      g^  ^^^  instrument  purporting  to  be  a  testament  and  dated 

BAuiwiir.     ^^  ^^  fj^  ^[  November  1832,  was  signed  by  but  three  wit- 

nesses,  when  more  might  have  been  procured,  as  is  evident 

from  the  attempt  to  give  it  validity  on  the  following  day-  La. 

Code  1576.     1  Mar.  JV.  S.  488. 

3.  The  instrument  executed  on  the  8th  of  November,  (the 
following  day)  is  not  a  will  or  testament  in  itself,  as  it  con- 
tains no  disposition  of  any  property,  nor  does  it  form  part  of 
the  one  executed  the  day  before.  If  it  be  any  thing,  it  is  to 
be  looked  on  as  a  recognition  or  confirmative  act,  and  can 
have  no  force  or  effect  because  it  does  not  contain  the  sob- 
stance  of  the  disposition  of  the  property,  or  make  mention  of 
the  defect  in  the  previous  one  and  the  intention  of  remedying 
it     La.  Code  2252. 

4.  One  witness  to  the  instrument  executed  on  the  8th  of 
November  was  a  foreigner  not  naturalized  and  without 
the  legal  residence.  Without  him  the  number  required  bj 
law  is  not  complete,  since  it  is  not  shown  that  more  could  not 
be  procured.  La.  Code  1587, 1576,  42.  Moreau^s  Digest  2d 
vol.  3iQ8, 309. 

5.  The  formalities  required  in  a  will  are  matters  of  strict 
law  and  it  is  null  if  they  are  not  complied  with. 

J\ltcholls  and  McAllister^  for  appellee. 

1.  The  will  is  clothed  with  all  the  formalities  required  by 
law. 

2.  Three  witnesses  are  sufficient  in  the  country  if  a  greater 
number  could  not  be  procured.  C.  Code  art.  1576.  12  Mof 
Hn  503. 

3.  More  than  three  subscribing  witnesses  could  not  be  pro- 
cured on  the  emergency  of  executing  the  will  before  disso- 
lution. 

4.  The  witness  objected  to  was  competent  as  he  resided 
in  the  parish. 


OF  THE  STATE  OP  LOUISIANA.  TSS 

Easterit  Di8. 

J«mc,ie34. 

BuLLARD,  J.,  delivered  the  opinion  of  the  court. 


OAVDE  ET  ALfl. 

VS. 

BAUDOIir. 


This  sait  was  instituted  by  the  collateral  heirs  of  one  Gaud6 
to  annul  a  testament  bj  which  he  bequeathed  to  the  defen- 
dant, his  widow,  the  whole  of  his  estate.  The  testament  was 
declared  valid  by  the  District  Court,  and  the  plaintiff  ap- 
pealed. 

The  appellants  relj  in  this  court  on  the  following  points: 

1.  That  a  nuncupative  testament  under  private  signature 
must  be  written  by  the  testator  or  caused  to  be  written  by 
him  and  that  (act  must  appear  on  the  face  of  the  instrument 
under  pain  of  nullity.     La.  Code^  1568, 1574,  2256. 

2.  The  instrument  purporting  to  be  a  testament  dated  on 
the  7th  of  November,  was  signed  only  by  three  witnesses 
when  more  might  have  been  procured.  Za.  Code^  1576,  1 
JVC  S.  488. 

3.  The  instrument  executed  on  the  8th  November  is  not 

a  testament  as  it  contains  no  disposition  of  property,  nor  does  < 

it  form  part  of  the  one  executed  the  day  before.  That  it  is 
to  be  regarded  merely  as  confirmative  and  can  have  no 
effect.     La.  Code  2252. 

4.  One  witness  to  the  instrument  executed  on  the  8th  was 
a  foreigner,  not  naturalized  and  without  legal  residence ;  with- 
out him  the  number  required  by  law  is  not  complete,  since 
it  is  not  shown  that  more  could  not  be  found.  La.  Code 
1587, 1576. 

5.  The  formalities  required  in  a  will  are  matters  of  strict    Theformaiitief 
law  and  it  is  null  if  they  are  not  complied  with.  are    matters  of 

•^  *  »trict  law,  and  it 

Assuming  this  last  proposition  as  one  of  undoubted  truth »» "«"  »f  they  ore 

°  XT       IT  not         complied 

in  our  jurisprudence,  one  which  this  court  has  uniformly  re-  '^*** 
cognized,  we  proceed  to  examine  the  3d  and  4th  points,  be- 
cause the  opinion  which  we  have  formed  on  these  will  render 
it  unnecessary  to  consider  the  others. 

The  will  which  the  plaintiffs  seek  to  annul  purports  to  be 
a  nuncupative  testament  under  private  signature,  and  its 
validity  will  depend  on  the  question  whether  the  formalities 
required  for  that  class  of  wills  have  been  compUed  with.  The 
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^r""?oo?"'  second  clause  of  this  kind  of  the  1574th  article  of  the  Code 

JituUf  1834. 

'■  —  which  treats  of  tliis  kind  of  wills,  declares  that  "it  will  suffice 

w.       *  if  in  the  presence  of  the  same  number  of  witnesses  the  tcsta- 

BAUDoiv.     ^j,  pr^ggntg  the  paper  on  which  he  has  written  his  testament 

or  caused  it  to  be  written  out  of  their  presence,  declaring  to 
them  that  that  paper  contains  his  last  will."  The  last  arti- 
cle provides  that,  "in  either  case  the  testament  must  be  read 
b J  the  testator  to  the  witnesses,  or  by  one  of  the  witnesses  to 
the  rest  in  presence  of  the  testator;  it  must  be  signed  by  the 
testator  if  he  knows  how  or  is  able  to  sign,  and  by  the  wit- 
nesses or  at  least  two  of  them,  in  case  the  others  know  not 
how  to  sign,  and  those  who  do  not  know  how  to  sign,  mi^ 
affix  their  mark.  This  testament  requires  no  other  formality 
than  those  prescribed  by  this  and  the  preceding  article." 
If  a  will  DDder  The  proccedlugs  which  took  place  on  the  7th  of  November 
E^*  Mgn^^in  tho  may  be  laid  entirely  out  of  view.     If  on  that  occasion  a  suffi- 

proMDce  of  three     .        .  .  /.       . 

witneues  and  on  cicut  number  oi  witucsscs  was  not  present  and  some  other 

tho    next   day  a  -'' 

euppiement     ic  solemnities  required  for  a  nuncupative  testament  were  not 

made  to  the  on-  *•  ^ 

Se'^toHtftof  and  o^>8erved,  it  is  not  easy  to  perceive  how  they  could  vitiate 
firrt'^'p/c^'dSj  what  took  place  on  the  eighth.     We  think  the  maxim  of  law 
viS^lidih^iriaSt  strictly  applicable  ''mile  per  inutile  non  vitiahtr  and  the  doings 
ff^nT  ""t^  of  the  seventh  must  be  considered  as  not  written.     On  the 
'  following  day  five  persons,  who  appear  to  be  competent  wit- 
nesses, assembled  at  the  house  of  the  testator  whom  they 
found  of  sound  mind  though  sick  and  in  bed.     In  their  cer- 
tificate of  what  was  done  and  said  on  the  occasion  which  is 
on  the  same  paper  containing  the  testamentary  dispositions, 
they  go  on  to  say ;  we  give  the  words  of  the  original.    **Et  ia 
6tant  tons  les  cinq  t6moins,  le  dit  Gaud6  nous  a  presents  ce 
papier,  qui  nous  a-t-il  dit,  contient  son  testament  et  ses  der- 
nieres  volant^  sur  quoi  moi  Frederick  Blanc  un  des  dits  t6- 
moins  ai  lu  au  dit  testateur  et  aux  autres  t^moins  ce  que  est 
6crit  ci-dessus  et  de  Pautre  part,  apres  laquelle  lecture  le  dit 
testateur  a  declare  que  ce  que  je  venais  de  lui  lire  contenait 
bien  ses  demieres  volenti  et  que  la  signature  ci-dessos  ^tait 
lasienne,fait6  au  presence  de  trois  t^oins  qui  ont  anssi  sign^ 
ci>dessu8.    En  fui  de  quoi  nous  avons  signe  en  la  chambre 
susdite  avec  le  dit  testateur  et  en  sa  presence,  apres  nouvelle 
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lecture  faite."  The  will  is  then  signed  by  the  testator  again  *'"''"{LP'»- 
and  the  five  witnesses,  three  of  whom  had  signed  the  same  ===== 
paper  with  the  testator  the  preceding  day.  ^^^^" 

It  appears  therefore,  that  in  strict  and  literal  compliance  ▼*«w>i»btals 
with  the  articles  of  the  Code  above  recited,  this  testament 
was  produced  to  the  five  witnesses,  declared  to  he  the  will  of 
the  testator  by  himself,  read  over  twice  in  his  presence  and  in 
presence  of  the  witnesses  bj  one  of  them  and  signed  by  the 
testator  and  the  witnesses. 

But  it  is  urged  that  one  of  the  witnesses  was  incompetant,    a  foroi^nerDot 

_  naturalizeicl,  who 

that  he  was  a  foreigner  not  naturalized  in  the  country  and  w  raiding  in  th« 

^  *^  pariah,  haa  been 

without  legal  residence.     It  appears  that  he  was  a  tutor  in  uStedsuilteiMd 
a  private  family,  actually  residing  at  the  time  in  the  parish  ^"i^Srsute". 
where  the  will  was  made;  that  he  had  been  living  there  some  wiulUi  u!?^?' 
months  with  the  intention  to  continue  there  at  least  until  the 
end  of  the  year,  and  that  he  had  been  some  years  in  the 
United  States.    It  is  clear  from  the  evidence  that  the  witness 
did  not  reside  out  of  the  parish,  and  had  no  other  domicil  in 
the  state.    We  think  that  sufficient  and  that  he  was  a  com- 
petent witness. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the 
court,  that  the  judgment  of  the  District  Court  be  affirmed 
with  costs. 


FRANKUN  vs.  V£RBOIS  ET  ALS. 

▲PPSAL    FROM   THE    COURT    OF    THE    FIRST  JUDICIAL  DISTRICT. 

Making  diligent  inquiry  for  the  maker  of  a  note  and  to  find  his  domicil, 
but  without  effect,  in  order  to  make  demand  of  payment,  will  excuse 
Uie  want  of  a  formal  demand. 
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Eastkrn  Di8.  The  act  of  March   1827,    has   not   introduced    any  new  rule  aj  to  tbe 

Jnue,  1834. 
====      demand   necessary  to  be  made   on   makers  of  notes   or  acceptors,  or 

FRA5KLIN  drawers  of  bills.    What  will  constitute  a  legal  demand  of  payment  so 

▼KRBon  as  to  bind  endorsers  must  depend  on  the  commercial  law. 

ET   AL8. 

Interest  will  be  allowed  on  protested  notes,  and  on  those  giTcn  for  the 
price  of  slaves  purchased,  from  the  time  when  they  are  due  ani 
payable. 

Notice  of  protest  for  non-payment  by  the  drawer  given  to  the  endorwri. 
by  leaving  it  at  their  dwelling  houses,  is  sufficient. 

This  is  an  action  against  the  drawer  and  endorsers  of  a 
promirfsory  note  for  one  thousand  three  hundred  and  twenty 
five  dollars,  given   to  the  plaintiff  in  New-Orleans,  as  the 
price  of  two  slaves  purchased  from  the  latter,  the  payment 
of  which  is  also  secured  hy  mortgage  retained  on  the  slaves. 
The  note  is  dated  the  23d  of  November  1831,  and  payable 
in  all  the  month  of  March  1833.      It  was  put  into  the  Bank 
of  Louisiana  for  collection.     The  notary  public  states  in 
his  protest  of  the  note  for  non-payment,  that  he  ^made  di- 
ligent inquiry  at  several  places  of  public  resort  in  this  city 
and   elsewhere   for  the   drawer  of  said  note,  in  order  to 
demand  payment  thereof,  but  could  not  find  him,  or  any 
person  who  could  inform  him  where  he  was  to  be  found.^' 
In  his  certificate  the  notary  states  protest  was  duly  notified 
to  the  parties  by  letters  written  by  him  on  the  3d  day  of 
April  1833,  and  served  on  them  respectively  in  the  fol- 
lowing manner:   "by  delivering  the  said  notices   for  the 
8aid  endorsers,  Bezon   and    Franklin,    (the    plaintiff  and 
nominal  endorser,)  to  them  and  by  delivering  the  letter  for 
G.  de  Montagnac,  to  a  person  at  her  house.'' 

VerboiSi  the  drawer,  in  his  separate  answer  admits  his 
signature  to  the  note;  and  avers  he  has  always  been  ready 
and  willing  to  pay  it  without  interest  and  costs  of  protest^ 
but  that  the  plaintiff  refused  to  receive  it;  that  he  is  not 
liable  for  costs  and  interest  because  no  legal  protest  was 
made;  that  he  had  a  known  domicil  in  the  city,  known  to 
the  notary  who  made  the  protest;  and  tbat  he  has  tendered 


YERBOIS 
KT  ALS. 
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the  principal  which  was  refused ;  he  prays  that  he  may  be  Eastxrv  Dm. 
exonerated  from  paying  interest  and  costs  of  eyerj  kind.  ===== 

Emelie  Bezon  and   G.  de  Montagnac^  the   endorsers,  ia  ««. 

their  separate  answer  admit  their  respective  signatures  on 
the  back  of  the  note,  but  plead  a  general  denial  and  aver 
the  note  was  not  legally  protested,  and  that  they  were  not 
legally  notified  of  its  dishonor;  and  that  no  amicable  de* 
mand  was  made  of  them  before  suit,  therefore  they  pray  to 
be  dismissed  with  their  costs  allowed  them. 

On  the  trial  the  amicable  demand  was  admitted. 

Dreuxj  testified  that  he  knows  Verbois,  the  drawer  of  the 
note;  that  in  April  1831,  he  lived  in  Casa  Calvo  street,  in 
the  city  of  New-Orleans,  in  the  same  place  where  he  lives 
now;  that  he  is  a  married  man  and  is  generally  known. 

The  district  judge  was  of  opinion  that  there  was  not  a 
sufficient  demand  of  payment  made  on  the  drawer  either 
to  bind  the  endorsers  or  to  compel  the  former  to  pay  in- 
terest; "that  the  debtor  can  only  be  put  on  his  defence  by 
a  demand  of  payment  at  his  domicil,  and  it  does  not  appear 
to  the  court  that  diligence  was  used  to  ascertain  the  do- 
micil." There  was  no  legal  demand  of  the  maker  and  he 
is  not  bound  to  pay  interest  as  on  a  promissory  note 
protested*     The  endorsers  are  therefore  discharged. 

Judgment  was  rendered  against  the  defendant,  Verbois^ 
for  the  amount  of  the  note,  with  legal  interest  from  judicial 
demand  and  the  costs  of  suit;  and  that  the  mortgaged  slaves 
be  seized  and  sold  to  satisfy  the  judgment;  dismissing  the 
endorsers  with  their  costs.     The  plaintiff  appealed. 

This  cause  was  argued  lyj  Mr.  Leigh^  for  the  plaintiff 
and  appellant,  and  by  Mr.  Roselius,  for  the  defendants  and 
appellees. 

BuLLARD.  J.,  delivered  the  opinion  of  the  court. 

The  counsel  for  the  appellant  claims  the  reversal  of  the 

judgment  rendered  in  the  District  Court,  on  two  grounds. 

1.  That  the  judge  U  quo  erred  in  thinking  that  the  en- 

92 
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V8. 

VERBOI8 

ST  ALS. 
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EASTBiof  Dm.  dorsers  of  the  note  sued  on  were  absolved  from  liability  «i 

June,  1834.  ^ 

account  of  the    irregularity  in   the  protest  made    by  the 
notarj* 

2«  That  he  erred  in   refusing  to  give  the  payee   of  the 
note  interest  from  the  day  said  protest  was  made. 

The  promissory  note  sued  on  is  dated  at  New-Oriean?, 
and  no  particular  place  of  payment  is  given;  according  to 
the  usage  of  the  place  it  was  deposited  for  collection  in  the 
Bank  of  Louisiana;  and  on  the  last  day  of  grace  the  notaiy 
who  made  the  protest  certifies  that  diligent  enquiry  was 
made   at  several  places  of  public  resort  in  this  city  and 
elsewhere,  for  the  drawer  of  the  note,  in  order  to  demand 
payment,  but  he  could  not  be  found,  nor  any  person  who 
could  tell  where  he  was  to  be  found;  whereupon  the  note 
was  protested  for  non-payment,  and  on  the  following  day 
written  notice  of  protest  was  left  at  the  houses  of  the  two 
endorsers.     A  clerk  of  the  notary  testified  on  the  trial  that 
he  inquired  at  the  Bank  and  of  several  persons  at  the  cc^e 
house,    that  he  knows  the   defendant,  Verbois,    bat    not 
where  his  domicil  is;  he  could  not  recollect  of  what  per- 
sons he  made  the  inquiry.     A  witness  for  the   defendant 
certifies  that  he  knows  Verbois;    that  in  April  1833,  he 
lived  with  his  mother  in  Casa  Calvo  street,  where  he  now 
lives. 

ge^'^^Jfuiry^fS;  "^^^^^  18  uo  cvidcncc  to  show  that  the  holder  of  the  note 
SS«"li'?d'to''L;  <>r  the  notary  knew  the  domicil  of  the  maker;  and  we  are 
wfth^rcffecM^n  of  opiuiou  that  making  diligent  inquiry  for  the  maker  and 
dJinMd°of"^y-  for  his  domicil  without  effect,  excuses  the  want  of  a  formal 

ment,  will  excuse    ,  ,         _^_ 

the  j'^'t^^^j  *  demand.     VV  e  concur  m  opinion  with  the  district  judge 

The  act    of  that  the  act  of  1827  has  not  introduced  any  new  rule  as  to 

not    introduced  the  demand  of  the  makers  of  promissory  notes  or  accentore 

any  new  rule  as  ,  r  i--ii         ^    ti       i  ' 

to  the  demand  or  drawees  01  bills  oi   l!ixchan£ce.     What  will  constitutp  a 

neceuary  K>    *>®  ,  ,     j  j      r  o***'*!.^^  a 

SrlToteJ  S^w!  ^^      demand  of  payment  so  as  to  bind  endorsers  must  de- 
TrJweT;  of  biiR  P®^^  ^^  *®  commercial  law,  independently  of  the  act  of 
r«U  ";!"  Cai  1827.     Chitty  on  Bill,  337,  and  in  notes. 
ment".o**a/''to      The  plaintiff  was  entitled  to  interest  on  two  grounds: 
must  depend  on  first,  bccause  the  uote  was  protested  for  non-payment,  and 

the     commercial  ji         i  .  r   J  ^ 

»«''•  secondly,   because  it    was  given    for  the  price  of  slaves 
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purchased  of  the  plaintiiT,  and  which  were  mortgaged  to  Eastern  Dh. 
secure  the  payment  of  the  note.    3  JV.  S.  185.  ' 

Notice  of  non-payment  given  to  the  endorsers  by  leaving     ^^^^^'^ 
it  at  their  dwelling  houses  appears  to  us  sufficient.  the  mayor 

ET  ALfl. 
Interest  will  be 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  tested  notMiuld 
judgment  of  the  District  Court  be  reversed  and  annulled,  for  the  price  or 

slaves  purchased 

and  that  the  plaintiff  recover  of  the  defendants,  Nicolas  fi^pm  «•>•   »»•»• 

•■•  when    they    are 

Verbois,  Emelie  Bezon,  and  Gerard  de  Montagnac  in  solido^  <*««  "n**  payable. 

the  sum  of  thirteen  hundred  and  twenty  five  dollars,  with  test  for  non-pay- 
ment    by     the 

interest  at  five  per  cent,  from  the  third  of  April  1833,  and  i™''«"  gi^®"  to 

*  *  '  the  endorsers  by 

costs  in  both  courts;  and  it  is  further  ordered  that  the  mort-  lj;3uM'"tott2I 
gaged  slaves  be  first  seized  and  sold  to  satisfy  this  judgment  "  ■"*«»«"*• 


LAMBETH  vs.  THE  MAYOR  ET  ALS. 

APPEAL    FROM   THE   COURT    OF  THE   FIRST  JUDICIAL  DISTRICT. 

The  purchaser  of  property  at  sheriflf's  or  marshal's  sales,  is  entitled  to  the  sum 
which  he  really  paid  and  which  must  be  reimbursed  in  ease  of  eviction,  the 
consideration  having  thereby  absolutely  failed. 

Sheriff's,  marshals  and  constables  are  directly  responsible  so  far  as  their  negllr 
gence  or  want  of  skill,  in  the  execution  of  the  duties  of  their  offices,  canse 
a  direct  injury,  but  not  for  losses  remotely  consequential  and  such  as  grow 
out  of  a  failure  to  gain  or  make  profit. 

An  attorney  at  law  whose  name  does  not  appear  on  the  record,  and  who  has 
not  been  employed  in  the  suit  by  the  party,  although  he  had  previously 
been  engaged  in  a  case  remotely  connected  with  it,  has  no  authority  to 
receive  money  from  the  marshal  on  account  of  such  party.  On  the 
attorney's  authority  being  disavowed,  the  marshal  will  be  responsible  for 
the  re-payment  ol  the  money. 
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^^*I!L*i83?"*  ^^®'* ■P""^"*'**  amanihara  eale  is  afterwards  evicted  on  the  groandthat 

the  property  was  not  legally  sold,  the  only  injury  he  sustains  is  the  amottiit 
which  he  paid  for  the  property. 


LAMBETH 
VS. 

TBI  IIATOB 
STAI.S. 


Selling  creditors  of  property  sold  under  execution  are  responsible  to  tiw 
purchaser  no  further  than  for  the  reimbursement  of  the  purchase  money. 

The  plaintiff  alleges  that  on  the  16th  of  March  1829,  he 
became  the  purchaser  of  two  lots  in  the  city  of  New-Orleans 
at  a  public  sale  bj  the  citj  marshal,  under  an  execution  issued 
from  one  of  the  city  courts  against  said  lots  by  the  corporation 
for  taxes;  and  that  by  the  tortious  and  illegal  seizure  and  sale 
of  said  lots  when  no  taxes  were  due;  and  by  the  neglect  of 
the  marshal  to  observe  the  formalities  of  the  law  in  making 
the  sale,  he  has  been  evicted  therefrom  after  making  valua- 
ble improvements;  in  consequence  of  which  he  alleges  the 
corporation  and  the  marshal  are  jointly  and  severally  respon- 
sible to  him  for  the  present  value  of  the  lots  which  he  estiniates 
at  four  thousand  dollars,  and  for  the  improvements  thereon 
valued  at  one  thousand  five  hundred  dollars;  for  the  whole 
amount  of  which  he  prays  judgment  against  the  corporation 
and  the  city  marshal  jointly  and  severally. 

The  defendants  answered  separately,  the  corporation 
pleaded  the  general  issue;  and  that  the  persons  by  whom  the 
plaintiff  charges  he  was  disturbed  and  evicted  had  no  right 
or  title  to  said  property. 

The  city  marshal  pleaded  a  general  denial,  and  that  the 
plaintiff  had  no  right  of  action  against  him  and  prays  to  be 
dismissed.    He  subjoined  the  plea  of  prescription  of  one  jear. 

The  testimony  shows  that  in  1828,  the  corporation  of  New- 
Orleans  obtained  judgment  in  one  of  the  city  courts  against 
two  lots  in  faubourg  Lacourse  for  arrearages  of  city  taxes  of 
fourteen  dollars  and  ten  cents  on  one,  and  six  dollars  and  ten 
cents  on  the  other,  together  with  costs,  which  were  adver- 
tised and  sold  under  executions  issued  on  said  judgments  by 
the  city  marshal  and  Wm.  M.  Lambeth  the  present  plain- 
tiff became  the  purchaser  for  the  sum  of  three  hundred  w 
ten  dollars  cash  for  one,  and  two  hundi^  and  twefttj  dollais 
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in  cash  for  the  other.    In  December  1830.  he  entered  into  Eajterk  Dis. 

^  June,  1634. 

an  agreement  with  one  Nash  to  give  him  one  thousand  eight  =: 


LAMBKTH 


VS. 


hundred  dollars  in  money  and  the  lots  purchased  at  marshaPs 

sale,  in  consideration  of  Nash^s  erectine  certain  buildings  for    ''^^  mayor 

'  O  &  BTAL8. 

him.  The  titles  to  be  executed  on  delivery  of  the  keys  of 
the  buildings.  Under  this  agreement  Nash  proceeded  to 
make  improvements  on  the  lots  to  the  value  of  six  hundred 
dollars.  In  March  1831,  one  Delogny  and  others  the  real 
owners  of  said  lots,  instituted  suit  against  Nash  as  the  pos- 
sessor for  their  recovery.  Nash  answered  that  he  held  the 
lots  of  Lambeth,  and  prayed  that  the  latter  might  be  cited  to 
defend  the  suit.  Lambeth  appeared  and  called  the  corpora- 
tion in  warranty  and  claimed  the  value  of  his  improvements. 
Lambeth  was  evicted  and  Delogny  recovered  the  lots  on  the 
ground  that  there  were  no  regular  and  legal  advertisement  of 
this  sale  by  the  marshal.  Lambeth  was  not  allowed  for  the 
improvements,  but  as  they  were  put  on  the  ground  by  Nash 
he  was  allowed  to  remove  them.     Vide  3  La.  Rep.  425. 

Delogny,  in  March  1832,  brought  suit  against  the  corpora- 
tion before  judge  Preval,  to  annul  the  original  judgment 
under  which  the  lots  were  sold.  Judgment  of  nullity  was 
pronounced  on  the  ground  that  the  taxes  assessed  at  the  time 
the  lots  were  decreed  to  be  sold  were  paid. 

The  lots  having  originally  sold  for  much  more  than  the 
taxes  and  costs  claimed  to  be  due  on  them  a  large  balance 
remained  in  the  marshal's  hands.  Mr.  Preston  who  had  act- 
ed as  Lambeth's  attorney  in  defending  the  suit  of  Delogny, 
but  was  regularly  employed  by  one  Fitzwilliam  to  defend  a 
similar  suit,  who  after  the  eviction  inquired  of  the  coun- 
sel what  further  steps  were  necessary;  Preston  replied  that 
nothing  else  could  be  done,  but  get  back  the  money  paid  by 
the  parties  to  the  marshal ;  and  under  this  authority  gave  a 
receipt  to  the  marshal  for  the  balance  in  his  hands,  which  had 
been  paid  by  Lambeth  for  the  purchase  of  the  lots.  On  ap 
plication  to  the  city  council  they  refused  to  do  any  thing 
more  than  refund  the  money  which  had  been  received  for 

taxes  on  said  lots. 
Larobeih  disavowed  Preston's  authority  to  receive  the 
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Eastbm  Dm.  balance  of  the  purchase  monej  from  the  city  marshal,  on 

""♦  1834.  j»  m 

=  which  he  tendered  it  back  to  thie  marshal  who  refused  to  re. 

''^w."^"     ceive  it.     He  then  deposited  it  in  £he  Citj  Bank  where  it  now 

THE  MATOB   ^g.     jje  TeceiTcd  it  on  the  19th  of  May  1832,  and  between 

■T  4t,#. 

that  time  and  March  1833,  he  never  informed  the  plaintiff 
he  had  received  it.  Preston  had  no  other  authority  what- 
ever to  receive  this  money,  except  what  might  be  inferred 
from  the  simple  fact  of  his  having  previously  defended  Lam- 
beth, with  his  own  client  Fitzwilliam,  against  the  suit  of 
Delogny.  This  receipt  was  offered  in  evidence  by  the 
counsel  for  the  defendants,  when  the  counsel  for  the  plaintiff 
objected  to  its  admission  in  evidence,  on  the  ground  that  Mr. 
Preston  was  not  authorized  to  receive  the  money  as  Lam- 
beth's counsel,  and  produced  the  plaintiff's  affidavit  disavow- 
ing his  authority  to  receive  it;  but  the  court  admitted  it,  and 
rejected  the  affidavit,  because  to  admit  it,  would  be  to  allow 
him  to  contradict  by  affidavit,  the  presumption  that  Mr.  Pres- 
ton was  his  attorney  duly  authorized  by  him,  without  the 
benefit  of  a  cross-examination  by  the  defendant.  A  bill  of 
exceptions  was  taken  to  the  opinion  of  the  court. 

The  district  judge  considered  the  receipt  of  the  money  by 
Preston  as  binding  on  the  plaintiff,  and  that  the  corporation 
was  only  bound  to  refund  what  it  had  received  with  costs, 
and  gave  judgment  accordingly  for  the  plaintiff  against  the 
corporation  for  fiifty-five  dollars  and  seventy-three  cents  and 
costs  of  suit,  and  in  favor  of  the  heirs  of  the  city  marshal. 

The  plaintiff  appealed. 

Slidell^  for  the  plaintiff. 

1.  The  duties  of  the  city  marshal  are  the  same  as  those  of 
sheriffii,  see  section  10  of  act  organizing  city  courts^  acts  of  1830 
p.  188.  These  duties  are  defined  by  act  of  25th  of  March 
1813,  and  Code  of  Practice^  art.  760,  &c.  In  exposing  pro- 
perty for  sale,  they  are  bound  to  see  that  all  the  formalities 
of  law  are  observed  and  are  responsible  for  all  damages 
which  may  be  caused  to  others  by  a  neglect  of  such  formali- 
ties. See  La.  Code,  art.  2294,  2295.  11  Toullier  p.  214, 
265.     10  Martin  308. 
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2.  The  marshal  having  acted  under  the  orders  of  the  ^"■■"  ?"• 
mayor,  aldermen,  &lc.  they  are  responsible  for  his  doings.  ===== 
La.   Code  2299.     This  responsibility  should  be  the  more      ^^"""^ 
rigidly  enforced  because  they  were  wrong  doers  ah  initio^  the    ''^'  mayor 

KT  AI<S* 

debt  for  which  the  property  was  seized  having  been  paid. 
They  are  at  all  events  responsible  for  the  price  of  the  sale. 
See  Code  of  Practice^  art.  711, 712. 

3.  Attorneys  at  law  as  such  have  no  right  to  receive  money, 
excepting  in  suits  were  they  are  specially  employed ;  their 
authority  may  be  inquired  into  in  all  cases,  if  denied.  9 
Martin  88.     12  MaHin  388.     8  Martin,  JV.  S.  235. 

4.  The  receipt  by  an  attorney  acting  without  authority  of 
the  balance  of  the  price  of  the  sale  from  the  marshal,  cannot 
affect  the  rights  of  Lambeth.  3  La.  Rep.  205.  4  Martin, 
J\r.  S.  145.  See  also  for  authority  of  an  attorney  to  do  any 
act  prejudicing  a  client.  6  Johnson^ s  Rep.  53.  8  Johnson's 
Rep.  367. 

5.  Prescription  could  only  run  from  the  day  of  eviction 
under  final  judgment;  until  then  plaintiff  had  sustained  no 
injury  and  had  no  right  of  action.     6  Martin  JV.  S.  709. 

Eustis,  for  the  corporation  of  New-Orleans,  and  the 
appellees. 

1.  By  the  statement  of  the  case  in  petition  there  is  no  pri- 
vity of  contract  or  connexion  between  the  plaintiff  and  the 
corporation  of  New-Orleans  or  their  agents. 

2.  If  any  tort  was  committed  by  the  officers  or  agents  of 
the  corporation,  it  only  affected  Delogny  the  owner  of  the  lots. 

3.  In  no  possible  event  can  a  purchaser  at  a  sheriff's  sale 
have  any  recourse  against  the  seizing  creditor,  except  for  the 
money  received  by  the  latter  from  the  former. 

4.  The  receipt  of  the  purchase  money  by  the  attorney 
stops  the  plaintiff  from  suing  for  it,  or  any  damages  resulting 
from  his  alleged  eviction. 

5.  The  judge  erred  in  assuming  that  the  corporation 
received  any  part  of  the  purchase  money,  which  if  received 
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Eastxrit  Dii  oucrht  to  have  been  the  subiect  of  a  distinct  sait  and  cannot 

Jmu  1834.  . 

—  be  recovered  in  this,  under  the  allegations  of  the  petitioiL 

LAMBKTR 

THE  MAfOR        Mathews,  J.,  delivered  the  opinion  of  the  court. 

BT  ALS. 

This  suit  is  brought  to  recover  remuneration  for  damages 
which  the  plaintiff  alleges  he  has  suffered  by  the  illegal  and 
tortious  conduct  and  gross  negligence  of  the  defendants  in 
relation  to  the  sale  of  two  lots  in  the  faubourg  Lacourse, 
which  were  seized  at  the  instance  of  the  corporation,  and 
sold  by  the  marshal  of  the  city  court  to  pay  taxes  and  other 
dues  asseteed  on  said  lots,  &c* 

The  court  below  rendered  judgment  against  the  mayor, 
aldermen  and  inhabitants  of  the  city,  for  the  amount  of  debts 
and  costs  received  by  them  in  the  city  court,  and  dismissed 
the  suit  so  far  as  it  relates  to  the  claim  against  the  marshaL 
From  this  judgment  the  plaintiff  appealed. 

The  appellant  claims  not  only  the  amount  actually  paid 
by  him  as  purchaser  of  the  lots  in  question  at  the  sale  by  the 
marshal;  but  also  all  consequential  damages  and  loss  occa- 
sioned by  his  eviction  from  the  property.  In  truth  he  claims 
the  full  value  of  the  lots,  and  the  improvements  made  on  them 
through  his  means  at  the  time  of  eviction,  as  might  be  done 
if  the  case  were  one  of  warranty. 

The  facts  of  the  case  necessary  to  be  noticed  in  its  deci- 
sion are  the  following.  Proceedings  against  these  lots  were 
ordered  by  the  corporation  in  pursuance  of  provisions  of  an 
act  of  the  legislature,  which  authorised  a  kind  of  pursuit  in 
rem^  against  real  property  in  the  city  unimproved  and  unoc- 
cupied, to  enforce  payment  of  taxes,  &c.  In  that  suit  which 
was  instituted  in  one  of  the  city  courts,  judgment  was  ren- 
dered and  the  lots  were  sold  by  the  marshal  under  execution. 

The  owners  of  the  property  afterwards  recovered  it  from 
the  possessors,  under  the  plaintifis  title  as  derived  from  the 
marshaPs  sale,  on  the  ground  of  irregularity  in  the  proceed- 
ings  by  virtue  of  which  it  was  made. 

The  sale  by  the  marshal  being  annulled,  the  plaintiff  in 
the  present  action,  the  purchaser,  lost  the  benefit  which  he 
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might  have  obtained  from  sales  and  contracts  made  by  him  ^^"Jes?"* 
in  relation  to  this  property.     The  judgment  which  ordered  ===== 
the  sale  to  pay  taxes,  &c.,  was  subsequently  annulled  on  the         ^g^ 
ground  that  no  taxes  or  other  assessments  were  owing  on  the  ''^^  mayor 
property  which  was  pursued  by  the  court  which  had  rendered 
it.     The  lots  jire  shown  to  be  worth  a  much  greater  sum  than 
was  paid  for  thepi  when  sold  by  the  marshal,  and  to  recover 
this  amount  in  addition  to  the  price  actually  paid  is  the  object 
of  the  present  suit. 

The  plaintiff  is  clearly  entitled  to  a  iudcrment  by  which    The  purehaMr 

^  "^  "^       '^  "^  of    property    nC 

the  sum  really  paid  by  him  shall  be  reimbursed,  the  conside-  iJieriirs  or  mar- 

"   -*  *'  '  shals  sales  is  enti- 

ration  of  the  price  having  absolutely  failed.  Such  judgment  J|j|^^  h^^eloiy 
must  be  rendered  in  proportion  to  the  several  amounts  as  JJjJjj^^j^JjJ? 
retained  by  the  marshal  or  transferred  to  the  use  of  thet^ti^tt,*^ure*lfor. 

^>^»«v»»»44^n  sideration  having 

COrparatlOn.  thereby  absoluU? 

The  right  to  recover  more  than  this  is  assumed  on  the  part  ^ 
of  the  plaintiff,  as  supported  by  the  provisions  of  the  Louisiana 
Code  in  relation  to  offences  and  quasi  offences.  The  respon- 
sibility of  offenders  and  negligent  persons  are  laid  down  in 
broad  terms  by  the  articles  2294,  2295.  The  latter  of  these 
is  applicable  to  the  cause  now  under  consideration.  It  is  in 
the  following  words,  ^every  person  is  responsible  for  the  dam- 
age he  occasions  not  merely  by  his  acts,  but  by  his  negligence, 
his  Imprudence  or  his  want  of  skill. 

It  is  contended  in  the  present  instance  that  the  loss  of 
property,  the  value  of  which  is  said  to  be  the  measure  of 
damages  suffered  by  the  plaintiff,  in  consequence  of  his  evic- 
tion, was  occasioned  by  the  negligence  and  unskillfulness  of 
the  marshal  in  not  having  advertised  the  sale  in  a  legal  man- 
ner, for  which  he  is  directly  answerable,  and  the  corporation 
indirectly,  he  being  the  agent  or  mandatory. 

To  give  the  effect  contended  for  to  the  article  of  the  Code  shaisand  constat 

*^  bles  are  directly 

relied  on,  would  be  to  make  all  judicial  ministerial  officers,  «"?<»■?*>*«  «>  f"" 

'  •'  ^  as    their     negll- 

such  as  sheriffs,  marshals  and  cons<ables  warrantors  of  all  the  fklir{ll"the"exe5 
property  by  them  sold  as  agents  in  the  administration  ji;jyofthei?<5BcM 
of  justice;  a  proposition  which  as  appears  to   us   cannot ?u)!^  but^nol for 

i_  ,     -I  •       •    1         /•  1  •      x>  losaes     remotely 

be  supported  on  any  principle  of  Jaw,  reason,  justice  or  consequenuai and 
equity.    They  certainly  ought  to  be  held  responsible  so  far  of  a  failure  to  gain 

93  or  make  prom. 
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Ea9ter»  Du.  as  the  negligence  or  want  of  skill  has  caused  a  direct  injnij 
-  to  the  person  complaining  of  such  negligence;  bat  not  for 
LAMBETH     i^jgggg  rcmotely  consequential,  and  such  as  grow  out  of  a  foil- 
THK  MAYOR  m-e  to  gain.    Take  the  present  ca^e  as  an  example  to  illus- 
trate; what  is  the  direct  and  real  injury  done  to  the  plaintiff 
by  the  negligence  of  the  marshal,  in  consequence  of  which 
the  sale  was  avoided  to  the  prejudice  of  the  former  t  it  does 
not  extend  beyond  the  amount  paid  on  a  void  contract  of 
sale,  which  the  heirs  of  the  officer,  he  now  being  dead,  were 
bound  to  defend* 

The  money  which  remained  in  the  hands  of  the  marshal 

arising  from  the  sale  by  him  made,  beyond  the  amount  of 

taxes  and  costs,  was  according  to  the  testimony  on  this  sub- 

An  attonicy  at  ject  paid  in  orror  to  Mr.  Preston  who  had  no  leeal  authority 

law  whose  name  •'  *  ^  o  ^ 

dw«  not  appear  to  rcccivc  it ;  consequcntly  the  former  is  still  liable  for  this 

on  the  record  and  '  ^  ^ 

Trnpioyerin^thS  ^uni  to  the  plaintiff. 

3fSoagh''he'"hS  The  agents  of  the  corporation  are  charged  with  having 
Snr^^ui  a^  acted  tortiously  in  pursuing  property  for  taxes  and  other  du^ 
liMt^  ^with*^7<~  when  they  must  or  ought  to  have  known  that  nothing  was 
to  receive  money  owinc  ou  Said  propertv.     To  say  the  least  of  it.  this  was  a 

IVom  the  marshal  °  r      r        ^  J  -? 

on  account  of  yery  carelcss  and  improper  proceeding.  But  the  injurious 
thoii"%eIn  "dil  couscquences  operated  immediately  on  the  rights  of  the 
S[S^wiii'**be"%I  original  owners,  and  only  indirectly  on  those  of  the  purchaser 
r^paymon^^f  the  ^t  the  salc  by  the  marshal.  And  even  in  this  indirect  man- 
™'^°*^^'  ner  the  real  and  positive  injury  to  him  is  no  more  than  the 

Where  a  pur-  '^  , 

chaser  at  a  mar-  amount  paid  without  Consideration. 

ahal's  sale  is  af-  '■ 

SJTth?  'round  The  responsibility  established  by  the  Code  of  PracHce 
WM 'Soi^TogdiJ  against  seizing  creditors,  (even  admitting  the  corporation  to 
j^y'hoRimdnlls  be  liable  to  any  such  in  the  iGirst  case,  which  is  doubtful) 
he  p^dT'^for  the  canuot  bo  extended  further  than  the  reimbursement  of  the 
^"seizio  cr«di-  V^^^  P^^^  ^7  *^®  purchascr,  and  by  them  received*  Code  of 
isSeSi  Practice,  art.  711,  et  sequentes. 

iibie  tTihTpS?-'  The  facts  of  the  case  do  not  support  the  prescription  of 
th^forthe^re-  ouc-  year  relied  on  by  the  counsel  for  the  marshal. 

imburaoment    of 
the  purchase  mo- 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  against  the  mayor,  aldermen 
and  inhabitants  of  the  city,  be  affirmed  with  costs,  &c     And 


THE     MAYOR 
ET   ALS. 
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it  is  further  ordered  &c.,  that  the  judgment  of  said  Court  ^""j^ism/"' 
dismissing  the  suit  as  against  the  marshal,  he  avoided,  re-  — 

versed  and  annulled,  and  proceeding  here  to  give  such  judg-  r^. 
ment  as  in  our  opinion  ought  to  have  been  given  in  the  court 
below;  it  is  ordered,  adjudged  and  decreed,  that  the  plain- 
tiff and  appellant  do  recover  from  the  heirs  of  L.  M.  Daunoj, 
late  marshal  of  the  citj  court,  five  hundred  and  sixty-seven 
dollars  and  ninety  cents,  with  legal  interest  from  judicial 
demand,  and  costs  in  both  courts. 

OPINION  ON  THE  RE-HEARING  OF  THIS  CASE. 

This  case  is  before  the  court  on  a  rehearing.    Our  former 
judgment  condemned  the  heirs  of  the  marshal  of  the  city 
eourts,  (who  was  a  party  defendant  in  the  suit,)  to  pay  to 
the  plaintiff  five  hundred  and  sixty  seven  doUeurs  and  ninety 
cents,  being  the  price  which  he  had  paid  for  certain  lots  of 
ground  situated  in  the  faubourg  Lacourse,  which  had  been 
sold  by  the   marshal  under  a  judgment  obtained  by  the 
corporation  for  taxes  and  against  a  non-resident  of  the  city. 
The  sale  made  by  the  marshal  was  annulled  on  account  of 
informalities  in  his  proceedings,  and  the  lots  in  question 
were  recovered  by  Delongny  the  original  proprietor,  in  a 
suit  against  one  Nash  who  disclaimed  title  and  the  action 
proceeded  against  Lambeth  to  final  judgment,  &;c.     The 
evidence  of  the  present  case  shows  a  compromise  between 
Nash,  and  the  plaintiff,  by  which  the  latter  agreed  to  pay  him 
six  hundred  dollars,  in  consequence  of  some  contract  which 
had  taken  place  between  them  in  relation  to  these  lots  at 
the  time  when  Lambeth  considered  himself  as  owner  under 
the  sale  by  the  marshal;  and  the  course  of  our  former  judg- 
ment, now  complained  of,  is  that  this  sum  was  not  adjudged 
to  the    plain^ijOr  as   damages    resulting   directly  from  the 
negligence  and  misconduct  of  the  officer  in  advertising' and 
selling  the  property  seized  for  the  payment  of  taxes  and 
the  dues  to  the  city.     Perhaps  sheriffs  and  other  ministerial 
officers  ought  to  be  held  responsible  for  all  damage  and  in. 
jury  which  purchasers  of  property   sold   under  execution 
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Eastcbh  Dis.  ma;  suffer,  as  a  direct  consequence  of  ,the  negligence  and 

~"  misconduct  of  such  officers,  in  which  the  formalities  required 

VS.         by  law  and  to  give  validity  to  such  sales  were  omitted;  and 

CITT    BANK    OF  /.  .  » 

Nxw^)RLEANs.  loss  accHUUg  m  consequence  of  warranty  m  a  subsequent 
sale  by  a  purchaser  at  a  sheriff's  sale  illegally  conducted, 
might  be  considered  as  a  damage  of  this  kind.  In  the  suit 
above  recited,  Lambeth  did  not  appear  as  Nash's  warrantor. 
He  defended  as  the  real  owner,  and  in  that  case  the  tenant 
obtained  a  judgment  authorising  the  removal  of  the  build- 
ings by  him  put  on  the  lots  in  dispute;  a  proper  defence  in 
that  action  ought  perhaps  to  have  ended  in  a  decree  of 
payment  of  the  value  of  those  improvements  by  the 
original  owner,  as  they  had  been  made  by  a  possessor  in 
good  faith.  The  defendants  seem  however  to  have  been 
contented  with  the  decree  which  authorised  the  removal 
of  these  edifices.  They  are  certcunly  not  entitled  to  both 
the  thing  and  its  value. 

We  are  of  opinion  that  the  marshal  cannot  be  held 
legally  responsable  for  the  consequences  of  the  compromise 
between  Lambeth  (the  present  plaintifl^)  and  Nash,  what- 
ever might  have  been  his  liabilities  consequent  on  a  sale 
to  Nash,  on  eviction  and  damages  recovered  in  an  action  of 
warranty. 

It  is  therefore  ordered,  &c.,  that  our  former  judgment 
be  and  remain  undisturbed. 


MIRANDA  V8.   CITY  BANK  OF  NEW-ORLEANS. 

APPEAL  FROM  THK  PARISH  C017RT  FOR  THE  PARISH  AHD  CITY  OF  RXW-ORLXAHS. 

A  bank  or  other  agent,  undertaking   to  collect  a  note  or  bill  endorsed  b 
bound  to  use  the  same  diligence,  in  giving  notice  of  protest  and  demand  of 
payment  of  the  drawer  to  the   endorser  as  the  holder,  and  is  liable  to 
the  holder  on  failure. 
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The  bank  is  responsible  fot  the  acts  of  the  notary,  in  not  giving  due  notice  Eastern  Dis. 

Jtme^  1834. 
ofprotest  to  the  endorser,  and  the  ontw  rests  upon  it  as  agent,  to  show  ======: 

that  no  damage  resulted  from  such  neglect,  in  order  to  be  relieved  from  ^^ 

itsUabUity.  city  bank  of 

NEW-ORLEAHS. 

Where  a  bank  or  agent  receives  a  note  or  bill  for  collection,  and  fails  to  give 
notice,  and  on  suit  being  brought  against  the  endorser,  he  b  exonerated 
for  want  of  notice  of  protest,  the  bank  cannot  excuse  itself  on  the  ground 
that  it  was  not  made  a  party  to  the  suit,  unless  it  can  show  that  sufficient 
legal  notice  was  given  to  the  endorser. 

Notice  to  an  endorser  residing  in  New-Orleans,  put  in  the  post  office,  without 
showing  the  notary  was  ignorant  of  his  domicil,  or  used  due  diligence  to 
find  it,  is  insufficient  to  bind  the  endorser. 

The  proceedings  of  the  creditors  of  the  drawer  of  a  note,  at  which  the 
endorser  attended  in  relation  to  his  endorsement,  are  not  admissible  in 
evidence  by  the  bank  in  a  suit  by  the  holder  of  the  note  against  it,  for 
failing  to  give  notice  to  the  endorser  by  which  he  was  released,  to  show 
he  has  been  indemnified,  especially  when  this  matter  is  not  pleaded,  and 
because  it  is  between  persons  not  parties  to  the  present  suit. 

Where  the  defendant  pleads  a  general  denial,  and  that  he  was  not  party  to  a 
suit  by  which  the  endorser  was  released  for  want  of  notice,  he  cannot  offer 
evidence,  to  show  the  endorser  has  been  secured  against  his  endorsement. 

It  ia  not  to  be  presumed  that  the  endorser  intended  to  make  himself  uncon- 
ditionally liable  and  waive  a  demand  on  the  drawer,  and  protest  and 
notice  to  himself,  becaose  he  attended  a  meeting  of  the  creditors  of  the 
drawer,  to  be  secured  against  his  endorsement. 

This  is  an  action  by  the  holder  of  a  promissory  note 
againt  the  City  Bank  of  New-Orleans,  to  render  it  liable  for 
the  amount  thereof,  on  the  ground  of  negligence  and  failure 
to  give  legal  sotice  of  demand  and  protest  to  the  endorser, 
by  which  he  was  released*  The  plaintiff  put  into  the  bank 
for  collection  a  note  drawn  by  Fuentes  &  Co.,  and  endorsed 
by  Felix  Formento,  for  fifteen  hundred  and  ninety  dollars. 
The  notary  to  whom  the  note  was  handed  by  the  bank  to  be 
protested,  states  in  his  protest  ^Hhat  he  made  diligent  inquiry 
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EAtnmir  Du.  fyr  the  drawers  of  said  note^  in  order  to  demand  pajment 

.=z===  thereof)  but  could  not  find  them  or  anj  one  who  could  in- 

^^v9^^^     form  him  where  they  were  to  be  found;"  and  in  his  certifi- 

:iTT  BAHK  OF  catc  hc  statcs  he  notified  the  parlies  to  the  note  bj  addressing 

'  **letter8  to  them  respectively  on  the  day  of  protest  in  the 

following  manner,"  viz:  by  delivering  a  letter  in  person  to 

Miranda,  (the  nominal  endorser)  ^^and  by  depositing  the  one 

for  Felix  Formento  in  the  post  ofiice  in  this  city  addressed 

to  him,  not  being  able  to  find  him." 

The  plaintiff  instituted  suit  in  the  Parish  Court  against 
the  endorser,  who  was  exonerated  on  the  ground,  that  the 
demand,  protest  and  notice  to  him  was  insufficient  With- 
out appealing  from  that  judgment,  the  holder  of  the  note 
instituted  the  present  suit  against  the  bank.  He  prays  judg. 
ment  for  the  amount  of  the  note  with  interest  and  costs  in 
both  suits.  The  cause,  at  the  instance  of  the  counsel  for  tiie 
bank,  was  submitted  to  a  special  jury,  who  returned  a  verdict 
for  the  plaintiff;  and  judgment  being  rendered  thereon,  the 
bank  appealed. 

> 

Cannon  J  for  the  plaintiff,  urged  the  affirmance  of  the  ver- 
dict and  judgment,  because  they  were  rendered  in  accor- 
dance with  the  law  and  the  evidence  of  the  case,  and  cited 
ChiUyon  Bills ^  Verbo  presmtement  and  protest  of  bills  and  notes, 
7  Martin  36*. 

De  Armasj  for  the  defendant,  contended  that  the  certificate 
of  the  notary  public  ought  to  be  considered  as  evidence  in 
favor  of  the  bank.     Fide  Acts^  March  13,  1827,  sec  1. 

3;  The  judgment  should  be  reversed  and  in  favor  of  the 
bank,  because  Formento  by  appearing  as  a  creditor  of 
Fuentes  &c  Co.,  on  account  of  this  endorsement,  and  voting 
for  himself  as  syndic,  bound  himself  to  pay  this  note. 

3.  The  defendants  ought  to  have  been  made  parties  in 
the  suit  against  the  endorser,  in  order  to  have  had  an  oppoi^ 
tunity  of  making  a  defence  thereto. 
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BuLLARD,  J.  delivered  the  opinion  of  the  court.  ^^jkMTsa?"' 

The  plaintiiT  represents  that  he  placed  in  the  City  Bank      mihahdia 
for  collection,  and  that  the  hank  undertook  to  collect  for  ^„^  ^'j,,^  or 
him,  a  promissory  note  drawn   hy  Fuentes   &  Co.,  and  >»^"<^*"^'' 
endorsed  hy  Felix  Formento,  all  of  New-Orleans.    Tha^ 
when  the  note  fell  due  the  notary  employed  by  the  bank  did 
not  present  the  same  to  the  drawers  for  payment,  though  all 
the  members  of  the  firm  of  Fuentes  &  Co.  were  residing  in 
New-Orleans;  and  that  he  did  not  give  legal  notice  to  the 
endorser  of  its  non-payment,  by  reason  whereof  the  endorser 
was  released  from  his  liability  by  judgment  of  the  Parish 
Court.     He  further  alleges  that  the  drawers  have  becom® 
insolvent,  and  he  prays  judgment  against  the  bank  for  the 
amount  of  the  note  with  interest  since  it  fell  due  and  the 
costs  of  the  previous  suit  against  Formento  the  endorser. 

The  defendants  deny  all  the  allegations  which  tend  to 
render  them  liable  for  the  amount  of  the  note.     They  fur- 
ther say,  that  if  they  were  even  liable  to  the  plaintiff,  he  has 
lost  his  recourse  on  them,  inasmuch  as  they  were  not  notified 
of  the  suit  against  Formento;  that  they  would  have  been 
able  to  prove  on  the  trial  of  that  cause  that  Formento  had 
been  duly  notified  of  the  protest;  that  shortly  after  the  pro- 
test the  said  endorser  acknowledged  and  confessed  that 
Fuentes  &  Co.,  were  indebted  to  him  in  a  certain   sum  in 
which  was  included  the  aihount  of  the  protested  note,  and 
for  trial  of  these  facts  they  pray  a  jury.     Accordingly  the 
case  was  submitted  to  a  jury  whose  verdict  weis  in  favor  of 
the  plaintiff,  and  a  motion  for  a  new  trial  having  been  made 
and  overruled,  judgment  was  rendered  accordingly,  and  the 
defendant  apppealed. 

The  principles  upon  which  this  case  must  be  decided  were 
recognised  and  settled  by  this  court  many  years  since  in  the  afJ^t^^Se?^ 
case  of  Crawford  vs.  the  Louisiana  State  Bank,  and  of  MontiU  51!,^ V bm^en* 
let  vs.  the  Bank  of  the  United  States.     1  JV.  S.  214,  365.     It  X^^^ 
was  held,  that  an    agent,  who  receives   a  bill  for  collec- ing^oticeS^Jl 

test  and  demand 

tion  is  bound  to  use  the  same  diligence  in  givins:  notice  as  of  payment  ©rthe 

®  o  O  drawer  :o  the  en- 

the  holder;  that  the  bank  was  responsible  for  the  acts  of  the  JjJ"id*iI**uiSie 
notary,  and  that  the  onus  was  on  the  agent  to  show  that  the  {yj^S.  *******  ^ 


i»  not 
notice 
to  the 
and  the 
upon 
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EASTsiur  Dis.  holder  of  ihe  bill  sustained  no  damage  by  the  n^lect  of  the 

Jmme,  1834.  o         •r  o 

—  agent  to  make  a  proper  demand,  and  to  give  due  notice  to 
HiBAHDA     ^jj^  ^jjjgj.  parties  to  the  bilL 

ciTT  BAHK  OF  The  Fecord  in  the  case  of  the  present  plaintiff  against 
The  benk  is  r«-  F ormeuto,  the  eudorser,  was  read  m  evidence  without  objec- 
MtTof  the  notaiy  tiou*  It  provcs  that  the  endorsers  had  been  exonerated 
'drprot^  because  no  legal  demand  had  been  made  on  the  drawers;  and 

,  endoreer ; 

leomu  rests  that  regular  and  due  notice  was  not  given  to  the  endorsers. 

_^.„  it,  M  agent,  '='  ^ 

to  show  that  no  fiut  it  is  coutcuded  that  the  plaintiff  ought  to  have  made  the 

damafe   reaulted  ^  ^ 

^''i^dTr  tohf^ra-  bank  a  party  to  that'suit,  and  not  having  done  so,  he  has  lost 

ISuSj.*^™"*""*  bis  recourse  on  them.    We  cannot  yield  our  assent  to  that 

proposition.    Even  if  the  bank  were  to  be  considered  as 

bound  only  by  personal  warranty  towards  the  plaintiff^  his 

recourse  on  his  warranty  would  not  be  lost  unless  the  war- 

Where  a  bank  or  "^  -i  •  /«• 

•ffeot  wceirea  a  rautor  sbows  that  he  could  have  enabled  the  plaintin  to 

note  or   bill   for  *■ 

fSTto^'Jive  1^  recover  against  the  endorser  if  made  a  party.  But  this  is 
£kio«x>JJht'^  not  a  mere  case  of  personal  warranty.  The  bank  undertook 
£l?fbe  i'lxoM-  to  take  such  steps  in  relation  to  the  note  as  to  enable  the 
notice  of  protest,  holdcr  to  cnforce  payment  according  to  its  tenor,  and  not 

th^  bank  cannot  i  i  /»     i  -w 

ezeoM  itself  on  upou  anv  subsequent  act  or  undertaking  of  the  parties.     It 

the  ground   that     ^  •'  ^  /.   t^ 

it  was  not  made  a  mav  be  Said  that  the  judgment  in  favor  of  Formento  is  not 

party  to  the  suit,         -^  Jo 

t£lt"uffidISit  iH  conclusive  as  to  the  bank,  but  it  only  follows  that  the  bank 
riven'to^the  ™  might  in  this  case  have  shown  that  in  point  of  fact  sufficient 
^^^'  legal  notice  was  given  to  the  endorsers.     This  they  have 

failed  to  do.     The  certificate  of  the  notary  as  to  the  notice 
to  Formento  is  in  these  words;  "by  depositing  the  one  (letter) 
Notice  to  an  on-  for  Fclix  Formcuto  iu  the  post  office  in  this  city,  addressed  to 

dorsor  residing  in  *  ■' ' 

New-oricaMj^i  h^nj^  not  bdug  able  to  find  him."  It  does  not  appear  that 
the'^o'tLy'^^^  *^®  notary  was  ignorant  of  the  domicil  of  the  endorser,  and 
nlic?i°o^iwld  dM  ^tiat  he  used  due  diligence  to  find  it.  It  appeared  in  the  case 
it, 'u'^rsufficient  agaiust  Formcuto,  that  no  inquiry  was  made  of  any  of  the 

to  bind  the   en-       i_  •  i  i     i  i  /v» 

dorMr.  other  parties  to  the  note,  and  the  present  plamtin  as  nominal 

endorser  to  the  bank  received  personal  notice  of  the  protest. 
It  appeared  in  evidence  that  both  the  President  of  the  bank 
and  the  Cashier,  knew  the  domicil  of  the  drawer  Fuentes 
and  Co.  By  inquiring  of  them  the  notary  might  have  made 
a  legal  demand  of  the  drawers  at  their  domicil.  This  was 
not  done. 
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In  the  progress  of  the  trial  the  defendants  offered  in  evi-  Eastebb  Dis. 
dence  the  deliberations  of  the  creditors  of  Fuentes  &  Co.,  in  ====== 

'  STATE    OF 

order  to  show  that  Formento  had  appeared  at  the  meeting  Louisiana 
and  assumed  the  quality  of  creditor  for  a  large  sum  in  which  ^^^^^  ^^ 
this  note  was  included.     This  evidence  was  rejected  by  the    lo«^"'^»^- 

The  prcoeediogv 

court  on  the  grounds,  1st:   That  the  deliberations   were  had  of  the  creditor 

*=*  of  the  drawer  of 

between  persons  not  parties  to  this  suit.     2d:  That  the  proof  \n«t«.»*  wWch 

*^  *  ^  the  endorser  at- 

would  be  inconsistent  with  the  defence  set  up  in  this  case;  {f^^^j^  ws'eo^ 
and  3d:  That  even  were  the  proof  admisible  it  would  be  irre-  ^SSirev? 
lavent,  as  notice  of  protest  is  not  to  b&  inferred,  but  must  be  bMk*in  a  Juu  by 
formal]  J  proved.  A  bill  of  exceptions  was  taken  to  this  note  ^athst  it  for 
opinion  of  the  court.  We  think  the  court  did  not  err.  The  notice  to  iheen- 
defence  set  up  in  this  case  rests  on  two  grounds;  1st,  a  deni-  h«  wa«  reieaMd, 

*  °  '  '  to  «how   he  has 

al  of  the  allegations  in  the  petition,  tending  to  charge  the  er"cujr"*"whwi 
bank:  And  2d,  that  the  bank  is  released  because  the  plain-  jSeaJed^Md  SS^ 
tiff  proceeded  against  Formento  without  making  them  a  JJ^n  **  ^t^ 
party.     But  it  is  in  evidence  that  the  meeting  of  the  creditors  p^t^nVnTit!^ 

-  i.-,  M     ^->i  1        1  1      /*  1  /•    1  When  the  dcfen- 

of  Fuentes  &  Co.,  took  place  before  the  protest  of  the  note  dant  pleads  a  gen- 

eral    denial    and 

in    question;  and  it  is  not  to  be  presumed  that  Formento  ^h*'  ^e  was  not 

*  '  *  party  to  a  suit  by 

intended  to  make  himself   unconditionally   liable  for  the  ^^^^  ^^  •"***»*■: 

•^  ser  was  released 

amount  of  the  note  endorsed  by  him  or  to  waive  a  demand  ffJe,^!"'  cLSS 

on  the  drawer  and  regular  notice  as  endorser.  Jj^i  "iSf^TSol^ 

Upon  the  whole  we  cannot  distinguish  this  case  from  that  7^  aga^t**this 

of  Montillet  vs.  the  Bank  of  the  United  States^  above  referred  to.      it  is  not  to  be 

presumed  that  the 
endorter  intend' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  JSruSl^ditiiS" 
judgment  of  the  Parish  Court,  be  affirmed  with  costs.  w^re 'a^lfemMd 

on  the  drawer  and 
protest  and  no- 
tice to  himself  be- 
cause he  attended 
a  meeting  of  the 
creditors  of  tha 
■-     '   ' .  ^-~  drawer  to  be  se- 

cured against  hi* 
endorsement. 


STATE  OF  LOUISIANA  w.  BANK  OF  LOUISUNA. 

APPEAL  FROM   THE   COURT   OF    THE  FIR4T   JUDICIAL    DISTRICT. 

Alt  the  property  of  a  Bank  after  payment  of  iU  debts  and  expenses,  is 
the  exclusive  properly  of  its  stockholders  for  the  Hme  being. 
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Eastbrh  Du.  Tlie   ownership  of  shares  in  the   capital  stock  of  a  Bank    by  the   State 

Jmm,  1834. 

====      gives  to  it  precisely  the  same  right  which  it  gives  to  other  stockholden 

tuid  no  more. 

The  profits  of  a  Bank  are  divisible  among  all  the  stockholders  except 
so  much  thereof  as  in  the  discretion  of  the  board  of  directors,  is 
necessary  for  the  safety  of  the  Bank  and  for  the  puipose  of  preserring 
its  integrity. 


BTATK  OF 
LOUISIANA 

BANK  OP 
LOI7ISIAHA. 


Ownership  is  the  right  of  natural  persons ;  but  a  corporation,  as  a  Bank, 
which  is  an  artificial  person  may  hold  property  for  a  particular  purpose, 
which  is  de  faeU)  the  property  of  the  real  persons  composing  it. 

The  net  profits  arising  from  the  sale  of  the  state  bonds  by  the  Bank 
of  Louisiana  in  1824,  belong  exclusively  to  the  stockholders  at  Aa  ttate, 
in  proportion  to  the  stock  held  and  actually  paid  in  by  them  respectively. 

The  law  does  not  authorise  interest  to  be  allowed  on  the  share  of  profits 
belonging  to  a  portion  of  the  stockholders,  which  is  retained  among  the 
funds  of  the  Bank  for  a  series  of  years. 

The  board  of  directors  of  a  Bank  is  invested  with  discretionary  power 
of  judging  what  portion  of  the  profits  it  is  advisable  from  time  to  Ume 
to  divide  among  the  stockholders. 

A  veiy  strong  case  must  be  made  to  require  a  court  of  justice  to  interfere 
with  the  discretion  of  the  directors  in  relation  to  the  ^icafitaiiii  of  profits 
of  the  Bank  which  they  are  to  divide. 

If  the  directors  honestly  err  in  exercising  their  discretion  in  manageing  the 
funds  of  the  Bank,  it  b  not  clear  that  courts  possess  the  power  to  correct 
their  mistakes. 


This  is  an  action  commenced  by  the  Attorney  General,  in 
the  name  and  for  the  use  of  the  state  of  Louisiana,  against 
the  Bank  of  Louisiana,  in  obedience  to  a  law  of  the  Legis- 
lature passed  the  7th  March  1834.  This  law  instructs  the 
Attorney  General  to  sue  the  Bank  in  order  to  compel  it  to 
place  to  the  credit  of  the  state,  as  available  means  on  the 
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STATE  OF 

LOUISIANA 
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BANK  OF 
LOUISIANA. 


first  of  July  following,  the  portion  of  the  profits  noade  on  ^^^"^^J^^"" 

the  sale  of  the  state  honds  by  the  Bank,  belonging  to  the 

state;  the  portion  of  the  profit  and  loss  account  of  said 
Bank  to  which  the  state  is  entitled;  and  all  other  funds, 
which  in  the  opinion  of  the  Attorney  General,  the  state  may 
be  justly  entitled  to  demand  from  the  Bank.  Vide  sessioji 
acts^  March  7,  1834,  />•  61. 

On  the  4th  of  April  1834,  the  Attorney  General  filed  his 
petition  in  court,  in  which  he  alleges  that  the  sale  of  the 
state  bonds  by  the  Bank  produced  over  and  above  the  sum 
of  Udo  millions^  the  state's  portion  of  the  capital  stock,  the 
net  sum  of  three  hundred  and  twenty  one  thousand  eight 
hundred  and  twenty  two  dollars  clear  profit,  which  be- 
longed to  the  stockholders  at  that  time^  in  proportion  to  the 
amount  of  stock  held  by  them  respectively;  that  the  pro- 
portion of  the  state  to  these  profits  is  as  two  millions  are  to 
one  hundred  and  thirty  eight  thousand  eight  hundred  and 
forty  dollars,  the  amount  of  stock  paid  in  by  individual 
stockholders,  and  amounting  to  the  sum  of  three  hundred 
thousand  eight  hundred  dollars,  which  with  the  accruing 
interest  according  to  the  statement  of  the  treasurer  annexed, 
forming  an  aggregate  sum  of  four  hundred  and  fifty  five 
thousand  five  hundred  and  thirty  six  dollars,  he  prays  may 
be  placed  to  the  credit  of  the  state  on  the  books  of  the 
Bank,  and  applied  to  the  payment  of  the  first  series  of  the 
state  bonds  which  fall  due  the  first  day  of  July  1831,  to  the 
amount  of  six  hundred  thousand  dollars.  The  Attorney 
General  further  states  that  according  to  the  estimate  of  the 
treasurer,  of  the  operations  of  the  sinking  fund,  the  state  is 
entitled  to  three  hundred  and  forty  one  thousand  five  hun- 
dred and  fifteen  dollars,  which  he  prays  may  be  applied  to 
the  payment  of  said  state  bonds.  And  he  further  alleges 
and  prays  that  the  Bank  be  required  to  divide  all  the  profit 
and  loss  account  above  two  hundred  and  fifty  thousand 
dollars,  which  he  states  amounts  to  two  hundred  and 
eighteen  thousand  dollars,  and  apply  the  portion  of  the 
state  to  the  payment  of  said  bonds. 

The  estimate  of  the  State  Treasurer  of  the  profits  arising 
from  the  sale  of  the  State  bonds  is  as  follows: 
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Eastxrit  Dis.  tt  Statement  of  the  share  of  the  state  in  the  sale  of  the 

Jmntt  1834. 

=====      bonds,  with  interest  thereon  from  January  1826  to  July 


«TATK  OF 

L0DUI4SA. 

VS. 

BARK  OP 

LoouiARA.     Interest  from  1826  to  1827  at  5  per  cent  is 


1834. 

The  share  of  the  state  in  the  profits  is 


Interest  on  $315,840  from  1827  to  1828  is 


Interest  on  $331,632  from  1828  to  1829  is 


$300,800 
15,040 

315,840 
15,792 

331,632 
16,587  60 

348,219  60 
Interest  on  $348,219  60  from  1829  to  1830  is         17,411 

365,630  60 
Interest  on  $365,630  60  from  1830  to  1831  is         18^1  50 

383,912  10 
Interest  on  $383,912  10  from  1831  to  1832  is         19,195  60 

403,107  70 
Interest  on  $403,107  70  from  1832  to  1833  is         20,155  30 


Interest  on  $423,263  from  1833  to  1834  is 


423,263 
21,1^  15 


444,426  15 
Interest  from  January  1  to  July  1,  1834,  on 
$444^26  15, 11,110  60 


Total, 


$455,536  75 


(Signed)    F.  Gard^re,  state  treasorer. 
^Statement  of  the  operation  of  the  sinking  fund  belonging 

to  the  state,  in  the  Bank  of  Louisiana. 

On  the  2d  of  August  1825,  the  Bank  had  to  advance  to 
the  state  for  the  payment  of  the  interest  on  its  bonds,  the 
sum  of  thirty  thousand  dollars  ($30,000.)  This  amount 
was  reduced  on  the  24th  of  July  1826,  to  ten  thousand 
dollars  ($10,000)  by  the  increase  of  the  dividend,  and  the 
Bank  is  consequently  entitled  to  claim  interest  on  thirty 
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thousand  dollars,  for  one  year  viz:  from  the  2d  of  August  EAgTERw  Dw. 
1825  to  34th  July  1826,  at  5  per  cent,  per  annum,  is  |1,500,  ■     ""' 

On  the  23d  of  July  1827,  the  surplus  of  dividend  upon     ^JoVsLnI 
the  stock  of  the  state  after  payine:  the  annual  interest  on         *'*• 

*     "^        °  BANK  OP 

the  bonds,  was  twenty  thousand  dollars,  as  follows:  ix>ui8iAirA. 

Dividend  on  2,000,000  at  4  per  cent.      .     .     |80,000 

Interest  on   2,000,400  at  5  per  cent     .     .       60,000 

Difference,    $20,000 

The  state,  on  this  day,  after  paying  the  Bank  the  amount 
advanced,  had  ten  thousand  dollars  placed  to  the  credit  of 
the  sinking  fund.  The  Bank  is  entitled  to  claim  interest  on 
ten  thousand  dollars  for  one  year,  say  five  hundred  dollars, 
which  added  to  the  one  thousand  five  hundred  dollars  men- 
tioned above,  forms  a  total  of  two  thousand  dollars. 

From  July  1827,  up  to  the  present  time,  the  sinking  fund 
has  increased  yearly  forty  thousand  dollars,  as  the  accounts 
of  the  Bank  will  show,  viz: 

1827,  July,  balance  to  the  credit  of  the  sink- 
ing fund, .    .    .    $  lOfiOO 

1828,  January,  interest  on  ten 
thousand  dollars,  from  July 
to  date,  at  five  per  cent,  per 
annum  is $     250 

Surplus  of  dividends  after  pay- 
ing interest  is $  20,000 

1828,  July,  interest  on  thirty 
thousand  dollars  from  Jan- 
uary to  date  is    ....     $     750 

Surplus  dividend, $  20,000 

1829,  January,  interest  on  fifty 
thousand  dollars  from    July 

to  date  is      ..•••.$  1,250 

Surplus  dividend, $  ^»<^ 

Hence  it  appears  that  on  the  last  day  of  December  1838, 
the  account  of  interest  is  nearly  balanced  with  a  small  dif- 
ference of  two  hundred  and  fifty  dollars  in  favor  of  the  state. 

(Signed)    P.  Gard^re,  state  treasurer. 
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EAtTKRir  Dis.  1829,  January,  amount  to  the 

—      credit  of  the  sinking  fund, $70^ 

LouuiijiA     1829,  July,  interest  on  seventy 
^*  thousand  dollars   from   Jan- 

BAITK  or 

LOU18I41TA.         uary  to  date  is $    1,750 

1829,  July,   dividend  on  two 
millions  at  four  per  cent  is    $  80,000 

Interest  on  bonds     .    •    •    •        60,000 

Surplus $  20,000      .    $  20,000 

$  91,750 

1830,  January,  six  months  interest  on  ninety 

one    thousand  seven    hundred  and   fifty 

dollars  is 2^3  75 

Surplus  dividend  ut  surpra^        20,000 

$114,W3  75 

1830,  July,  six  months  interest  on  one  hun- 
dred and  fourteen  thousand  and  forty  three 

dollars  and  seventy  five  cents  is    .      .      .  2,851  10 

Surplus  dividend 20,000 

1831,  January,  six  months  interest  on  one 
hundred  and  thirty  six  thousand  eight  hun- 
dred and  ninety  four  dollars  and  eighty 

five  cents  is ^  3,422  37 

Surplus  dividend 20/100 

$160,317  22 

1831,  July,  six  months  interest  on  one  hun- 
dred and  sixty  thousand  three  hundred  and 
seventeen  dollars  and  twenty  two  cents  is  4,007  9"- 

Surplus  dividend 20,000 

$184,325  14 

1832,  January,  six  months  interest  on  one 
hundred  and  eighty  four  thousand  three 
hundred  and  twenty  five  dollars  and  four- 
teen cents  is 4,608  12 

Surplus  dividend 20,000 

12^^ 
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Brought  Forward*     •     • 
1832,  July,  six  months  interest  on  two  hun- 
dred and  eight  thousand  nine  hundred  and 

thirty  three  dollars  is 

Surplus  dividend 


$208,933  26  Eastern  Dm. 


5,223  32 
20,000 

$234,156  58 


1833,  January,  six  months  interest  on  two 
hundred  and  thirty  four  thousand  one  hun- 
dred and  fifty  six  dollars  and  fifty  eight 
cents  is 5,853  90 

Surplus  dividend 20,000 

$260,010  48 

1833,  July,  six  months  interest  on  two  hun- 
dred and  sixty  thousand  and  ten  dollars 
and  forty  eight  cents  is 6,500 

Surplus  dividend 20,000 


1834,  January,  six  months  interest  on  two 
hundred  and  eighty  six  thousand  five  hun- 
dred and  ten  dollars  and  seventy  three 
cents  is 

Surplus  dividend 

1834,  July,  six  months  interest  on  three  hun- 
dred and  thirteen  thousand  six  hundred 
and  seventy  three  dollars  and  forty  eight 
cents  is       

Surplus  dividend 


$286,510  73 


7,162  75 
20,000 

$313,673  48 


7,841  81 
20,000  . 

$341,515,  29 


March  14th,  1834. 

(Signed) 


F.  Garddre,  state  treasurer." 


The  counsel  for  the  Bank  excepted  to  the  part  of  the 
petition  in  relation  to  the  profits  made  on  the  sale  of  the 
state  bonds,  on  the  ground  that  the  Bank  had  been  sued  for 
this  fund  in  1827,  and  judgment  pronounced  in  its  favor. 


STATE  OF 
LOU19IA1IA 

BANK  OF 
L0UI8IA9A. 
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Eastxrh  Dis.  and  that  this  matter  was  now  res  judicaUu     Fide  5  Martin, 

Jwmt  1634 

JV.  S.  337,  And  further  that  the  Bank  is  not  responsible  for 
interest;  or  in  any  other  manner  on  account  of  the  sinking 
fund)  but  that  the  same  is  under  the  exclusive  control  of 
commissioners;  and  they  plead  the  general  issue  to  the 
merits,  except  as  to  matters  specially  admitted. 

The  district  judge  after  examining  the  evidence  of  the 
case  and  hearing  the  arguments  of  counsel,  ordered  two 
hundred  and  one  thousand  and  twelve  dollars  of  the  profits 
made  on  the  sale  of  the  bonds,  to  be  paid  over  to  the 
commissioners  of  the  sinking  fund;  and  that  one  hundred 
thousand  dollars  of  the  surplus  fund,  for  profit  and  loss 
account,  be  divided  among  the  stockholders.  From  this 
judgment  both  parties  appealed. 

This  cause  was  argued  at  this  term  by  Mr.  Mazureau^ 
Attorney  General^  for  the  state,  and  by  Mr.  Pierce  and  Mr. 
Sliddl  on  the  part  of  the  Bank  of  Louisiana. 


Martin,  J.,  delivered  the  opinion  of  the  courL 


The  Attorney  General  alleges  that  the  state  is  owner  of 
twenty  thousand  shares  of  the  capital  of  the  bank,  of  the 
value  of  two  million  dollars,  being  one  half  of  said  capital,  for 
which  bonds  of  the  state  for  the  sum  of  two  million  four  hun- 
dred thousand  dollars,  were  furnished  to  the  bank,  payable 
in  instalments  of  six  hundred  thousand  dollars  each  on  the 
1st  days  of  July  1834,  1839,  1844  and  1849,  and  bearing 
interest  at  five  per  cent,  a  year,  payable  semi-annually;  and 
according  to  a  provision  of  the  charter,  these  bonds  were 
made  payable  to  the  president  and  directors  of  the  bank,  who 
were  empowered  to  endorse  them,  and  all  the  expenses  at- 
tending the  isssuing  of  these  bonds  were  to  be  borne  by  the 
bank.  That  the  bank  was  to  sell  these  bonds  for  specie, 
at  a  rate  not  under  that  at  which  it  received  them  from  the 
state,  viz:  one  hundred  dollars  of  bonds  for  eighty^seven  and 
one-third  dollars  of  specie.  The  bank  was  empowered  to 
contract  for  the  payment  of  the  semi-annual  interest  accru> 
ing  on  the  bonds,  in  any  other  place  than  the  city  of  New- 
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Orleans,  but  the  state  stipulated  that  any  additional  charge  ^^JJJ'^JjP"' 
or  expense  as  for  loss  or  exchanges  or  otherwise  should  be  ' 
borne  by  the  bank,  and  it  was  agreed  that  any  benefit  by 
gain  of  exchange  or  otherwise,  resulting  from  the  payment  of 
«uch  interest,  at  such  other  place  than  New-Orleans  should 
be  enjoyed  by  the  bank.     That  the  sale  of  these  bonds  has 
produced  oyer  and  above  the  two  million  dollars,  in  payment 
of  which,  they  had  been  furnished  by  the  state,  a  profit  of 
three  hundred  and  twenty-one  thousand  eight  hundred  and 
sixty-two  dollars,  at  a  time  when  the  capital  of  the  bank 
subscribed  for,  and  paid  in  by  other  stockholders  than  the 
state,  amounted  only  to  one  hundred  and  thirty-eight  thou- 
sand  eight  hundred  and  forty  dollars,  and  the  profit  thus 
made  was  the  rightful  property  of  the  stockholders  then  ex- 
isting, in  the  proportion  of  the  portion  of  the  then  capital 
by  them  respectively  paid  in ;  that  the  portion  of  the  capital 
then  paid  in  was  two  million  one  hundred  and  thirty-eight 
thousand  eight  hundred  and  forty  dollars,  equal  to  twenty- 
one  thousand  three  hundred  and  eighty-eight  shares;  twenty 
thousand  of  which  belonged  to  the  state,  giving  right  to  a 
dividend  of  three  hundred  thousand  eight  hundred  dollars,  for 
which  the  bank  ought  immediately  to  have  credited  the 
state,  which  it  refused  to  do,  under  the  pretence  that  its  con- 
tract with  the  purchaser  of  the  bonds  contained  a  clause  by 
which  certain  resolutions  of  the  board  of  directors  had  been 
incorporated  in  the  contract,  and  according  to  which  the 
bank  was  bound  to  forbear  any  division  of  the  profits  it  might 
make  on  the  sale  of  the  bonds  of  the  state,  except  in  propor- 
tion as  the  dividends  on  the  stockholders  by  the  state  shall 
have  left  a  surplus,  after  paying  the  semi-annual  interest  to 
be  applied  to  the  redemption  of  the  bonds  until  the  amount 
of  four  hundred  thousand  dollars  shall  have  been  redeemed. 

The  Attorney  General  denied  the  right  of  the  board  of 
directors  to  pass  this  resolution,  or  to  incorporate  it  in  the 
contract  for  the  sale  of  the  bonds,  and  averred  that,  if  all,  or 
any  important  part  of  the  bonds  were  sold  under  the  faith  of 
the  bank  pledged  by  the  resolution,  the  effect  of  the  contract 
could  not  be  such  as  to  impair  the  States'  right  to  these  pro- 
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Eastkkn  Dtf.  fits,  and  it  was  the  daty  of  the  board  to  have  placed  the  flhares 

Jtmc,1834.  \  ■'  -    , 

=  of  the  state  therein,  under  the  administration  of  the  treasurer 
of  the  state,  and  the  president  and  cashier  of  the  bank  as  the 
conimissionerB  of  the  sinking  fund,  created  by  the  charter 
and  in  whose  hands  the  banlc  was  bound  to  place  the  sur- 
plus of  every  dividend,  after  paying  the  semi-annual  interest, 
to  constitute  a  fund  for  the  redemption  of  the  bonds. 

The  Attorney  General  urged  the  claim  of  the  state  to  an 
interest  of  five  per  cent,  at  least  on  tiiree  hundred  thousand 
ei^t  hundred  dollars,  from  January  Ist  1826,  to  July  Ist 
1834,  which  added  to  the  principal,  makes  an  aggregate  sum 
of  four  hundred  and  fifty-five  thousand  five  hundred  and 
thirty-six  dollars  and  seventy-five  cents,  which  he  prays  the 
court  to  declare  an  available  sum  due  to  the  state  on  the  Ist 
of  July  next,  applicable  by  the  bank  to  the  redemption  of&e 
first  series  of  bonds  payable  on  that  day,  which  the  bank 
refuses  to  allow  under  the  pretence;  Ist,  that  until  all  the 
state  bonds  are  paid,  it  is  impossible  to  ascertain  the  amount 
of  the  profits  made  on  their  sale ;  2d,  that  of  such  profits  when 
known,  the  state  is  entitled  to  one  moiety  only;  3d,  that  the 
state  has  not  in  bank  any  fund  available  for  the  payment  ot 
the  bonds,  except  three  hundred  and  twenty-eight  thousand 
doUam,  including  the  probable  dividend  payable  on  the  1st  of 
August  next 

The  Attorney  General  complains  that  the  commis^oners  of 
the  sinking  fund  ought  to  have  a  much  larger  sum  for  the  use 
of  the  state;  that  mentioned  by  the  bank  is  composed  of  the 
surplus  semi-annual  dividends  belonging  to  the  state,  out  of 
the  dividends  declared  until  now,  after  paying  the  s^ni- 
annual  interest  due  by  the  state  on  the  bonds  and  interest 
upon  the  sinking  fund  at  five  per  cent,  which  was  allowed 
by  the  bank  from  the  year  1830  only,  while  it  ought  to  have 
been  allowed  from  the  moment  the  first  item  on  the  credit  of 
the  state  was  entered,  and  accordingly  the  state  claims  tias 
deficiency  of  interest  which,  according  to  a  statement  annex- 
ed to  the  petition,  makes  the  sum  due  to  the  state  on  the 
sinking  fund  three  hundred  and  forty-one  tibousand  five  hun- 
dred and  fifteen  dollars  and  twenty-nine  cents  on  the  Ist  day 
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of  July  next,  which  added  to  foar  hundced  and  fifty*five  thou-  Eabtsbn  Dm. 
sand  five  hundred  and  thirty-six  dollars  and  seventy-five  '^ 

cents  above-mentioned,  raises  the  amountof  money  in  bank, 
available  to  the  state,  in  the  redemption  of  the  first  series  of 
bonds  payable  on  the  1st  of  July  next,  to  seven  hundred  and 
ninety-seven  thoiisand  and  fifty-two  dollars* 

The  attorney  general  further  shows  that  the  balance  of  the 
profit  and  loss  account,  which  is  at  present,  and  probably  on 
the  1st  of  July  next  will  be  not  less  than  four  hundred  and 
sixty-eight  thousand  dollars,  after  paying  the  semi-annual 
dividend  is  unjustly  detained;  that  a  reserve  of  two  hundred 
and  fifty  thousand  dollars  is  as  much  as  prudence  and  caution 
can  require  to  meet  any  deficiency  which  may  happen.  He 
therefore  prfi,ys  that  the  board  may  be  ordered  to  divide  the 
surplus,  that  two  hundred  and  eighteen  thousand  dollars  may 
be  immediately  divided,  and  the  half  thereof  one  hundred  and 
nine  thousand  placed  to  the  credit  of  the  state,  which  will 
make  the  sum  due  to  the  state  in  bank  and  available  for  the 
payment  of  the  bonds,  nine  hundred  and  six  thousand  dollars 
and  fifty-two  cents. 

The  bank  opposed  the  exception  o(  res  judicata  to  so  much 
of  the  petition  as  alleges  the  illegality  of  the  resolutions  of 
the  board,  incorporated  in  the  contract  for  the  sale  of  the 
bonds  of  the  state,  the  highest  court  of  justice  of  this  state 
having  adjudged  to  be  otherwise  in  a  suit  between  the  parties 
to  the  present. 

To  that  part  of  the  petition  which  requires  a  division  of 
the  alleged  profits  on  the  sale  of  the  state  bonds,  the  bank 
opposed  the  exception  of  prematurity  on  the  ground  that  the 
relief  prayed  for  cannot  be  granted  until  bonds  of  the  state 
to  the  amount  of  four  hundred  thousand  dollars  have  been 
redeemed,  as  until  then  no  part  of  said  alleged  profits  can 
be  divided. 

To  such  part  of  the  petition  as  demands  payment  of  the 
amount  of  the  sinking  fund  therein  referred  to  and  claiips 
interest,  the  bank  urged  as  an  exception;  that  it  is  not  res- 
ponsible for  the  amount  of  said  fund,  which  is  under  the 
exclusive  control  and  administration  of  commissioners  desig- 
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^J^"»JJ"  nated  by  the  charter,  and  the  bank  is  only  liable  to  the 
=====  commissioners  for  the  surplus  of  dividends,  coming  to  the 
state  after  payment  of  the  semi-annual  interest  accrulog  on 
the  bonds  of  the  state. 

The  bank  prayed  for  the  abatement  and  erasure  of  the 
parts  of  the  petition  excepted  to;  and  insisting  on  such 
exceptions, 

The  bank  answered  that  it  denied  all  and  every  allegatioD 
in  the  petition,  not  therein  after  especially  cuimitted. 

Under  these  protestations  the  bank  said,  that  true  it  is 
that  bonds  of  the  state  to  the  amount  of  two  million  foar 
hundred  thousand  dollars  were  issued  and  delivered  to  the 
bank  as  is  set  forth  in  the  petition,  and  negociated  and  sold 
as  is  there  stated,  but  under  the  guarantee  and  for  the  account 
of  the  bank  on  the  terms  and  conditions  mentioned;  and  the 
authority  and  right  of  the  board  to  pass  certain  resolutions 
which  were  incorporated  in  the  contract  entered  into  with 
the  purchasers  of  the  bonds,  has  been  recognized  and  adjudg- 
ed to  be  legal  in  a  suit  between  the  state  and  the  bank. 

That  since  the  decision  of  the  Supreme  Court  in  said 
suit,  nearly  all  the  shares  in  the  capital  of  said  bank  have 
been  sold,  aliened  and  transfered  to  persons  who  acquired 
them  with  the  knowledge  and  under  the  faith  of  said  decis- 
ion and  accordingly  paid  therefor  at  a  higher  rate  than  they 
otherwise  would  have  done;  that  if  a  division  of  the 
pretended  profits  resulting  from  the  sale  of  the  bonds  could, 
at  any  time  have  been  justly  been  made,  and  if  the  then 
stockholders  were  alone  entitled  to  participate  therein, 
which  the  bank  denied,  the  division  should  have  been  made 
by  the  directors,  under  whose  administration  the  sale  was 
effected,  and  such  directors  were  alone  responsible  for  the 
misapplication  of  such  supposed  profits;  that  the  petition  of 
the  state  is  premature,  and  the  relief  sought  cannot  be  grant- 
ed, because  until  the  payment  by  the  state  of  all  the  bonds  to 
the  amount  of  six  hundred  thousand  dollars,  no  portion  of  the 
profits  can  be  divided;  and  that  the  state  has  no  right  of 
action.  That  the  bank  is  not  responsible  for  the  manage- 
ment of  the  sinking  fund  which  is  placed  by  the  charter  an- 
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der  the  exclusive  control  and  management  of  commission-  *'^!'^"*!^,?"- 
ers,  one  of  whom  is  the  Treasurer  of  the  State;  that  the  ===== 
amount  in  it  could  at  any  time  have  heen  withdrawn  from 
the  bank  hy  the  commissioners,  and  was  ever  subject  to  their 
order,  and  the  bank  is  not  responsible  for  any  interest  prior 
to  the  9th  of  February  1831,  when  by  an  arrangement  with 
the  commissioners,  the  bank  agreed  to  allow  five  per  cent. ; 
that  the  directors  have,  in  compliance,  at  stated  periods, 
made  a  division  of  such  parts  of  the  profits  of  the  bank  as  to 
them  appeared  advisable,  and  no  other  or  greater  dividend 
could  have  been  made  by  them,  with  a  due  regard  to  the 
interest  of  the  stockholders,  and  the  terms  of  the  contract 
under  which  the  sale  of  the  bonds  took  place;  that  they 
acted  in  good  faith,  and  used  sound  discretion  in  the  dis* 
charge  of  their  trust,  under  the  charter  which  constitutes 
them  sole  judges  of  the  portion  of  the  profits  which  it  is  advi- 
sable to  divide. 

The  District  Court  decreed  that  the  sum  of  three  hundred 
and  fifty  thousand  dollars  of  the  profits  made  by  the  bank  on 
the  sale  of  the  bonds  be  divided  among  the  stockholders  in 
the  proportion  in  which  the  dividend  was  made  in  July  1825, 
viz:  two  hundred  one  thousand  and  twelve  dollars  86  cents, 
to  be  set  a  part  and  paid  into  the  sinking  fund  on  the  portion 
thereof  coming  to  the  state,  and  eight  thousand  nine  hundred 
forty-nine  dollars  and  fourteen  cents,  be  divided  among  the 
other  stockholders,  and  that,  in  addition  to  any  ordinary 
dividend  at  the  usual  period,  viz:  in  August  next,  the  direc 
tors  divide  and  apportion  among  the  stockholders  the  sum 
of  one  hundred  thousand  dollars  out  of  the  surplus  fund,  so 
that  the  portion  thereof  be  available  to  the  commissioners  of 
the  sinking  fund  on  the  1st  day  of  July  next;  and  that  the 
*  bank  pay  costs. 

From  this  judgment  both  parties  appealed. 
The  exception  of  res  judicata  which  the  counsel  of  the 
bank  urges  as  resulting  from  the  judgment  of  this  court  in  a 
suit  between  the  parties  to  the  present  in  1827,  appears  to  us 
of  very  little  avail.  All  that  was  then  decided  is,  that  the 
clause  in  the  contract  for  the  sale  of  the  bonds  which  provi- 
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^r'^^^P'*'  ded  for  the  retention  by  the  bank  of  the  profits  on  the  bonds, 
as  a  Becuritj  for  the  purchasers,  for  the  payment  of  ibur  hun- 
dred thousand  dollars  of  the  bonds  of  the  first  series,  oagfat  to 
have  its  effect.  We  cannot  see  on  what  ground  it  maj  be 
urged  that  this  measure  was  illegal*  The  bonds  were  the 
absolute  property  of  the  bank;  the  board  had  the  manage^ 
ment  of  all  the  affairs  of  the  corporation,  and  the  charter 
has  made  it  their  duty  to  sell  the  bonds  and  imposed  no  other 
restriction  on  them,  in  the  sale  except  the  obligation  to  sell 
for  specie,  and  for  no  less  a  sum  than  that  for  which  they  bad 
been  given  to  the  bank. 

The  District  Court  in  our  opinion  did  not  err  in  oyerrul- 
ing  this  exception  and  in  deciding  that  the  approaching 
maturity  of  the  bonds  of  the  first  series  which  will  become 
payable  in  less  than  a  week  had  removed  the  obstacle  which 
the  contract  had  created  to  the  immediate  division  of  the 
profits  among  those  who  are  entitled  to  receive  them;  and 
that  the  state  might  justly  claim  a  decree  directing  that  the 
share  to  which  the  state  was  entitled  in  those  profits  should 
be  an  available  fiind  to  be  applied  towards  the  dischaige  of 
the  bonds,  to  secure  the  payment  of  which  the  whole  profits 
were  retained. 

Such  a  decree,  instead  of  being  in  opposition   to  that  oi 
this  court  in  the  year  1827,  would  be  ancillary  thereto;  and 
instead  of  violating  the  contract  with  the  purchasers  of  the 
bonds,  would  enforce  its  execution.    And  this  is  an  answer 
also  to  the  objection  that  the  suit  is  premature. 


I.  On  the  merits  the  case  presents  two  very  important 
questions  for  solution.      Ist.  What  is  the  sum  to  which  the 
state  will  be  entitled  on  the  1st  July) 
Aiii|toprop|Nr«y      All  the  property  of  a  bank  after  the  payment  of  its  debts, 
d^ita^Md  "^  *^  dedudo  (Bre  alieno^  is  the  exclusive  property  of  its  stockholders 
SJi^pi2S,rt7 'S«  fof  ^^  *^°^®  being,  no  one  else  can  have  any  right  thereto. 
^  iST^  S?  It  is  indeed  burdened  with  a  sort  of  servitude,  the  obligation 
*^'  of  keeping  the  capital  in  its  original  integrity,  and  of  apply- 

ing it  to  the  object  for  which  it  was  created. 

If  the  state  has  any  right  on  the  property  of  a  bank,  it 
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must  be  in  consequence  of  flome  clause  in  its  charter,  unless  ^J™i8»?"' 

perhaps  the  right  of  taxation.  = 

The  ownership  of  shares  in  the  capital  gives  to  the  state     ^^''^  °' 


precisely  the  same  right  which  it  gives  to  other  stockholders 


LOUISIANA 

V8. 

BANK  OF 

and  no  more.  Louisiana. 

The  profits  of  a  bank  are  divisible  among  all  the  stockhold-  of'^haiSrS'the 
ers,  except  so  much  thereof  as  the  board  may  deem  it  ad-  b^k*by?he  2Lt» 
visable  to  reserve  for  the  purpose  of  preserving  the  integrity  ci^  Sie  umo 
of  the  stock,  and  to  meet  accidents  or  contingencies  which  gives  to   other 

'  ^  stockholders  and 

might  jeopardize  this  integrity.  ^       *^  «•*■«• 

We  know  of  no  difference  or  distinction  between  the  ordi-  bank*a?e**div?Ba- 

ble     among    the 

nary  profits  of  a  bank  made  by  discount  and  exchanece.  and  stockholders  ex- 

•'   ^  "^  °   '  cept     so     much 

those  that  may  result  from  any  other  operation.  hereof  as  in  the 

•^  J  r  discretion  of  the 

Strickly  speaking,  ownership  is  the  right  of  a  natural  per-  ^"Jj^^^'^f"; 
son  or  persons  only.  Artificial  persons  may  hold  property  iJU,,j**IJ[JgJ.|hS 
for  a  particular  purpose,  but  de  facto^  this  property  is  really  SJISJ'its'intcg- 
that  of  the  natural  persons  who  compose  the  corporation;  "'^^^^^  j^* 
with  the  exception  of  such  corporations,  the  members  of  which  r^'pS-^nf  ."*bSt 
are  mere  trustees,  as  the  regents  of  an  university;  the  trust-  IbSSrwhTch  5 

i»  11  i_         'x    1       •  i_  xi_  ,      an  artificial  per- 

ees  of  a  college  or  hospital;  m  such  a  case  the  property  son  may  hoid  pro- 
holden  by  the  corporation  does  not  belong  to  the  ratural  uiar      purpose, 

•^  ^  °  which  \Bde  facto 

persons  who  compose  it,  but  is  owned  by  the  public.  ^  property  of 

*  *  '  ^  t  tj,^   fg^   person 

If  these  premises  be  true  and  we  believe  them  incontesti- «*>"?*»■'■*"• 
ble,  the  profits  made  by  the  sale  of  the  bonds,  belonged  to  arising  from  tho 
the  bank,  or  in  other  words,  to  the  then  existing  stockholders,  bonds,    by   the 

.  1   i«      bank  of  Louisiana 

in  the  proportion  which  the  number  of  shares  subscribed  for  in  issm,  belong 

^      *^  exclusirely  to  the 

and  paid  in  by  each  of  them  respectively,  bore  to  the  total  Sm^^^J***"  prS- 
number  of  shares  then  subscribed  for  and  paid  in.  SSSheidMdM* 

The  total  amount  of  shares  subscribed  for  and  paid  in  on  ^^  S^t^irl 
the  day  of  the  sale,  being  one  hundred  and  thirty-eight  thou-  *^' 
sand  eight  hundred  and  fouty  dollars,  and  that  paid  by  the 
state,  two  million  dollars,  it  follows  that  the  state  is  to  parti, 
cipate  in  these  profits,  in  the  proportion  which  the  latter  sum 
bears  to  the  former. 

The  profits  are  stated  on  the  books  of  the  bank,  at  three 
hundred  and  twenty-one  thousand  eight  hundred  and  twenty- 
two  dollars  and  twenty-five  cents,  which  is  the  balance  left, 
after  deducting  from  the  sum  received  from  the  purchaser, 
after  deducting  chaises  and  two  millions  of  dollars  the  sum 
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Eastern  Dm.  for  which  the  bonds  were  riven  to  the  bank.    This  sum  we 

Jmu,  1834.  ^ 

=  cannot  however  consider  as  the  nett  profits  of  an  operation, 
by  which  the  bank  assumed  a  very  considerable  burthen. 
For  it  undertook  at  its  risk  and  expense  to  transmit  and 
distribute  in  London  the  interest  accruing  on  the  bonds;  this 
interest  being  paid  by  the  state  in  New-Orleans. 

It  appears  that  the  charges  attending  the  transmission  and 
distribution  of  this  interest,  cost  to  the  bank  a  yearly  sunn  of 
nine  thousand  dollars  on  an  average,  making  for  the  ten 
years  preceding  the  maturity  of  the  bonds  of  the  first  series, 
a  sum  of  ninety  thousand  dollars.  At  the  same  rate  the 
costs  during  the  fifteen  following  years  will  be  an  aggregate 
sum  of  seventy  thousand  dollars,  in  all  one  hundred  and  ^xtj 
thousand  dollars. 

Had  not  the  board  been  prevented  by  a^  clause  in  the  con- 
tract from  an  immediate  division  of  the  profits,  their  real 
amount  might  have  been  ascertained  by  deducting  the  actual 
quantum  of  burthen  to  its  cost,  and  deducting  it  from  the 
former  sum. 

But  the  contract  preventing  the  then  existing  stockholders 
from  receiving  during  ten  years  their  shares  of  the  profits, 
imposed  on  them  a  burthen,  and  by  giving  to  the  bank  the 
use  of  these  profits  during  that  period,  conferred  on  it  an 
advantage  which  the  board  could  not  honestly  have  consented 
to,  without  intending  to  afibrd  them  a  proper  remuneration. 

The  burthen  imposed  on  the  bank  by  the  contract  was  a 
sum  of  one  hundred  and  sixty  thousand  dollars,  payable  by 
Irregular  annual  instalments,  during  twenty-five  years;  this 
the  bank  has  paid  or  is  bound  to  pay;  but  the  bank  has,  un- 
der a  clause  of  the  contract,  had  the  use  of  a  sum  the  property 
of  the  original  stocholders,  which  at  the  lowest  rate  of  inter- 
est has  brought  a  yearly  sum  of  sixteen  thousand  dollars,  from 
which,  deducting  the  yearly  charges  for  remittances  and  dis- 
tribution of  nine  thousand  dollars,  there  remains  a  yearly 
sum  of  seven  thousand  dollars,  which  at  the  maturity  of  the 
bonds  of  the  first  series  will  make  that  of  seventy  thousand 
dollars,  the  aggregate  amount  of  the  costs  and  expenses  of 
remittances  and  distribution  of  interest,  during  the  fifteen 
following  years  to  the  maturity  of  the  bonds  of  the  last  series. 
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It  is  but  justice  to  the  able  and  honest  citizens  who  com-  Eajtkrh  Dw. 

^  Jmu,  1834. 


posed  the  board  of  directors  at  the  end  of  1824,  to  conclude, 
that  in  their  opinion  the  advantage  resulting  to  the  bank 
from  the  retention  of  the  gross  profits  during  ten  years  was  a 
fair  equivalent  for  the  burthen  which  the  contract  had  im- 
posed on  the  bank,  and  that  they  believed  and  every  subse- 
quent board  has  believed,  that  the  sum  of  three  hundred  and 
twenty-one  thousand  eight  hundred  and  twenty-two  dollars 
and  twenty-five  cents,  is  the  net  profit  on  the  sale  of  the 
bonds,  unaffected  by  the  charges  and  risk  of  remittances  and 
distributions,  for  which  the  original  subscribers  have  given  a 
sufficient  compensation  by  the  delay  of  ten  years  in  the 
enjoyment  of  their  profits 

Had  the  board  meant  to  deprive  these  stockholders  in  favor 
of  subsequent  ones,  during  ten  years,  of  the  advantages  re- 
sulting from  the  emplojnment  of  a  sum  of  three  hundred 
thousand  dollars  and  upwards,  without  any  equivalent  by 
compensation  or  otherwise,  their  negligence  to  provide  a 
remuneration  would  have  been  the  crcasa  negltgentia^  which 
the  law  considers  as  fraud. 

In  the  year  1827,  it  was  urged  on  the  part  of  the  state 
that  the  charter  had  directed  them  to  be  paid  out  of  the  funds 
of  the  bank,  and  therefore  they  were  to  be  viewed  as  a  bonusj 
which  the  state  had  stipulated  for;  but  the  argument  does 
not  appear  to  us  tenable.  These  charges  were  not  necessa- 
rily to  be  incurred,  they  were  the  result  of  a  contract  entered 
into  by  the  bank  and  must  be  borne  by  those  who  reaped  the 
profits  resulting  from  it. 

We  conclude  that  the  share  of  the  state  in  these  profits  is 
three  hundred  thousand  nine  hundred  and  thirty-one  dollars. 


STATE  OF 

LOUISIAKA 

VS. 

BANK  OF 
LOUISIANA. 


II.  The  next  question  relates  to  the  interest  which  the 
state  claims  on  the  sum  in  the  sinking  fund,  previous  to  an 
arrangement  between  the  commissioners  of  that  fund,  and 
the  board  in  1831,  by  which  the  latter  agreed  to  pay  an  in- 
terest of  five  per  cent,  on  the  sums  the  state  had  in  that  fund. 
We  think  with  the  district  court,  that  the  law  does  not 
authorise  the  court  to  give  it. 

96 


The  Itw  does 
not  authoriie  in- 
terest to  bo  allow- 
ed on  the  ahare  of 
profitf  belonging 
to  a  portion  of 
the  stockholdera 
which  i«  retained 
among  the  fbnds 
of  the  bank  ror  a 
•oneiofyean. 
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The  legislature  has  expressly  forbidden  courts  of  justice  to 
allow  interest  on  their  judgments,  except  in  cases  in  which 
the  law  permits  them  to  be  stipulated.  Code  of  Practice^  533. 
The  restriction  is  more  extensive;  it  forbids  interest  except  in 
cases  in  which  the  law  permits  to  grant  \t;permet  de  Paccorder, 

It  expressly  forbids  its  allowance  on  unliquidated  claims. 
a  Pr.  554. 

It  permits  it  to  be  stipulated  on  loans  of  money  or  other 
moveable  property.     Ijq.  Code  2894;  and  on  sales.  Id.  2531. 

It  is  allowed  without  having  been  stipulated  for,  in  certain 
sales.     La.  Code  1204. 

So  it  is  against  a  tutor  who  fails  to  invest  funds  of  his  minor. 
La.  Code  211 ;  and  on  the  balance  he  owes.  Id.  353  and  II41. 

Against  a  partner  who  fails  to  put  into  the  partnership 
funds  which  he  is  bound  to  bring,  or  employs  partnership 
money  for  his  private  account,  La.  Code  2829;  against  a  de- 
faulting borrower,  Id.  2893;  or  a  depositary.  Id.  2919;  attor- 
ney,  2981;  against  him  who  has  knowingly  received  money 
not  due  by  the  payor,  through  the  ignorance  or  error  of  the 
latter,  Id.  2049;  it  is  allowed  to  a  surety,  W.  1936;  to  an 
agent,  Id.  2994;  on  dower,  Id.  2326,  53;  on  the  price  of  land, 
the  sale  of  which  is  rescinded,  1864,  72,  2570, 8;  on  loans  on 
mortgage,  without  an  endorser,  acts  of  1820, 93;  on  protested 
notes,  acts  of  1821,  44;  in  certain  cases  on  debts  due  by  a 
succession.  Code  of  Practice  988;  on  a  balance  due  by  an 
executor  or  curator.  Id.  1007. 

The  present  case  has  been  assimilated  to  that  of  a  partner 
employing  partnership  money  in  his  private  affairs.  It  is  but 
the  converse  of  it. 

Lastly,  the  state  has  complained  that  the  board  retains  too 
large  a  sum  as  a  surplus  to  meet  accidents  and  contingencies. 
The  sum  thus  reserved  is  four  hundred  and  forty-six  thousand 
dollars.  Witnesses  have  been  heard,  some  of  whom  think 
this  reservation  too  considerable,  while  others  think  other- 
wise. The  district  judge  has  concluded  that  the  board  ought 
to  divide  a  part  of  this  surplus  among  the  stockholders,  an 
has  fixed  the  part  of  which  he  thinks  ought  to  be  divided  at 
one  hundred  thousand  dollars,  and  has  decreed  a  division 
accordingly. 
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The  charter  has  given  the  management  of  the  affairs  of  the  ^*"*=«"^"- 
bank  to  the  board  of  directors,  and  has  expressly  made  it  the  -^ 

judge  of  that  portion  of  the  profits,  which  it  is  advisable  from     lodsiana 
time  to  time,  to  divide  among  the  stockholders;  a  very  strong      g^^^^'o 
case  should  indeed  be  made  to  justify  a  court  in  any  interfe-    Louisiana. 
rence  with  the  management  of  these  affairs,  and  to  substitute  di^cro«^"f  ^i 
its  own  judgment  to  that  of  the  board,  on  the  quantum  of  the  w^tk  ducmfona- 
profits  which  it  is  proper  to  divide.     If  the  board  honestly  ing  what  portion 

*^  *^      *^  "^   oftho  profits  it  i* 

err  in  these  matters,  we  are  not  ready  to  say  the  courts  pos-  aciviaaWe    from 

•'•'*■  time  to   time  to 

sess  the  power  to  rectify  its  mistakes.  divide  among  the 

r  J  Btockholders. 

While  no  improper  motive,  no  partiality  is  suggested,  the    a  very  strong 
remedy  may  be  left  to  be  applied  by  the  stockholders,  who  to  require  a  court 

^  ''  *  *  ^  of  justice  to  inter- 

at  each  annual  election,  have  it  in  their  power  to  chanse  fcro  with  the  dis- 

'  *  o     cretion  of  the  di- 

their  agents.  ^T^lHitf 

The  district  judge  informs  us,  that  the  bank  of  the  United  SSclfthey'a^rto 
States  retains  a  surplus  fund  of  three  millions,  which  is  some-  ^''^'^^^  directors 
thing  less  than  one-tenth  part  of  its  capital.     The  bank  of  J^°;^*;jf„/"^^^ 
Louisiana  it  appears  retains  a  little  more  than  that  in  pro-  ai1^'g''rte*°faSii 
portion  to  its  capital.     The  difierence  may  well  be  accounted  clear  'tSat'cou?^ 
for  by  the  difference  which  exists  between  the  customers  of  toToVrect'^thoir 
these  two  institutions.     That  of  the  first  are  all  mercantile 
men;  one  half  of  those  of  the  other  are  agriculturists.     The 
one  acts  on  notes   at  sixty,  ninety  and  one  hundred  and 
twenty  days  at  most;  while  a  great  proportion  of  the  funds  of 
the  other,  are  lent  on  mortgages  and  paid  by  small  annual 
instalments.     These  circumstances  render  the  call  for  relief 
on  customers  much  more  precarious  in  the  bank  of  Louisiana. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and 
proceeding  to  give  such  a  judgment  as  in  our  opinion  ought 
to  have  been  given  below;  it  is  ordered,  adjudged  and 
decreed,  that  the  sum  of  three  hundred  thousand  nine  hun- 
dred and  thirty-one  dollars,  being  the  share  of  the  state  in  the 
profits  made  on  the  sale  of  the  bonds,  be  on  the  1st  July 
next,  the  day  of  the  maturity  of  the  bonds  of  the  first  series, 
be  applied  by  the  bank  to  the  redemption  of  the  said  bonds, 
or  be  paid  over  to  the  commissioners  of  the  sinking  fund,  to 
be  by  them  so  applied;  and  that  the  bank  pay  costs. 


M)U» — ^There  were^ve  casei  decided,  and  in  which  opin- 
ions were  delivered  during  the  time  embraced  bj  this 
volume,  but  which  were  suspended  bj  applications  for  a 
re-hearing  until  near  the  close  of  the  summer  term,  which 
have  been  omitted;  the  volume  having  already  greatly 
exceeded  seven  hundred  pages,  the  quantity  required  by 
law.  These  cases  will  appear  at  the  beginning  of  the  next 
volume* 
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PRINCIPAL   MATTERS 


AOMiraSTRATOB.  Pm»- 

1.  h  teems  that  the  appointment  of  an  administrator  b  necessary  in 
every  case  where  a  succession  is  accepted  by  heirs  who  are  all  of  fall 
age • Erwinetali.  vs.  Orillum,  806 

2.  That  interpretation  of  a  law  is  inadmissible,  which  provides 
another  administration  for  an  estate  to  which  one  is  already  given  by 
law • , ••.•••••••••••••••••..    ffr. 

3.  The  administration  of  an  estate  creates  no  legal  mortgage  on  the 
property  of  the  administrator.  He  is  entrusted  with  the  administration 
<on  the  credit  of  his  sureties. 

P.  EUmchard's  Widow  et  als.  vs.  T.  F.  Blanchard  et  al.;  he  SUUe  intervenor.  294 

4.  Where  heirs  are  of  full  age,  under  every  circumstance,  without 
•regard  to  the  manner  in  which  the  inheritance  is  thrown  on  them,  an 
administrator  should  be  appointed. . .  Mimon  ofPc/idliieiy  vs,  BtarrM,  tit  0L  493 

6.  The  articles  1034  to  1040  seem  to  require  the  appointment  of  an 
administrator  in  every  case  where  a  succession  is  accepted  with  benefit 
of  inventory ib^ 

ACCOUNT- 

1.  Where  interest  and  conunissions  for  advancing  cash  are  charged 
in  a  balance  account  attacked  as  erroneoas,  proof  of  an  agreement 
must  be  adduced,  or  the  charges  will  be  rejected. ....  Stafford  vs.  Smith.    91 

2.  The  signing  of  an  account  by  one  of  the  parties  acknowledging  its 
correctness,  is  not  conclusive  against  a  correction  of  gross  errors  in 
fact  or  mistakes,  as  to  the  legal  rights  of  the  parties. 

Zadiarie  vs.  BUmdin,  193 

3.  It  is  no  bar  to  the  plaintiflTs  right  to  recover  the  full  amount  of  his 
claim  that  he  presented  an  account  for  a  smaller  sum  to  avoid  litigation 
and  obtain  a  prompt  settlement  of  his  demand Morriion  vs.  Lud$,    59 
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Paok, 

4.  The  approval  of  accounts  rendered  in  the  coarse  of  business,  does 
not  prevent  the  party  from  showing  there  are  errors  in  them  on  a  final 
settlement Flower  vs.  MUlaudan,  697 

ACT. 

3.  Confirmative  acts  dispense  with  the  exhibition  of  the  primordial 
title  when  its  tenor  is  therein  specially  set  out..... BrMOK  vs.  Fnmtitm.     39 

ACTION. 

1.  In  an  exclusively  possessoiy  action,  neither  party  is  permitted  to 
introduce  evidence  of  title;  an  exception  to  this  rale  would  probably 
take  place  in  a  case  where  the  exietU  of  possession  was  disputed. 

Rkhardtou  vs.  Scott  et  al.    54 

2.  The  proceedings  before  a  justice  of  the  peace  to  oust  a  possessor 
of  the  contested  premises,  is  evidence  in  a  possessory  action,  to  regain 
possession,  t.  «.  to  establish  rem  ipsam,, A. 

3.  The  lessor  has  a  right  under  the  acts  of  March  3d,  1819,  to  sue  for 
the  recovery  of  the  possession  of  his  leased  property,  under  the  juris- 
diction of  a  justice  of  the  peace ib. 

4.  In  an  hypothecary  action,  the  defendant  cannot,  after  the  general 
denial  has  been  pleaded  in  the  court  of  the  first  instance,  first  raise 
the  objection  on  appeal,  that  the  oath  as  to  the  debt  is  not  annexed  to 
the  plaintiff's  petition,  and  that  payment  has  been  in  vain  demanded, 
thirty  days  before  the  institution  of  the  suit Sprigg  vs.  Boamtm.    59 

AMICABLE  DEMAND.— See  Demand. 
APPEAL. 

1.  On  a  motion  to  dismiss  an  appeal,  the  mover  is  not  required  to 
state  any  of  his  reasons  for  the  purpose  of  obtaining  an  order  on  hb 
adversary  to  jhow  cause ;  and  if  some  of  the  causes  have  been  expres- 
sed, the  mover  is  not  thereby  precluded  from  alleging  others  on  the  trial. 

PltauM  0C  al,  vs.  Jtfar^y.  Ill 

2.  The  want  of  a  citation  of  the  appellee,  for  the  term  at  which  the 
appeal  is  made  returnable,  is  a  good  ground  for  dismissal  of  the  appeal. 

3.  The  citation  of  the  appellee  cannot  be  proved,  as  a  matter  tn  pais; 
it  must  appear  as  a  matter  of  record,  or  at  least  nmst  be  established  by 

the  written  acknowledgment  of  the  party jh. 

4.  In  case  the  judge  before  whom  the  cause  is  pending,  is  incompe- 
tent to  try  it,  and  the  right  to  a  trial  by  another  judge  is  denied,  the 
injury  from  such  a  judgment  is  irreparable,  and  an  appeal  therefrom 
may  be  taken Jarreauv%.  Chappinettd.  190 
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5.  A  party  against  whom  judgment  is  given,  cannot,  when  he  does 
not  appeal,  avail  himself  of  its  reversal  on  the  appeal  of  a  party  joined 
with  him  in  the  inferior  court MiUaudon  vs.  Cajus.  222 

6.  Damages  will  be  given,  when  the  appeal  is  frivolous. 

Ddaronde  vs.  HP  Adams.  230 

7.  The  amount  claimed,  and  not  the  amount  of  the  judgment,  de- 
termines the  right  of  appeal Burke  vs.  Enom^s  Heirs.  320 

8.  The  signature  of  the  appellant  to  the  appeal  bond,  is  not  essential,    ib, 

9.  The  omission  of  some  of  the  defendants  to  appeal,  cannot  affect 
the  right  of  the  others  to  do  so ib, 

10.  The  circumstance  that  an  award  of  amicable  compounders  has 
been  made,  which,  by  agreement  of  the  parties,  was  to  be  final  and 
become  the  judgment  of  the  court,  does  not  authorise  the  dismissal  of 
the  appeal Lalande  vs.  Jenfreau.  333 

11.  The  judge  a  quo  cannot  withhold  an  order  of  appeal,  on  the 
ground  of  his  consciousness  that  his  decision  is  correct. 

Hyde  et  (d.  vs   JenkiMS.  427 

12.  Although  a  party,  against  whom  a  judgment  has  been  rendered, 
is  unable  to  give  security  to  prevent  its  execution,  he  may  claim  an 
appeal,  if  he  judges  it  for  his  interest  to  prevent  the  decision  against 
him  from  passing  in  rem  judicaUim ib. 

13.  To  entitle  a  party  to  an  appeal  from  an  interlocutory  judgment, 
it  is  unnecessary  that  the  injury  be  absolutely  irreparable.  It  suffices  if 
it  be  such  as  would  be  irreparable  by  the  final  judgment,  or  the  action 

of  the  Supreme  Court  on  that  judgment ib. 

14.  An  interlocutory  decree  may  be  appealed  from,  which  discharges 
the  plaintiff's  hold  on  the  body  of  the  debtor,  and  on  the  property 
sequestered  or  attached , {jb, 

15.  If  an  appeal  be  claimed  within  the  legal  delay,  the  judge  a  quo 
cannot  refuse  to  allow  it,  because  the  judgment  was  rendered  by  his 
predecessor,  who  died  without  making  a  statement  of  facts ib. 

16.  On  an  application  for  the  writ  of  h4dfeas  corpus^  the  decision  of  the 
judge  upon  matters  of  a  criminal  or  political .  nature,  is  not  examinable 

in  the  Supreme  Court ib. 

17.  Where  the  appeal  bond  at  the  time  of  filing  the  appeal  does  not 
contain  the  names  of  the  obligees  or  the  style  of  the  suit  and  judgment 
appealed  from,  it  is  insufficient,  and  the  appeal  will  be  dismissed. 

/ft  the  matter  of  Percy  vs.  MiUaudon  et  als,  584 

18.  If  an  appeal  bond  was  null  at  the  time  the  appeal  was  brought 

up,  it  cannot  be  made  valid  afterwards  by  filling  up  the  blanks.  •• » ....     ib. 


754 


CASES  IN  THE  SUPREME  COURT 


STATK    or 
LOVISIARA 

Vf. 
BA.KK  OF 
I.OI7UIA5A. 


EAsrniif  Dtf .  fits,  and  it  was  the  daty  of  the  board  to  have  placed  the  ahaies 
=  of  the  state  therein,  under  the  administration  of  the  treasurer 
of  the  state,  and  the  president  and  cashier  of  the  bank  as  the 
comimssioners  of  the  sinking  fund,  created  by  the  charter 
and  in  whose  hands  the  bank  was  bound  to  place  the  sur- 
plus of  every  dividend,  after  paying  the  semi-annual  interest, 
to  constitute  a  fond  for  the  redemption  of  the  bonds* 

The  Attorney  General  urged  the  claim  of  the  state  to  an 
interest  of  five  per  cent  at  least  on  three  hundred  thousand 
eight  hundred  dollars,  from  January  Ist  1836,  to  Julj  Ist 
1834,  which  added  to  the  principal,  makes  an  aggregate  sum 
of  four  hundred  and  fifty-five  thousand  five  hundred  and 
thirty-six  dollars  and  seventy-five  cents,  which  he  prays  the 
court  to  declare  an  available  sum  due  to  the  state  on  the  1st 
of  July  next,  applicable  by  the  bank  to  the  redemption  of  the 
first  series  of  bonds  payable  on  that  day,  which  the  bank 
refuses  to  allow  under  the  pretence;  1st,  that  until  all  the 
state  bonds  are  paid,  it  is  impossible  to  ascertain  the  amount 
of  the  profits  made  on  their  sale;  3d,  thatof  such  profits  when 
known,  the  state  is  entitled  to  one  moiety  only;  3d,  that  the 
state  has  not  in  bank  any  fund  available  for  the  payment  of 
the  bonds,  except  three  hundred  and  twenty-eight  thousand 
dollars,  including  the  probable  dividend  payable  on  the  Ist  of 
August  next 

The  Attorney  General  complains  that  the  commissioners  of 
the  sinking  fund  ought  to  have  a  much  larger  sum  for  the  use 
of  the  state;  that  mentioned  by  the  bank  is  composed  of  the 
surplus  semi-annual  dividends  belonging  to  the  state,  out  of 
the  dividends  declared  until  now,  after  paying  the  s^ni- 
annual  interest  due  by  the  state  on  the  bonds  and  interest 
upon  the  sinking  fund  at  five  per  cent,  which  was  allowed 
by  the  bank  from  the  year  1830  only,  while  it  ought  to  have 
been  allowed  from  the  moment  the  first  item  on  the  credit  of 
the  state  was  entered,  and  accordingly  the  state  claims  this 
deficiency  of  interest  which,  according  to  a  statement  annex- 
ed to  the  petition,  makes  the  sum  due  to  the  state  on  the 
sinking  fund  three  hundred  and  forty-one  thousand  five  hun- 
dred and  fifteen  dollars  and  twenty-nine  cents  on  the  Ist  day 
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of  July  next,  which  aidd&d  to  four  hu^dced  and  fifty*five  thou-  Eastern  Dis. 
aand  five  hundred  and  thirty-six  dollars  and  seventj-five  = 

cents  above-mentioned,  raises  the  amount  of  money  in  bank, 
available  to  the  state,  in  the  redemption  of  the  first  series  of 
bonds  payable  on  the  1st  of  July  next,  to  seven  hundred  and 
ninety-seven  thoiisand  and  fifty-two  dollars. 

The  attorney  general  further  shows  that  the  balance  of  the 
profit  and  loss  account,  which  is  at  present,  and  probably  on 
the  Ist  of  July  next  will  be  not  less  than  four  hundred  and 
sixty-eight  thousand  dollars,  after  paying  the  semi-annual 
dividend  is  unjustly  detained;  that  a  reserve  of  two  hundred 
and  fifty  thousand  dollars  is  as  much  as  prudence  and  caution 
can  require  to  meet  any  deficiency  which  may  happen.  He 
therefore  prf^ys  that  the  board  may  be  ordered  to  divide  the 
surplus,  that  two  hiindred  and  eighteen  thousand  dollars  may 
be  immediately  divided,  and  the  half  thereof  one  hundred  and 
nine  thousand  placed  to  the  credit  of  the  state,  which  will 
make  the  sum  due  to  the  state  in  bank  and  available  for  the 
payment  of  the  bonds,  nine  hundred  and  six  thousand  dollars 
and  fifty-two  cents. 

The  bank  opposed  the  exception  o(  res  judicata  to  so  much 
of  the  petition  as  alleges  the  illegality  of  the  resolutions  of 
the  board,  incorporated  in  the  contract  for  the  sale  of  the 
bonds  of  the  state,  the  highest  court  of  justice  of  this  state 
having  adjudged  to  be  otherwise  in  a  suit  between  the  parties 
to  the  present. 

To  that  part  of  the  petition  which  requires  a  division  of 
the  alleged  profits  on  the  sale  of  the  state  bonds,  the  bank 
opposed  the  exception  of  prematurity  on  the  ground  that  the 
relief  prayed  for  cannot  be  granted  until  bonds  of  the  state 
to  the  amount  of  four  hundred  thousand  dollars  have  been 
redeemed,  as  until  then  no  part  of  said  alleged  profits  can 
be  divided. 

To  such  part  of  the  petition  as  demands  payment  of  the 
amount  of  the  sinking  fund  therein  referred  to  and  claims 
interest,  the  bank  urged  as  an  exception;  that  it  is  not  res- 
ponsible for  the  amount  of  said  fund,  which  is  under  the 
exclusive  control  and  administration  of  commissioners  desig- 
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authority  to  nceiye  money  from  the  manhsl  on  account  of  inch  party. 
On  the  attorney's  authority  being  diBavowed,  the  marshal  will  be  leq^on- 
sible  for  the  re-payment  of  the  money Lambeth  vs.  The  Ma/ifor  el  cb.  731 

ATTORNEY  OF  ABSENT  HEIRS. 

1.  The  attorney  of  the  absent  heirs  is  the  proper  person  to  represent 
them  in  all  cases  where  they  are  interested,  even  after  the  eiecutor  or 
curator  of  the  estate  is  discharged Dupre  vs.  ReggiOt  Tmtrix,  4rc.  653 

2.  The  attorney  of  absent  heirs  does  not  become /itncCiis  officio  by  the 
discharge  of  the  testamentary  executor ••     ifr. 

BANK. 

1.  All  the  property  of  a  bank  after  payment  of  its  debts  and  expenses, 
u  the  exclusive  property  of  its  stockholdersybr  the  time  being. 

State  of  Louisiana  vs.  Bank  of  Lontstona.  745 

3.  The  ownership  of  shares  in  the  capital  stock  of  a  bank  by  the  state 
gives  it  precisely  the  same  right  which  it  gives  to  other  stockholders,  and 

no  more • • ih. 

3.  The  profits  of  a  bank  are  divisible  among  aU  the  stocldiolders  ex- 
cept so  much  thereof  as  in  the  discretion  of  the  directors,  is  necessary 

for  the  safety  of  the  bank,  and  for  the  purpose  of  preserving  its  integrity,    ib. 

4.  Ownership  is  the  right  of  natural  persons ;  but  a  corporation,  as  a 
bank,  which  is  an  artificial  person  may  hold  property  for  a  particular  pur- 
pose, which  is  de  facto  the  property  of  the  real  persons  composing  it d. 

5.  The  net  profits  arising  from  the  sale  of  the  state  bonds  by  the  bank 
of  Louisiana  in  1624,  belong  exclusively  to  the  stockholders  at  the  time. 

In  proportion  to  the  stock  held  and  actually  paid  in  by  them  respectively,    ib. 

6.  The  law  does  not  authorise  interest  to  be  allowed  on  the  share  of 
profits  belonging  to  a  portion  of  the  stockholders,  which  is  retained 
among  the  funds  of  the  bank  for  a  series  of  years ••••     ib. 

BANK  DIRECTORS. 

1.  A  person  who  believes  himself  agrieved,  by  the  refusal  of  the  board 
of  directors  of  a  bank,  to  permit  him  to  become  a  stockholder,  may, 
whatever  be  the  value  of  the  property  offered,  resort  to  an  action  for 
damages;  but  he  cannot  appeal  from  such  a  refusal  to  a  court  of  origin- 
al jurisdiction ,,,WaldeM  vs.  Uniom  Bank.  248 

2.  In  such  a  case  damages  cannot  be  recovered  for  an  hone^  error  or 
mistake,  but  they  may  be  for  capricious  or  improper  conduct  of  the 
board ft. 

3.  When  the  minds  of  the  board  of  directors,  to  whom  is  submitted 
the  validity  of  titles  of  property  offered  in  mortgage,  are  are  not  perfect- 
ly satisfied,  their  duty  to  the  corporation  requires  them  to  withhold  the 
expression  of  their  satisfaction .....,••••, «^. 
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4.  The  board  of  directors  of  a  bank  is  invested  with  discretionary 
power  of  judging  what  portion  of  the  profits  it  is  advisable  from  time  to 
divide  among  the  stockholders.  State  ofLamtiana  vs.  Bank  ofLattinana.  745 

5.  A  very  strong  case  must  be  made  to  require  a  court  of  justice  to 
interfere  with  the  discretion  of  the  directors  in  relation  to  the  quantum 

of  profits  of  the  bank  which  they  are  to  divide ••• ib. 

6.  If  the  directors  honestly  err  in  exercising  their  discretion  in  manage 
ing  the  funds  of  the  bank,  it  is  not  clear  that  courts  possess  the  power  to 
correct  their  mistakes ib. 

BILL  OF  LADING. 

1.  The  bill  of  lading  is  oviij  prima  faeia  evidence  that  the  goods  and 
merchandise  mentioned  in  it  were  shipped  in  good  order. 

Kimball  and  Lilly  vs.  Brander  vt  als,  7]  I 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  It  is  a  legal  presumption,  which  may  be  rebutted,  that  a  bill  of  ex- 
change is  accepted  on  the  existence  of  funds  belonging  to  the  drawer,  in 
the  hands  of  the  acceptor  or  that  the  latter  is  indebted  to  the  former. 

Clegg  et  als.  vs.  AUxatider,  366 

2.  In  an  action  by  the  acceptor,  against  the  drawer  of  an  ac- 
commodation bill  of  exchange,  proof  must  be  made  of  the  hand  writing 
of  the  drawer  that  the  bill  was  put  in  circulation  after  acceptance,  and 
payment  was  made  to  a  person  authorised  to  demand  it..... ib. 

3.  An  action  by  the  acceptor  against  the  endorser,  cannot  be  sustain- 
ed without  proof,  that  the  acceptance  was  made  purely  for  the  accommo- 
dation of  the  drawer. • ib. 

4.  A  promise  by  the  endorser  to  pay  a  bill  of  exchange,  after  he  was 
verbally  notified  of  the  drawee's  refusal  to  pay  it,  is  a  waiver  of  his  right 

to  protest  and  notice  in  the  usual  form • Ives  vs.  Eastin*    13. 

5.  Where  a  suit  was  brought  on  a  bill  of  exchange,  and  the  defendant 
and  drawer  was  not  charged  in  the  petition,  upon  his  promise  to  pay  after 
presentment  of  the  bill  to  and  refusal  of  payment  by  the  drawee ;  and 
where  eighteen  months  before  the  trial  the  defendant  was  apprised  that 
he  would  be  charged  on  that  ground  by  a  deposition  which  was  taken : 
held  that  evidence  of  such  promise  was  admissible,  although  objected  to 

on  the  trial ib. 

6.  A  receipt  for  a  promissory  note  given  by  the  endorsee  to  the  endor- 
ser, stating  that  on  payment  of  the  note  the  endorsee  is  to  retain  a  speci- 
fied sum  and  to  pay  the  balance  to  the  endorser,  does  not  change  the 
obligation  of  the  endorser,  though  it  is  evidence  tliat  on  payment  of  the 
note  the  endorsee  is  liable  to  the  the  endorser  for  that  balance. 

WCartff  vs.  Mfmtk.    20 
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BILLS  OF  EXCEPTION— Sec  Exuptum. 

BOUNDARY. 

1.  A  bequest  was  made  of  a  tract  of  land  "containing  ten  arpents  front 
with  the  ordinary  depth,  to  be  laid  off  on  the  right  hand  side  of  bayon 
bceuf,  decending,  at  a  small  distance  below,  Robinett^s  line  at  a  gully/* 
It  was  proved  there  was  no  gully  below  R's.  line,  but  there  was  one  five 
arpents  above  it.  Held  as  there  is  no  gully  below  the  line,  the  line  must 
be  taken  as  the  boundary,  and  that  the  intention  of  the  donor  canuot  be 
defeated  by  such  an  error  as  to  the  situation  of  the  gully. 

Brown  vs.  FraaOmm.    39 

BROKER. 

1.  Brokers  are  not  employed  like  commission  merchants,  to  buy  or 
sell,  or  like  bankers  to  lend  or  borrow  money,  but  simply  to  procure 
sales  or  loans.  They  negotiate  bargains,  carry  communications  to  and 
from  the  parties  respectively,  and  they  or  their  agents  conclude  the  bar- 
gains  • heal  vs.  M'Kwnuoi,  407 

2.  To  justify  payment  to  a  broker,  the  purchaser  is  bound  to  show 
either  a  general  custom  or  a  special  authority  from  the  vendor  to  receive 
payment • ToiUdano  vs.  Klingender,  691 

3.  In  the  absence  of  proof  of  any  authority  in  a  broker  to  receive  pay- 
ment for  the  seller,  or  of  any  act  from  which  such  authority  can  be  pre- 
jramed,  the  buyer  who  pays  must  sustain  the  loss,  in  case  the  broker  fails 

to  pay  over  the  money , ib. 

BUYER  AND  SELLER— See  Vendor  and  Vendee. 

CERTIFICATE. 

1.  When  a  suit  is  brought  in  one  parbh  and  transferred  to  another, 
srhero  it  is  tried,  and  where  judgment  is  rendered,  the  clerk  of  the  court 
in  which  the  cause  originated,  cannot,  on  appeal,  certify  to  the  record, 

JiPIntyreys.  WkUing,    35 

2.  Where  the  record  contains  no  statement  of  facts,  and  the  certifi- 
cate of  the  clerk  shows  that  the  testunony  taken  in  open  court  was  not 
reduced  to  writing,  the  case  cannot  be  examined  on  its  merits  in  the 
Supreme  Court, Thomassonvs.  Bamn,  123 

3.  The  clerk's  certificate  that  the  record  contain  a  full  transcript  of 
all  the  pleadings,  proceedings,  documents,  and  evidence  on  file  in  the 
case,  does  not  authorise  the  conclusion  that  all  the  evidence  adduced, 
was  put  on  file,  and  is,  therefore,  insufficient,... ..  .JVettZef on  vs.  StepA^ns,  164 

4.  The  certificate  of  the  clerk  alone,  that  the  record  contains  a  copy 
of  all  the  documents  on  file,  a  transcript  of  all  the  proceedings  had,  and 
all  the  testimony  adduced,  authorises  the  Supreme  Court  to  examine  a 
case  on  the  merits, Erwinet  als»  vs.  OrilUtm,  205 
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5.  The  clerk's  certificate  that  the  record  contains  a  full  transcrript  of 
all  the  pleadings,  proceedings,  documents,  and  evidence  on  file  in 
the  case,  does  not  authorise  the  conclusion  that  all  the  evidence  adduced 
was  put  on  the  file  and  is,  therefore,  insufficient, 

Anderson  el  ids.  vs.  StefhuMt  901 

CITATION. 

1.  The  sickness  of  the  judge  a  quo,  cannot  excuse  the  want  of  citation 
in  due  time,  it  being  a  writ  in  the  ordinary  course  of  judicial  proceed- 
ings, requiring  no  special  order  of  ihe  judge,  • .  Plauchi  U  al,  vs.  Marignyj  111 

2.  The  citation  of  the  appellee  cannot  be  proved,  as  a  matter  in  pais, 
it  must  appear  as  a  matter  of  record,  or  at  least  must  be  established  by 
the  written  acknowledgment  of  the  party,. ib. 

3.  Service  of  the  citation  and  petition  of  appeal  at  the  last  domicil  of 
the  appellee,  residing  within  the  State  is  insufficient;  it  should  have  been 

at  is  usual  residence, Veuve  vs.  Rigkter  138 

4.  A  citation  or  something  equivalent  in  law,  is  necessaiy  to  the  vali- 
dity of  every  judgment, Thomas  et  als.  vs.  Breedlove  et  als„  573 

CODES. 

1.  The  word  "rights,"  in  the  La,  Code,  art.  2156,  embraces  every 
thing  included  in  the  following  words,  "actions,  privileges  and  mort- 
gages,"  Sprigg  vs.  Beamany    59 

2.  The  art.  342  of  the  Code  of  Practice,  is  applicable  only  to  courts 

*  sitting  in  the  city  of  New-Orleans, Jarreau  vs.  Choppin  et  al.,  130 

3.  It  is  impossible  to  reconcile  satisfactorily  the  discrepancies  of  seve- 
ral articles  of  the  code;  full  effect  will  be  given  to  the  last,  in  the  order 

of  their  arrangement, Gilbert  vs.  fds  creditors,  145 

4.  The  articles  of  the  Louisiana  Code,  relative  to  putting  a  party  in 
default,  do  not  apply  to  a  claim  of  damages  for  an  alleged  trespass ;  they 
relate  solely  to  obligations  arising  out  of  contracts, Turner  vs-  PuUy,  159 

5.  Article  327,  of  the  Louisiana  Code,  does  not  relate  to  a  succession, 
of  which  a  tutor  has  already  the  administration  by  virtue  of  his  tutoi^ 
ship.  It  refers  to  estates  which  may  descend  to  his  wards  during  their 
minority, Erunn  et  als.  vs.  Orillion,    ib. 

6.  The  articles  586  and  896,  of  the  Code  of  Practice,  are  not  abso- 
lutely contradictory,  and  are  to  be  construed  so  as  to  give  full  effect  to 
both, 205 

7.  The  1787th  article  of  the  Civil  Code,  has  no  relation  to  the  oppo- 
sition on  the  part  of  the  vendee  to  carry  into  effect  the  adjudication  to 
him  of  minor's  property,  ratified  by  a  family  meeting  subsequently  held, 
on  the  ground  that  the  bond  of  the  tutor  was  not  given  within  two  days 
after  the  adjudication,  •••••••  i • .  Cavdierf.  w.  e.  vs.  Germain,  215 
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8.  The  words,  "must  accept"  in  tbe  1533d  article  of  the  Lon#uMa 
Cod$f  are  not  prohibitory  so  as  to  import  a  nullity  if  contravened,  nor  is 
the  pain  of  nullity  expressly  declare d,«  • DvplessU  et  aU.  Kamed^JSSX 

9.  The  Louisiana  Code  has  preserved  all  the  principles,  which  before 
its  promulgation  prevented  a  commission  merchant,  who  had  an  order 
to  purchase  cotton,  to  apply  his  own  cotton  thereto, 

Betd  vs.  M'Kiemamy  407 

COLLECTOR. 

1.  When  a  collector  of  the  revenue  has  exacted  higher  duties  than 
permitted  by  law,  hb  payment  of  them  after  a  claim  made  on  him  for 
the  excess,  does  not  change  his  liability  for  that  excess, 

CantzUr  et  al$.  vs.  Gardtm,  258 

2.  If  a  collector  of  the  revenue  insert  in  the  blank  bond  for  duties, 
signed  and  left  with  him,  a  larger  sum  than  is  due  the  United  Stales, 
according  to  the  laws  of  congress,  he  exceeds  his  powers  as  an  agent  of 
the  United  States,  and  renders  himself  personally  responsible,  even 
although  he  acted  through  error, d. 

COMMISSION  MERCHANT. 

1.  The  commission  merchant  who  undertakes  to  fill  an  order,  with  cot- 
ton which  he  has  to  sell,  assumes  inconsistent  duties, 

Bea2vs.  iUPJQerMit,  4€7 

CONFUCT  OF  LAWS. 

2.  Bonds  or  obligations  entered  into  in  states  where  the  common  law 
prevails,  the  right  of  the  parties  thereto  must  be  determined  by  that  sys- 
tem of  jurisprudence,. King  vs.  Barman's  Aetrv,  G07 

1.  A  mortgage  on  one  third  of  a  certain  steam  boat  was  given  in  Ken- 
tucky, to  secure  the  mortgagee  residing  in  this  state,  for  advances  made 
and  to  be  made  here  for  the  mortgagor;  the  mortgage  was  forwarded  to 
the  mortgagee,  to  whom  the  boat  was  consigned,  and  in  whose  possession 
she  was  when  attached.  It  ujos  hdd  that  this  was  an  inchoate  mortgage, 
to  take  effect  only  on  the  acceptance  of  the  mortgage,  that  it  b  to  be 
governed  by  the  laws  of  this  state,  and  that  not  having  been  duly  record- 
ed here,  it  cannot  have  effect  against  the  creditors  of  the  mortgagor. 

ZacharU  et  als.  vs.  O'Beirme  H  als.  398 

CONSIGNOR  AND  CONSIGNEE. 

1.  Where  the  consignee  paid  the  duties  in  depreciated  government 
paper,  on  the  consignment  on  joint  account,  solely  at  his  own  rbk,  and 
not  at  the  instance  and  request  of  the  consignor,  held  that  the  consignor 
was  entitled  to  an  equal  share  of  the  gain,  by  that  mode  of  payment. 

ZaeharUvs.BUmdim  193 

2.  The  consignee  has  no  privilege  on  a  steam  boat  for  monies  which 

he  has  advanced  on  the  boat •  • .  Zacharie  et  als,  vs.  O'Betme  et  al,  396 
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CONTRACT. 

1.  In  case  of  doubt  the  contract  should  be  constraed  strictly  against  the 
person  contracting|.«.*..Sor&^s<  a/,  vs.  Merchants  Insurance  Company,  185 

2.  It  is  the  assent  of  a  party,  or  that  of  the  person  with  whom  he  con'- 
tracts  which  gives  the  contract  its  binding  force.  Both  parties  must  be 
bound,  or  neither, • Cavdierff,  ic.  c.  vs.  Germain,  215 

3.  Whenever  property  is  acquired  by  the  effect  of  obligations,  those 
obligations,  except  such  as  are  created  by  operation  of  law,  result  from 
the  agreement  of  parties,  which  is  essentially  a  contract, 

Duplessis  vs.  Kennedy  et  als.  231 

4.  Breaches  of  contracts  are  either  negative  or  positive,  and  the  latter 
are  not  divested  of  their  character  on  account  of  their  being  tortious  or 
even  criminal, Keene  vs.  Lizardi  et  als.  315 

5.  A  contract  of  passage  is  broken  if  a  cabin  passenger  be  not  allowed 
the  cabin,  or  be  compelled  to  share  it  with  every  hand  on  board  ;  if  he 
be  not  furnished  with  food,  if  he  stipulated  for  it ;  if  his  situation  be  ren- 
dered uncomfortable,  by  any  hand  being  allowed  to  molest  him ;  and  if 
he  do  not  enjoy  on  board  that  e€Lse  and  comfort  for  which  the  passage 
money  is  the  consideration, •••.    ib. 

6.  Female  passengers  further  stipulate  for  a  complete  exemption  from 
mde,  indecent  and  brutal  behaviour  towards  them, ik. 

7.  It  was  agreed  that  a  certain  tract  of  land  belonged  to  one  of  the 
contracting  parties,  who  had  given  the  others  a  good  and  valuable  con- 
sideration for  the  same,  which  the  others  acknowledged  to  have  received. 
Held  this  is  not  a  contract  of  sale,  there  being  no  price  certain  and  fixed 

by  the  parties, • Conway  vs.  Bordier  et  al,  346 

8.  A.  directs  B.  to  buy  and  ship  cotton ;  B.  has  cotton  of  his  own,  and 
determines  to  ship  it ;  this  craates  no  agreement,  obligation,  contract, 

or  sale...... BcoIys.  M'Kiemany  AffT 

9.  A.  has  an  order  from  B.,  to  purchase  cotton,  and  from  C.  to  sell  his 
crop:  he  determines  on  selling  C's  cotton  to  B.  The  price  has  been 
determined  by  one  person  only ;  there  is  not  that  concurrence  of  two 
minds,  aggregatio  mentmrnj  which  is  essential  to  the  formation  of  the 
contract, • ib. 

10.  It  is  not  every  error  that  will  invalidate  a  contract.  The  error 
must  be  in  some  material  point,  such  as  in  the  motive  or  consideration, 
the  person  with  whom  it  is  made,  or  in  the  subject  matter  of  the  con- 
tract,   Mayor  et  als.  vs.  J^aehe  et  als.  600 

11.  The  voluntary  execution  of  a  contract,  carries  with  it  a  renuncia- 
tion of  all  exceptions  which  the  party  executing  might  have  set  up 
against  it  in  relation  to  vices  or  nullities  of  form. 

Syndic  ofM*Manus  vs.  Jetcettj  530 
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12.  When  it  U  stipulated  between  plaintiff  and  defendant,  that  the 
latter  is  to  receive  ten  per  cent,  per  annam  interest  on  his  advances  to,and 
one  third  of  the  profits  in  the  mercantile  firm  of  the  former,  the  contract 
will  be  declared  usurious,  and  no  part  of  the  interest  and  profits  can  be 
recovered,^ Fknoer  vs.  MUUtudom^  697 

13.  A  penal  clause  in  a  contract  fixing  the  amount  of  damages  in  case 
of  its  non-performance  by  either  party  is  reciprocal,  and  must  be  en- 
forced on  this  principle;  and  nothing  more  or  less  than  the  penalty  fiied 
can  be  recovered, • M*GUnn  vs.  Hendenon  if  Johuom,  730 

14.  But  where  a  penal  clause  in  a  contract  fixes  the  amount  of  da- 
mages in  case  of  non-performance  by  either  party,  and  there  is  a  part 
performance  by  one  of  them,  the  court  may  modify  the  penalty  accord- 
ingly      *. 

15.  So  where  one  party  advances  half  the  sum  stipulated  in  the  per- 
formance of  a  contract,  which  has  a  penal  clause  of  one  thousand  doUars, 
in  case  of  failure,  and  the  other  party  fails  to  complete  his  part,  the  for- 
mer cannot  recover  back  the  sum  advanced  and  the  penalty  too ;  he 
can  only  recover  the  penalty, ik. 

16..  So  where  the  owners  of  a  schooner  stipulate  to  deliver  passengers 
at  a  particular  place  for  a  certain  sum,  in  the  penalty  of  one  thousand 
dollars,  and  fail  without  the  fault  of  the  other  party,  the  penalty  is  there- 
by forfeited  and  will  be  recovered, 715 

CONTRACT  FOR  CARRYING  THE  MAIL. 

1.  The  clause  of  the  act  of  Congress  relating  to  the  obstruction  of  the 
passage  of  the  mail,  is  of  a  penal  character,  and  in  its  application  to 
individuals,  charged  with  a  violation  of  it,  must  be  strictly  construed; 
and  certainly  not  with  less  strictness  when  it  is  sought  under  its  pro- 
visions to  protect  from  the  pursuit  of  creditors  the  vessels  usually 
employed  in  the  transportation  of  the  mail,  in  derogation  of  a  right 
recognbed  by  the  laws  of  the  state Parker  vs.  Porter  etals,  169 

2.  It  is  not  enough  that  in  consequence  of  the  seisure,  the  mail 
contractor  was  put  to  inconvenience  in  complying  with  his  contract, 
and  that  there  ensued  a  delay  in  the  departure  of  the  mail,  the  seizure 
itself  must  be  a  tnlful  obstruction a, 

3.  The  decision  of  the  Supreme  Court  in  the  ease  of  Parker  vs. 
Porter  et  als,  anU  160,  confirmed Collins  et  als.  vs.  Porter  ei  aU.  424 

COURT  OF  PROBATES. 

1.  The  Court  of  Probates  has  jurisdiction  over  a  proceeding  instituted 
to  compel  the  defendant  to  comply  with  the  terms  of  a  sale,  ordered  by 
that  court Lems^s  executors  vs.  Casemne.  437 
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2.  The  Court  of  Probates  has  do  jurisdiction  in  an  action  against  an 
executor  for  damages  occasioned  by  an  act  of  the  defendant  not  legally 
done,  in  relation  to  the  administration  of  the  succession. 

Hurst  vs.  Hjfde*s  ExeaUor.  449 

CURATOR. 

1.  A  curator  ought  to  render  his  account  before  the  court  without 
being  called  x>n  by  the  heirs,  but  his  omission  to  do  this  does  not  de- 
prive  him  of  the  right,  when  an  account  is  provoked  by  the  heirs,  to 
demand  credit  for  a  sum  which  he  is  entitled  to  retain,  although  he  has 
not  claimed  it  in  the  course  of  his  administration.    Denatde  vs.  Nunez.    27 
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2.  The  settlement  of  an  estate,  administered  by  a  curator  before  the 
Court  of  Probates,  in  which  settlement  the  heirs  were  not  properly 
represented,  cannot  be  considered  as  res  judicata  against  them.  If 
made  ez  parte  by  the  curator,  it  creates  only  prima  facie  evidence  of 
the  faithfulness  of  his  administration,  and  correctness  of  the  account 
rendered Ferret  et  al.  vs.  Aubert.  360 

3.  The  applicant  for  the  curatorship  of  a  deceased  person,  is  not 
entitled  to  the  appointment  on  the  ground  that  they  were  both  members 

of  the  same  lodge  of  Freemasons Holland  vs.  Wheaton.  443 

4.  The  payment 'of  the  tomb  of  the  deceased,  makes  the  person 
making  it  a  creditor  of  the  estate,  not  of  the  deceased,  and  does  not 
entitle  him  to  the  curatorship ib^ 

5.  In  the  term  curator  ad  hoe,  the  word  negotium  is  understood ;  as 
the  word  Utem  would  be  if  the  term  curator  ad  hoc  were  used. 

Hooke  vs   Hooke  et  al.  472 

6.  It  is  the  duty  of  the  plaintiff  to  bring  all  the  defendants  before  the 
court,  by  provoking  the  appointment  of  a  curator  ad  hoc  io  those 
who  reside  out  of  the  state. 

Lincoln  Fearing  Sf  Co.  vs,  Executors  of  Russell  Ball.  68& 

DEBTOR  AND  CREDITOR. 

1.  A  debt  as  between  debtor  and  creditor  is  indivisible  without  tlie 
consent  of  both Kelso  vs.  Beaman.    87 

2.  The  words  "third  persons"  in  the  article  3315  of  the  Louisiana 
Codcj  include  all  who  may  be  interested  in  the  pecuniary  standing  or- 
solvency  of  the  person  against  whom  mortgages  exist,  and  consequently 
it  includes  creditors  of  every  description  who  may  have  dealt  with  the 
mortgaging  debtor  io  good  faith,  whilst  in  ignorance  of  or  before  the 
existence  of  the  right  claimed  by  mortgagee  creditors. 

GHhert  vs.  His  Creditors.  145 

98 
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1.  An  opposing  creditor  cannot  orge  a  claim  in  tlie  Sapreme  Court 
whicli  was  not  stated  in  liis  opposition  in  the  inferior  conrt. 

Zacharie  et  al.  vs.  O'Betnie  et  oL  378 

DEFAULT. 

1.  Where  defendant  was  obligated  to  deliver  certain  articles  to  the 
plaintiff,  and  the  latter  in  his  letter  requested  the  former  to  hasten  the 
shipment  of  the  articles,  and  this  letter  was  on  the  trial  produced  by 
the  defendant,  held  that  the  latter  was  thereby  put  in  default. 

Spurrier  vs  Shddan  et  aL  ISSl 

DEMAND. 

1.  Personal  demand  on  the  debtor,  previous  to  bringing  the  faypothe> 
cary  action  against  the  third  possessor,  will  not  be  required  where  the 
debtor  has  absconded.    A  return  by  the  sheriff  of  nulla  bona,  is  sufficient. 

Sprigg  vs.  Beaman.    59 

2.  The  fact  of  the  plaintiff's  attorney  asking  the  defendant  for  a 
setlement  of  the  account  between  them,  is  evidence  of  an  amicable 
demand  on  the  latter Houghs  curator,  Sfc,  vs.  Ridtards.  675 

3.  When  it  appears  there  was  no  allegation  or  proof  of  an  amicable 
demand  before  the  inception  of  the  suit,  the  defendant  may,  on  asking 
it  in  his  answer  to  the  appeal  be  allowed  his  costs  in  both  courts. 

Brunei  vs.  MUlaud4m.  713 

4.  Making  diligent  inquiry  for  the  maker  of  a  note  and  to  find  his 
domicil,  but  withoMt  effect,  in  order  to  make  demand  of  payment, 
will  excuse  the  want  of  a  formal  demand Franklin  vs.  Verbns  et  tds.  727 

6.  The  act  of  March  1827,  has  not  introduced  any  new  rule  as  to  the 
demand  necessary  to  be  made  on  makers  of  notes  or  acceptors,  or 
drawers  of  bills.  What  will  constitute  a  legal  demand  of  payment  so 
as  to  bind  endorsers  must  depend  on  the  commercial  law •..•••     d. 

DEPOSIT. 

1.  The  obligation  of  a  depositary  to  a  third  person  who  is  the  owner 
of  the  thing  deposited,  can  be  produced  only  by  the  service  of  legal 
process > • Oneto  vs.  Ddauny  el  al.     32 

2.  The  responsibility  of  the  depositary  extends  to  third  persons  when 

the  thing  deposited  does  not  belong  to  the  depositor. ..••••     d. 

DONATION. 

1.  If  the  donor  alone  appear  before  the  notary  and  sign  the  act  of 
donation,  it  is  not  null  for  want  of  form. . .  DupUssis  vs.  £eiiii«^sf  et  aU*  231 

2.  The  words  "must  accept"  in  the  1533d  article  of  the  Louinama 
Codtf  are  not  prohibitory  so  as  to  import  a  naliity  if  contravened,  nor 
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is  the  pain  of  nullity  expressly  declared • 231 

3.  Any  form  of  expression,  wliich  shows  that  the  parties  understood 
each  other  as  to  the  thing  given,  and  the  conditions  and  charges  annexed 

to  the  donation,  is  sufficient ..••••••• • ib. 

4.  A  minor  above  the  age  of  puberty,  may  even  without  the  concur- 
rence of  a  curator,  better  his  condition  by  accepting  a  donation ib, 

5.  If  while  the  donor  stipulates  a  return  to  himself,  he  stipulates  it  in 
favor  of  another  at  the  same  time,  and  yet  not  in  terms  importing 
essentially  a  substitution,  the  stipulation  of  return  to  himself  may  subsist, 
and  that  part  only  be  declared  null,  which  contravenes  the  prohibition 

of  the  Code.. ib. 

ENDORSERS. 

1.  A  receipt  for  a  promissory  note,  given  by  the  endorsee  to  the  en- 
dorser, stating  that  on  payment  of  the  note  the  endorser  is  to  retain  a 
specified  sum  and  to  pay  the  balance  to  the  endorser,  does  not  change 
the  obligation  of  the  endorser,  though  it  is  evidence  that  on  payment  of 
the  note  the  endorsee  is  liable  to  the  endorser  for  that  balance. 

UPCarty  vs.  Mantei.    20 

2.  In  an  action  against  the  drawer  and  endorser  of  a  promissory  note, 
although  the  drawer  may  plead  the  respite  granted  him  in  bar  to  the 
suit,  this  pica  has  no  effect  on  the  liability  of  the  endorser. 

Picquet  vs.  Dindtry.  120 

3w  The  endorsers  of  notes  given  to  the  corporation  of  New-Orleans, 
in  pursuance  of  an  express  agreement,  to  secure  the  payment  of  a 
difidt  discovered  to  be  due  by  the  city  treasurer,  for  whom  the  endor- 
sers are  already  sureties  for  the  faithful  administration  of  his  office  as 
treasurer,  cannot  discharge  themselves  on  the  ground  that  said  notes 
were  executed  in  error,  because  it  is  alleged  they  were  not  bound 
under  their  surety  bond Mayor  et  als.  vs.  Blaehe  et  aU,  500 

4.  Considered  as  mere  endorsers,  there  is  nothufig  showing  why  the 
defendants  endorsed  the  notes  in  question,  and  as  between  the  holders 
and  endorsers  a  plea  that  they  endorsed  without  consideration  would 
not  avaU  them i6. 

5.  The  act  of  March  1827,  has  not  introduced  any  new  rule  as  to  the 
demand  necessary  to  be  made  on  makers  of  notes  or  acceptors,  or 
drawers  of  bills.  What  will  constitute  a  legal  demand  of  payment  so 
as  to  bind  endorsers  must  depend  on  the  commercial  law. 

Fraaddin  vs.  Verbois  et  als.  728 

6.  Notice  of  protest  for  non-payment  by  the  drawers  given  to  the 
endorsers  by  leaving  it  at  their  dwelling  houses  is  sufficient ih. 

7.  Where  the  defendant  pleads  a  general  denial,  and  that  he  was  not 
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party  to  a  sttit  by  which  the  endorser  was  released  for  want  of  notice, 
he  cannot  offer  evidence  to  show  the  endorser  has  been  secnred 
against  his  endorsement Miranda  vs.  City  Bank  of  Nao-OrieoMS.  740 

8.  It  is  not  to  be  presumed  that  the  endorser  intended  to  make 
himself  unconditionally  liable  and  waive  a  demand  on  the  drawer,  and 
protest  and  notice  to  himself,  because  he  attended  a  meeting  of  the 
creditors  of  the  drawer,  to  be  secured  against  bis  endorsement.  • ih. 

ERROR. 

1 .  In  an  assignment  of  errors  apparent  on  the  face  of  the  record, 
nothing  can  avail  the  appellant  which  could  have  been  cured  by 
evidence  legally  introduced  in  the  inferior  court. 

MilUr  vs.   mUttier  a  al     70 

» 

2.  While  the  appellant  is  by  the  judgment  condemned  to  pay  the 
exact  sum  he  owes,  he  cannot  assign  as  error  that  the  plaintiff  has  also 
judgment  against  another  person  for  an  equal  or  less  sum it. 

3.  If  the  appellant,  relying  on  error  apparent  on  the  face  of  the 
record,  fail  to  assign  the  order  on  which  he  relies  within  ten  days 
from  the  filing  of  the  transcript,  he  cannot  do  it  afterwards,  and  the 
appeal  will  be  dismissed • ..Batcman  vs.  Jones  et  ai,  143 

4.  If  the  appellant  rely  on  errors,  apparent  on  the  face  of  the 
necord,  and  fail  to  make  the  assignment  within  the  ten  days  next  fol- 
lowing that  of  filing  the  transcript  of  the  record,  the  appeal  will  be 
dismissed Moore  vs.  Gt&son.  155 

5.  Clerical  errors  when  they  appear  merely  as  such  in  entering  orders, 
I&.C.  ought  not  to  be  allowed  to  affect  the  rights  of  the  parties,  and 
«hould  be  disregarded. Elkins  vs,  TMutric  646 

EVICTION. 

« 

1.  The  same  judgment  which  has  been  rendered  against  the  possessor 
<of  property,  for  rents  accruing  after  judgment  of  eviction  firom  the  pre- 
mises will  be  rendered  against  his  vendor •  lUliot  et  al.  vs.  Laharrt,  166 

2.  The  article  2535  of  the  Louisiana  CodCf  which  authorises  the  buyer 
who  is  disquieted  or  has  reason  to  fear  eviction,  to  withhold  the  price 
antil  security  is  given,  applies  to  a  buyer  in  possession  who  has  accepted 
the  sale,  and  not  to  one  who  discovers  these  defects  before  he  accepts  a 
deed  from  the  seller.  • ......  Pontchartrain  Rail  Road  Company  vs.  DureL  481 

3.  The  purchaser  of  property  at  sheriffs  or  marshals  soles  is  entitled 
to  the  sum  which  he  really  paid  and  which  must  be  reimbursed  in  case  of 
^eviction,  tlie  consideration  having  thereby  absolutely  failed. 

LambethYB.  The  Mayor  et  ah.  731 
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4.  Where  a  purchaser  at  a  marshars  sale  is  afterwards  evicted  on  the 
ground  that  the  property  was  not  legally  sold,  the  only  injury  he  sustains 

is  the  amount  which  he  paid  for  the  property ib. 

5.  Seizing  creditors  of  property  sold  under  execution  are  responsible 
to  the  purchaser  no  further  than  for  the  reimbursement  of  the  purchase 
money ib. 

EVIDENCE. 

1.  When  two  parties  are  applicants  for  the  purchase  of  a  tract  of  land 
from  the  United  States,  and  the  Register  permits  one  of  them  to  purchase, 
fab  title  under  such  a  permission  will  not  be  disturbed,  although  the  evi- 
dence does  not  satisfactorily  prove  the  decision  between  them  to  have 
been  made  by  a  comparison  of  the  proof  of  their  respective  pretensions. 

Primot  vs.  Thibodaff^  10 

2.  Where  a  suit  was  brought  on  a  bill  of  exchange,  and  the  defendant 
and  drawer  was  not  charged  in  the  petition,  upon  his  promise  to  pay  after 
presentment  of  the  bill  to  and  refusal  of  payment  by  the  drawee ;  and 
where  eighteen  months  before  the  trial,  the  defendant  was  apprised  that 
he  would  be  charged  on  that  ground,  by  a  deposition  which  was  taken : 
held  that  evidence  of  such  promise  was  admissible,  although  objected  to 
onthetrial Ivea vs.  Eastm,    1 3 

3.  A  judgment  record  is  admissible  in  evidence  to  prove  a  judgment 
against  the  defendant,  rendered  in  another  state,  on  which  judgment  the 
suit  is  instituted ;  although  the  plaintiff  knows  the  existence  of  another  re- 
cord, showing  the  defendant  to  have  taken  the  benefit  of  the  insolvent 
laws  of  that  state  and  that  the  plaintiff  was  one  of  his  assignees. 

Mclntyre  vs.  IVkiting,    35 

4.  Testimonial  evidence  to  prove  the  age  of  a  person  is  admissible, 
unless  it  is  first  shown  that  there  exists  a  record  of  births,  or  other  written 
evidence DupUssisYs,  Kennedy  et  aU,  231 

5.  Parol  testimony  Is  admissible  in  contradiction  to  a  written  instru- 
ment, to  prove  facts  which  are  merely  inductive  to  the  main  facts  required 

to  be  proved Badan  vs.  Badon^  255 

6.  The  discontinuance  of  a  suit  is  not  conclusive  evidence  of  a  want  of 
a  cause  of  action,  and  that  a  sequestration  was  wrongfully  sued  out,  par- 
ticularly as  relates  to  the  surety  in  the  bond.  In  a  suit  on  the  bond  after 
a  discontinuance,  evidence  may  be  given,  that  some  cause  of  action  ex- 
isted at  least  in  mitigation  of  damages Stetson  el  al  vs.  Le  Blanc  et  al,  266 

7.  In  an  action  for  work  and  labor  performed  under  a  contract,  the 
plaintiff  reciting  in  his  petition  an  order  or  draft,  not  negociable,  drawn 
in  his  favor  by  the  defendant  on  a  third  person,  and  the  defendant  deny- 
ing due  diligence  in  the  presentation  of  the  draft,  and  claiming  a  discharge 
on  that  ground :  hdd  that  the  draft  was  not  to  be  considered  as  a  com- 
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mercial  biU  of  eichange,  but  was  merely  an  iodication  of  a  settlemeot  be- 
tween the  parties,  showing  the  amount  really  due  on  the  contract,  and 
for  this  purpose  it  was  admissible  in  evidence.  ••  Benson  eC  a/,  vs.  AUi$om.  361 

8.  In  sums  over  five  hundred  dollars,  the  testimony  of  one  witness  is  i»> 
sufficient  to  confirm  a  judgment  by  default Uagan  vs.  Fem»,  325 

9.  A  receipt  given  by  the  widow  to  a  purchaser  of  property  held  in 
community  between  her  and  her  children,  is  admissible  in  evidence  to 
show  payment  of  the  price,  against  the  latter  in  a  suit  to  recover  back  the 
property  as  having  been  illegally  sold Husefs  Hdrs  vs.  Lefihrc^ . .  •  •  601 

10.  The  sheriif 's  deed  and  return  upon  the  eiecution  are  prima  fadm, 
evidence  of  title  in  the  purchaser  at  sheriff's  sale ;  and  he  who  seeks  to 
annul  such  an  alienation  must  show  that  the  formalities  required  by  law 
were  not  complied  with Grant  and  Olden  vs.  Waldem,  683 

11.  The  bill  of  lading  is  only  prisia/aeta  evidence  that  the  goods  and 
merchandise  mentioned  in  it  were  shipped  in  good  order. 

12.  Other  evidence  will  be  recei\'ed  to  show  that  the  articles  mention- 
ed in  a  bill  of  lading  as  being  shipped  in  good  order,  were  damaged  be- 
fore shipment Kimball  and  Lilltf  vs.  Brander  et  ais.  711 

EXCEPTIONS. 

1.  Where  bills  of  exception  have  been  taken  by  both  parties,  and 
where  all  the  evidence  objected  to  might  have  been  admitted  without 
materially  changing  the  facts ;  the  Supreme  Court  will  not  examine  the 
correctness  of  the  decision  of  the  judge  a  quo  upon  any  of  tlie  bills  of  ex- 
ception  Robinttmet  al.  vs.  TatflaretaU.  393 

2.  Payment  is  a  peremptory  exception  going  to  extinguish  the  action 
and  must  be  pleaded Gneisses  vs.  FaurieetaL  455 

3.  A  bill  of  exception  to  the  rejection  of  depositions  which  are  not 
before  the  Supreme  Court,  not  specifying  the  grounds  upon  which  they 
were  rejected,  is  too  vague  to  be  examined  in  this  court. 

Ho/mesvs.  Holme$,  463 

4.  It  is  too  late  to  present  a  bill  of  exception  to  be  signed  by  the  judge 
after  judgment  is  rendered,  although  the  objection  to  the  decbion  be 
made  on  the  trial • Peiftavinva.  fFwter.  553 

5.  The  objection  that  illegal  testimony  was  admitted  on  the  trial  can- 
not be  made  the  ground  for  a  new  trial  when  no  bill  of  exception  was 
taken  to  its  admission  or  opposition  thereto ih. 

6.  Where  no  bill  of  exception  is  taken  or  objection  made  to  the  admis- 
sion of  evidence  on  the  trial,  it  is  too  late  to  object  to  it  on  appeal, 

Hough,  curator  vs.  Richards,  675 
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t.  The  sheriff's  deed  and  return  upon  the  execution  are  prima  facia 
evidence  of  title  in  the  purchaser  at  sheriff's  sale ;  and  he  who  seeks 
to  annul  such  an  alienation  must  show  that  the  formalities  required  by- 
law were  not  complied  with Grant  and  Olden  vs.  Waldai,  623 

2.  The  same  ddays  andformidities  must  be  observed  in  executing  writs 
of  seizure  and  sale  against  mortgaged  property,  as  are  required  when 
property  is  seized  under  a  writ  of^rt/ocuu • .«...••••.....     tft. 

3.  So  in  a  sale  of  immovable  property  under  a  writ,  of  seiztire  and  sale 
issuing  on  a  judgment  against  third  possessors  of  mortgaged  property, 
three  days  notice  is  required  to  be  g^ven,  n^fter  seizure,  and  before  adverti- 
sing; otherwise  the  sale  is  void  and  transfers  no  right  in  the  property  to 
the  puchaser ib. 

EXECUTOR. 

1.  Where  seizin  is  given  by  the  will  to  the  executor,  he  is  authorised 
to  bring  an  action  to  recover  the  possession  of  any  property  which 
may  have  belonged  to  the  testator  at  his  death. 

The  executors  of  Hart  vs.  Bonif  w.  c.  *  97 

2.  This  right  of  the  executor  exists,  and  the  action  does  not  abate  where 
the  possesor  asserts  title  in  himself,  the  validity  of  which  title  can  only 

be  ascertained  by  trial  .«...••. • • t6. 

3.  In  a  suit  by  the  executor  to  recover  the  deceased's  property,  the 
heirs  if  interested  and  present,  or  if  absent,  then  their  representives, 
should  be  made  parties  to  the  action. • ib, 

4.  Where  three  executors  were  appointed  with  joint  and  several 
powers  in  relation  to  the  settlement  and  liquidation,  and  when  that 
should  be  effected,  they  were  to  account  to  and  place  the  funds  of  the 
estate  in  the  possession  of  one  of  their  number;  held  that  to  carry  into 
effect  the  intentions  of  the  testator  thus  expressed,  a  sale  of  the  property 
was  indispensable Executors  of  Hart  vs.  Schmidt,  attorney,  ffc.  167 

5.  The  1172d  article  of  the  Louisiana  Code,  does  not  apply  to  the  case 
of  an  executor  who  seeks  to  dbtribute  the  net  proceeds  of  an  estate 
among  the  heirs.  In  that  case  the  persons  concerned  are  not  to  be  cited 
in  the  manner  prescribed  in  that  article,  which  is  restricted  to  cases  in 
which  nothing  is  sought  but  the  sanction  of  the  Court  of  Probates  to  the 
payment  of  creditors. •.....• ,MiUaudon\s.  Cajus,  222 

6.  The  case  of  an  executor  called  to  account  by  the  heirs,  has  no  bear- 
ing on  that  of  an  executor  who  seeks  to  distribute  the  net  proceeds  of  an 
estate  among  the  heirs. t6. 

7.  The  presence  of  a  party  at  and  his  subscribing  the  inventory,  cannot 
authorise  the  executor  to  consider  him  as  constantly  in  court  and  bound 
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to  take  notice  of  any  account  which  the  executor  may  subsequently  file, 
so  as  to  be  precluded  from  contesting  any  part  of  it,  unless  a  written  op- 
position be  filed  within  three  days wb. 

8.  Where  the  functions  of  two  executors  are  equal  and  undivided, 
each  can  claim  one  half  only  of  the  commission.  Man  et  al.  vs.  Gamier.  334 

9.  The  legacy  left  to  a  co-executor,  is  evidence  of  the  testator  to  re- 
munerate this  co-executor  for  his  trouble,  by  the  legacy,  instead  of  the 
half  of  the  commission  he  would  otherwise  have  been  entitled  to. . . .  • .  •     ib. 

10.  The  sale  by  the  executor,  of  property  bequeathed  as  a  specific 
legacy,  is  wholly  irregular  and  void, 

Psyche  vs.  Paradol  et  al,  Durel  appeUatU.  366 

11.  A  note  found  among  the  papers  of  a  factor  at  his  decease,  which 
had  been  taken  in  payment  of  the  price  of  property  sold  for  his  consignor, 
belongs  to  the  latter,  and  should  be  delivered  up  by  the  executors,  or  its 
proceeds  if  collected,  without  being  mingled  with' the  estate  of  the  de- 
ceased  « VHommcdieu  vs.  Pennifs  Executors.  599 

12.  Executors  residing  in  another  state,  or  representing  a  testator 
whose  will  was  opened  there,  cannot  intervene  in  a  suit  pending  in  this 
state  until  they  cause  the  will  to  be  made  executory  here. 

Lincoln  Fearing  8f  Co.  vs.  Executors  of  Rassell  BaU.  685 

FREIGHT  AND  PASSAGE  MONEY. 

1.  When  passengers  in  a  vessel  are  conveyed  to  a  (Afferent  port  with- 
out their  consent  than  that  agreed  on  at  the  time  of  sailing,  no  recovery 
can  be  had  for  the  amount  of  their  passage  money. 

M'Gloin  vs.  Henderson  and  Johnson  715 

2.  So  where  the  owners  of  a  schooner  stipulate  to  deliver  passengers  at 
a  particular  place  for  a  certain  sum,  in  the  penalty  of  one  thousand  dol- 
lars, and  fail  without  the  fault  of  the  other  party  the  penalty  is  thereby 
forfeited  and  will  be  recovered .•••..     ih. 

HABEAS  CORPUS. 

1.  On  an  application  for  the  writ  ofltaheas  corpus^  the  decision  of  the 
judge  upon  matters  of  a  criminal  or  political  nature,  is  ndt  examinable 

in  the  Supreme  Court Hydcetal.  vs.  Jenlaas.  427 

2.  The  v^ntoihaheas  corpus  may  be  issued  in  civil  as  well  as  in  crimi- 
nal and  political  cases , jft. 

HEIRS. 

1.  The  settlement  of  an  estate,  administered  by  a  curator  before  the 
Court  of  Probates  in  which  settlement  the  heirs  were  not  properly  repre- 
sented, cannot  be  considered  as  yes  judicata  against  them.    If  made  e? 
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parte  by  the  curator,  it  creates  only  jmma  fade  evidence  of  the  faithful- 
new  of  his  administration y  and  correctness  of  the  accoimt  rendered. 

Verret  et  al.  vs.  Aubert.  350 

3.  Where  it  is  proved  that  certain  persons,  who  claim  an  estate,  are 
the  legal  heirs  of  its  deceased  proprietor,  they  will  be  considered  his  only 
heirs,  unless  it  is  shown  that  others  exist. ...  * CeUs  et  al*  vs.  Chiol,  403 

3.  Where  a  register  of  baptism  proves  that  a  child  was  christened  by 
the  name  of  Francisco  Antonio."  and  a  register  of  burials  attests  the  in- 
terment of  a  person  named  "Francbco,"  and  no  question  as  to  the  identi- 
ty was  rabed  in  the  inferior  courU  It  xbos  kdd  that  the  person  whose 
death  was  attempted  to  be  proved,  must  be  considered  the  one  whose 
death,  according  to  the  pleadings,  it  was  important  to  establish ib, 

4.  The  article  944  of  the  Louisiana  Codey  establishes  the  principle,  that 
the  capacity  of  heirs  to  inherit  depends  on  the  law  in  force  at  the  time 
the  succession  is  opened Latige  et  als.  vs.  Biehauz  et  ais.  560 

5.  While  a  person  continues  a  statu  lib^  he  is  capable  of  receiving  by 
donation  or  testament  but'  not  by  inheritance • H. 

6.  The  attorney  of  the  absent  heirs  is  the  proper  person  to  represent 
them  in  all  cases  where  they  are  interested,  even  after  the  executor  or 
curator  of  the  estate  is  discharged. Di^6  vs.  Reggie,  tutnXf  8fc.  653 

7.  The  attorney  of  absent  heirs  does  not  become  functus  officio  by  the 
discharge  of  the  testamentary  executor. • •    t6. 

HUSBAND  AND  WIFE. 

1.  Where  a  wife  sells  land  belonging  to  her  paraphernal  estate,  and  in 
the  notarial  act  of  sale,  acknowledges  the  receipt  of  the  money,  she 
cannot  afterwards  deny  that  she  received  it,  although  she  may  waive 
the  actual  receipt Foster  vs.  Her  HnsbAnd    23 

2.  In  such  a  sale  the  wife  may  show  that  in  pursuance  of  an  agree- 
ment between  herself  and  her  husband,  the  money  was  actually  paid  to 
her  husband,  or  actually  passed  through  his  hands  in  consequence  of  a 
transfer  of  the  land  by  her  vendee,  and  a  subsequent  sale ib. 

3.  The  wife,  although  separated  in  bed  and  board  from  her  husband, 
cannot,  without  his  consent,  give  a  power  of  attorney  to  alienate  her 
real  estate;  though,  without  his  consent,  she  may  give  such  power  in 
regard  to  her  personal  property *..... Harrison  vs.  Faulk,    80 

4.  The  wife  cannot  oppose  the  homologation  of  the  proceedings  of 
her  husband  as  an  insolvent  debtor,  unless  she  is  authorised  by  him,  or 

by  the  judge  on  his  refusal Toum6  vs.  His  Creditors.  459 

5.  The  wife  cannot  vote  in  the  deliberations  of  creditors,  unless  her 
rights  have  been  settled  by  partition  or  a  judgment ib. 

99 
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6.  The  wife  has  no  action  against  the  hnsband  for  property  of  the 
commnnity  sold  by  him,  before  the  institntion  of  a  suit  for  seperatioD..    A. 

7.  A  suit  instituted  against  the  husband  and  wife,  to  compel  the  latter 
to  renounce  all  liens  and  tacit  mortgages  she  may  have  on  certain 
property  in  the  plaintiff  *8  possession,  held  under  titles  derived  from  her 
husband,  is  smi  gaurii,  novel  and  not  tolerated  by  law  and  will  be 
dismissed Miller  ys.  Fauekar  and  Wifo.  638 

8.  The  surviving  husband,  not  separated  in  bed  and  board  inherits  the 
estate  of  his  deceased  wife,  who  died  vntkowt  leaving  descendants,  as- 
cendants or  collateral  relations  duly  acknowledged,  in  preference  to 
her  natural  brother • Victor  vs.  Tagiaact^s  Exeeutar.  6^ 

9.  The  surviving  wife  is  called  to  the  inheritance  and  preferred  to  all 
the  natural  relations  of  the  husband,  and  he  to  all  her  natural  relations 
except  those  of  the  descending  line.....* •«.•••.••    d. 

INHERITANCE. 

1.  The  article  944  of  the  Louisiana  Code,  establishes  the  principle 
that  the  capacity  of  heirs  to  inherit  depends  on  the  law  in  force  at  the 
time  the  succession  is  opened • .  •  • .  Lange  et  als.  vs.  Bichoux  ct  als.  560 

%  While  a  person  continues  a  statu  liber,  he  is  capable  of  receiving 
by  donation  or  testament  but  not  by  inheritance i^. 

3.  The  surviving  wife  is  called  to  the  inheritance  and  preferred  to  all 
the  natural  relations  of  the  husband,  and  he  to  all  her  natural  relations 
except  those  of  the  descending  line Victor  vs.  Tagiasco^s  Executor  64^ 

INJUNCTION. 

1.  Where  the  plaintiff  by  an  order  of  the  Parish  Court  of  the  parish 
and  city  of  New-Orleans,  had  enjoined  the  payment  of  the  proceeds 
of  a  steam  boat,  sold  by  order  of  the  City  Court,  without  making  those 
persons  parties,  who  were  interested  in  opposing  the  plamtiff's  claim: 
held  such  an  injunction  was  properly  dissolved  on  the  intervention  of 
one  of  the  judgment  creditors  in  the  City  Court. 

Robertson  vs.  Bosque  et  al-  906 

2.  Damages  will  not  be  given  where  the  appellant  can  be  sup> 
posed  to  have  entertained  an  honest  doubt • A. 

INSOLVENT. 

1.  An  insolvent  cannot  oppose  the  distribution  among  his  creditors 
of  any  sum  of  money  in  the  syndic's  hands,  on  account  of  irregularities 
in  the  sale  of  the  surrendered  property,  of  over-charge  by  the  syndic, 
or  his  omission  to  charge  himself  with  what  he  is  legally  chargeable. 

Arcenauz  vs.  His  Creditors.      6 
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2.  If  the  sale  of  the  insolvent's  propert7  has  been  illegally  conducted 
by  the  syndic,  it  can  be  set  aside  only  by  the  proper  action  between 
the  proper  parties;  and  the  homologation  of  the  tableau  of  distribution 
cannot  preclude  the  insolvent,  or  affect  any  right  to  which  the  ille- 
gality might  give  rise ib, 

3.  Every  conveyance  of  property  is  null  and  void,  whioh  the  cre- 
ditor takes  from  his  debtor,  knowing  him  to  be  in  insolvent  circum- 
stances, and  by  which  the  debt  is  secured  and  an  advantage  gained 
over  other  creditors Ingham  et  dU.  vs.  Thiomas.    82 

4.  A  conveyance  of  property  is  null  when  made  to  a  third  penon 
by  the  insolvent's  vendor,  in  consequence  of  a  payment  theretofore 
made  by  the  insolvent  to  the  vendor.  The  syndic  alone  is  entitled 
to  recover  the  property  which  the   insolvent  has  conveyed  in  fraud 

of  the  rights  of  his  creditors ib. 

5.  All  dealings  between  persons  are  presumed  to  be  in  good  faith 
which  take  place  while  neither  of  the  parties  is  in  failing  circumstances. 

Gilbert  vs.  His  CredUars.  145 

6.  Insolvency  is  never  presumed. 

Blanchard  et  al  vs.  State  of  Louisiana,  290 

7.  Where  tiie  insolvent  and  another  person  were  both  retail  grocers, 
and  the  articles  were  received  in  small  quantities  from  the  insolvent, 
and  such  as  grocers  are  in  the  habit  of  interchanging  for  the  accom- 
modation of  their  customers :  hdd^  that  such  transactions  in  the  usual 
course  of  business,  are  not  liable  to  be  annulled  as  fraudulent  under 
the  insolvent  law. • RobbinSf  Syndic,  8(c.  vs.  Leverich  et  al.  340 

8.  A  transfer  is  fraudulent,  made  by  an  insolvent  one  week  before 
his  surrender  of  debts  due  him,  so  as  to  secure  or  novate  a  debt  of  the 
insolvent  to  the  transferee ib. 

9.  A  sale  made  to  one  not  a  creditoTt  by  an  insolvent  or  absconding 
debtor,  even  within  the  three  months  preceding  bis  failure,  is  not 
presumed  to  be  fraudulent;  and  in  an  action  to  annul  it,  the  burthen 
of  proof  is  on  the  party  attacking  the  contract. 

Sifndic  of  M'Manus  vs.  Jewett.  530 

10.  A  partnership  claim  put  on  the  bilan  is  not  notice  to  an  individual 
partner  whose  claim  is  omitted,  and  he  is  not  a  party  to,  or  bound  by 
the  proceedings Thomas  et  als.  vs.  Breedlove  et  als.  573 

11.  A  creditor  who  is  not  put  on  the  bilan  for  his  individual  claim 
and  cited  to  attend  the  coneurso  of  creditors,  b  not  bound  by  their  pro- 
ceedings, even  if  he  is  placed  on  the  tableau  of  distribution,,  but 
declines  receiving  dividends • ib. 

12.  The  proceedings  of  a  debtor  against  his  creditors  are  res  inter 
aUos  acta  as  to  any  one  who  is  not  on  the  bilan,  and  whose  claim  is 
not  mentioned  therein • ib. 
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INSURANCE. 

1.  ThU  case  presents  a  question  of  fact,  only. 

GuiUaume  vs.  The  Louisiana  Insurance  Compamy.  117 

2.  To  jAtp  goods  at  a  fiace,  means  to  put  them  on  board  of  a  vessel  at 
the  place  designated,  but  to  skip  goods  from  a  ylaee  does  not  necessarily 
imply  that  they  should  be  laden  at  the  place  from  which  they  are  to  be 
shipped.  The  word  ship  may  signify  cither  the  putting  on  board  of  a 
vessel,  or  the  carrying  merchandise  on  a  voyage  between  two  termim. 

Sojhe  et  al.  vs.  Merchant's  Insurance  Compamg.  1^ 

3.  In  a  policy  of  insurance  of  certain  merchandise  to  he  skipped  from  a 
gtven  place  within  a  specified  period,  the  material  circumstance  which 
ought  to  weigh  most,  is  the  time  of  the  sailing  of  the  vessel  on  which  the 
property  is  laden;  and  this  could  take  place  so  as  to  bind  the  insurer  at 
any  time  within  the  specified  period ....•• tft. 

INTEREST. 

1.  The  Code  of  Practice  fixes  the  period  when  interest  commences  by 
the  death  of  a  debtor,  but  indicates  no  period  when  it  ceases;  the  interest 
must,  tiierefore,  be  considered  as  a  legal  accessary,  accompanying  and 
supported  by  the  principal  until  payment Andrews  vs.  Withers'  Heirs.  360 

2.  Interest  will  be  allowed  on  protested  notes,  and  on  those  given  for 
the  price  of  slaves  purchased,  from  the  time  they  are  due  and  payable. 

Franklin  Y8,  Verbois  et  als.  727 

3.  The  law  does  not  authorise  interest  to  be  allowed  on  the  share  of 
profits  belonging  to  a  portion  of  the  stockholders,  which  is  retained 
among  the  funds  of  the  bank  for  a  series  of  years. 

State  of  Louisiana  vs.  Bank  of  Lomisiaita,  745 

4.  In  an  action  against  the  administrator  of  a  succession  founded  on  a 
claim  for  the  interest  stipulated  in  the  intestate's  obligation,  legal  interest 
will  ba  added,  as  upon  other  claims  against  the  estate. 

Muddvs  StiBe*s  heirs.     17 

5.  A  real  tender  cannot  be  made  so  as  to  stop  interest,  unless  the  legal 
formalities  are  pursued :  thus  a  tender  to  the  plaintiff's  attorney  at  law,  is 
insufficient • < ih. 

INTERVENTION. 

1.  A  petition  of  intervention  in  a  suit,  will  not  be  admitted  after  the 
trial  of  the  cause  has  commenced. 

Lincoln  Fearing  Sf  Co.  vs.  Executors  of  Russell  Ball.  665 

2-  Executors  residing  in  another  state,  or  representing  a  testator  whose 
will  was  opened  there,  cannot  intervene  in  a  suit  pending  in  this  state, 
until  they  cause  the  will  to  be  made  executory  here.  .....••..•.••  t  .-•  •     ib. 
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JUDGES. 

1.  The  act  of  18S4,  relating  to  the  trial  of  causes  in  which  tlie  judges 
are  recused,  impliedly  repeals  the  thirtieth  section  of  the  act  of  1813, 
which  directed  the  transfer  of  a  cause  which  the  district  judge  was  inca- 
pacitated to  try,  to  the  court  of  a  neighboring  district. 

Jamau  vs.  Choppin  etal.  1^0 

2.  The  first  section  of  the  act  of  1824,  in  which  the  legislature  order  cer- 
tain causes  to  be  tried  by  the  parish  judge,  repeals  the  first  section  of  the 
act  of  1822,  amending  tl^  several  acts  to  organise  the  courts. ib. 

3.  Where  a  parish  judge  b  legally  called  on  to  try  (i  cause  in  the  dis- 
trict court,  he  is  a  district  judge  tuL  /u>e,  and  excercises  the  powers  of  a 
district  court • ih, 

JUDGMENT. 

] .  No  amendment  by  the  judge  a  quo^  of  a  judgment,  can  be  made  after 
the  judgment  has  been  signed;  nor  before,  except  for  the  causes  enume- 
rated in  the  547th  article  of  the  Code  of  Practice. 

Flint f  SyndiCf  8fc.  vs.  Cuny  etal,    67 

2  When  the  judge  a  quo  amends  a  final  judgment,  after  signing  it,  and 
appeal  be  taken  from  that  amended  judgment,  the  Supreme  Court  is  not 
authorised  to  examine  the  first  judgment ^.,,    ib. 

3.  In  such  a  case,  the  effect  of  such  a  judgment  is  suspended,  and  does 
not  resume  its  legal  character  till  after  the  reversal  of  the  second  judgment,    ib. 

4.  If  the  correctness  of  a  judgment  be  questioned,  and  the  Supreme 
Court  are  not  furnished  with  the  evidence  on  which  it  was  rendered,  it 
will  be  presumed  to  have  been  rendered  on  evidence  which  authorised  it. 

Miller  vs.  H'hitticretal.    70 

5.  A  judgment  of  the  inferior  court  cannot  be  altered  against  a  party 
who  is  not  before  the  Supreme  Court ib. 

6.  Where  a  judgment  is  taken  by  default,  and  afterwards  confirmed, 
the  right  of  mortgage  grows  out  of  the  final  judgment,  and  does  not  revert 

to  the  date  of  the  judgment  by  default Ingham  et  als.  vs.  Thonuu.    82 

7.  Although  a  party  is  precluded  from  attacking  a  judgment  on  the 
ground  of  fraud  or  nullity,  after  the  lapse  of  one  year,  yet  where  the  peti- 
tion sets  up  payments  and  matters  arising  since  the  judgment  complained 

of,  they  will  be  inquired  into • Stafford  vs.  Smith    91 

8.  The  same  judgment  which  has  been  rendered  against  the  possessor 
of  property,  for  rents  accruing  after  judgment  of  eviction  from  the  prem- 
ises, will  be  rendered  against  his  vendor. 

ExeaUors  of  Hart  vs.  Schmidtj  Attorney,  S^.  166 

9.  The  validity  of  a  judgment,  not  reversed  or  appealed  from,  cannot 
be  collaterally  examined  by  either  of  the  parties. 

Psydie  vs.  Paradol  et  al.  Durd,  Appellant.  366 
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10.  In  sums  orer  five  hundred  dollars,  the  testimony  of  one  witness  is 
insufficient  to  confirm  a  judgment  by  default Hagum  ts.  Ferns.  925 

11.  In  such  eases  there  will  be  judgment  of  non-smt  for  the  defendant,     ib. 

12.  Where  in  an  action  of  trespass  the  juiy  pronounces  on  the  plaintifTs 
title,  this  part  of  the  verdict  may  be  disregarded  and  judgment  rendered 

on  the  claim  for  damages. Pejftavim  vs.  WiMUr.  553 

13.  The  correctness  of  the  judgment  of  the  Court  of  Probates  cannot 

be  questioned  in  the  District  Court.  • Dmpri  vs.  JUggiOt  tainx^  9fc.  GS3 

14.  If  an  absolute  judgment  be  rendered  when  the  petition  prays  only 

for  a  conditional  one,  it  is  good  ground  for  reversal  •  •  Sprigg  vs.  Bea$ium,    59 

JURISDICTION. 

1.  A  court  of  ordinary  jurisdiction,  is  the  proper  tribunal  in  which 
to  enforce  the  payment  of  debts  due  to  a  succession. 

GruWs  Hdn  vs.  Hendenom.    51 

2.  The  lessor  has  a  right,  under  the  acts  of  March  3d  1819,  to  sue  for 
the  recovery  of  the  possession  of  his  leased  property,  under  the  jurisdic- 
tion of  a  justice  of  the  peace Eichardsou  vs.  ScoU  8f  Hook    54 

3.  And  if  judgment  is  obtained,  and  possession  in  pursuance  of  it,  the 
inquiry  will  not  be  allowed,  whether  or  not  the  proper  formalities  were 
complied  with  in  obtaining  judgment,  if  the  justice  had  jurisdiction 
ratUmemtUaia • ifr. 

4.  The  Supreme  Court  can  entertain  jurisdiction  of  a  cause  only 
where  the  matter  in  dispute  exceeds  three  hundred  dollars 

Hdgler  vs.  Pargoud  Ual.    86 

5.  The  act  of  1625,  giving  the  District  Court  jurisdiction  of  aU  suits 
for  the  partition  or  sale  of  any  property  lying  within  its  limits,  does  not 
deprive  the  Court  of  Probates  of  its  jurisdiction,  in  a  case  where  the  pro- 
perty to  be  divided  is  owned  by  co-heirs,  some  of  whom  are  minors 
residing  out  of  the  state • Hookavs^HookiAaU.  490 

6.  In  a  controversy  between  two  persons  making  claim  to  an  office, 
when  it  is  shown  that  it  b  worth  more  than  three  hundred  dollars  a  year, 
the  Supreme  Court  has  appellate  jurisdiction  of  the  case. 

Hubert  vs.  Awomg.  596 

JURY. 

1.  The  jury  are  not  bound  by  the  opinion  of  the  Supreme  Court  in 
estimating  the  fwifiliim  of  damages  in  a  case PeffUnrnva,  Wtnter.  553 

2.  The  Supreme  Court  will  not  interfere  in  a  point  of  fact  on  which  a 
country  jury  are  presumed  to  be  better  judges...,..,. •••.••. ••••....     i^. 


PRINCIPAL   MATTERS*  791 

Paok. 
JUSTICE  OF  THE  PEACE. 

1.  The  proceediDgs  before  a  justice  of  the  peace  to  oust  a  possessor  of 
the  contested  premises,  is  evidence  in  a  possessory  action  to  regain  pos- 
session, t.  e.  to  establuh  rem  ip$am • .  •  •  •  Bkhardaon  vs.  Scott  etal    54 

2.  The  lessor  has  a  right  under  the  acts  of  March  3d  1619,  to  sue  for 
the  recovery  of  the  possession  of  his  leased  property,  under  the  jurisdic- 

of  a  justice  of  the  peace tfr. 

LAW. 

1.  The  general  repealing  law  of  1838,  applies  only  to  the  Roman  Civil 
Law,  and  the  Spanish  laws  in  force  in  the  country  at  the  time  of  the 
passage  of  that  act,  leaving  the  provisions  of  our  own  legblative  acts  still 

in  force Lewis*  Executor  vs.  Camave  437« 

2.  An  exception  in  the  repealing  clause  of  that  act  in  favor  of  a  parti- 
cular chapter  of  the  old  Civil  Code,  shows  clearly  the  intention  of  the 
legblature  to  repeal  all  other  parts  of  it • tft. 

LEASE. 

1.  The  lessor  has  a  right,  under  the  acts  of  March  3d  1819,  to  sue  for 
the  recovery  of  the  possession  of  his  leased  property,  under  the  jurisdic- 
tion of  a  justice  of  the  peace Richardson  vs.  Scott  etal.    64 

2.  Where  a  tenant,  on  being  required  to  surrender  his  lease,  to  evade 
his  landlord,  put  another  in  possession,  such  an  act  is  directly  infrandmn 
legis,  and  the  possessor  is  considered  as  without  any  right  or  claim  to  the 
possession..  •• • 


ib. 


3.  If  the  lessee  by  express  stipulation  in  the  contract  of  lease,  be  pro- 
hibited from  transfering  the  I6ase  to  a  third  person  without  the  lessor's 
written  consent,  this  restriction  does  not  apply  in  case  of  the  assignment 
by  the  lessee's  executor,  and  the  executor  may  transfer  the  lease  even 
against  the  lessor's  will Barron  vs.  Duncan,  executor  et  al.  100 

LEGACY. 

1.  Where  the  heirs  of  a  testator  require  a  title  in  that  quality  to  pro- 
perty in  consequence  of  a  right  existing  in  their  ancestor  at  the  time  of 
his  death,  and  which  right  he  had  made  the  subject  of  a  legacy,  the  title 

so  acquired  accrues  to  the  benefit  of  the  legatee Brown  vs.  Frantum    39 

2.  Where  the  husband  died  worth  five  thousand  dollars,  having  be- 
queathed to  his  widow  a  slave  and  child,  and  the  heirs  having  abandon- 
ed to  her  the  household  furniture:  held  she  was  entitled  tb  the  marital 
portion • .  ^.Mdanam's  Widow  vs.  tUs  executors  et  als,  106 

3.  An  universal  legacy  bequeathed  to  the  concubine  of  the  testator, 
cannot  exceed  in  amount  the  one  tenth  part  of  the  movables  and  immova- 
bles of  the  estate  of  the  testator Lowery  vs.  Kline,  380 
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4.  The  sale  of  property  bequeathed  made  by  a  nniversal  legatee,  b 
liable  to  be  attacked,  though  the  sale  was  in  good  faith,  if  a  redaction  of 
the  legacy  be  afteru'ards  decreed ib. 

MANDAMUS. 

t.  If  a  person  claiming  the  right  to  hold  an  office  under  the  corpora- 
tion of  New-Orleans,  applies  to  the  mayor  for  his  commission  and  it  is 
refused,  his  remedy  is  by  writ  of  mandamus. .  • Hubert  vs.  Auvray,  595 

1VL4NDATE. 

1.  A  mandataiy  under  a  special  power  must  confine  himself  strictly 
within  the  limits  assigned  to  him,  and  those  dealing  with  him  must  at 
their  peril  see  that  he  does  not  exceed  his  authority;  but  they  need  not 
in  search  of  his  powers  and  their  limitations,  look  beyond  the  instrument 
of  mandate.. Broten  vs.  FnaUum,    39 

MARITAL   PORTION. 

1.  When  the  husband  died  worth  five  thousand  dollars,  having  be- 
queathed to  his  widow  a  slave  and  child,  and  the  heirs  having  abandoned 
to  her  the  household  furniture:  held  she  was  entitled  to  the  marital  por- 
tion  Mdan^on^s  Widoto  vs.  His  Executors  etaU  l(& 

2.  legacy  made  by  the  husband  to  his  wife,  must  be  deducted  from  the 
amount  of  the  marital  portion,  to  which  she  may  be  entitled ib. 

MARRIAGE. 

1.  Marriage  is  regarded  in  no  other  Ijght  than  a  civil  contract  highly 
favored, Holmes  vs.  Holmes.  462 

2.  The  Louisiana  Code  does  not  declare  null  a  marriage  not  preceded 
by  a  license,  and  not  evidenced  by  an  act  signed  by  a  certain  number  of 
witnesses  and  the  parties ;  nor  does  it  make  such  an  act  exclusive  evi- 
dence of  a  marriage.  These  laws  relating  to  forms  and  ceremonies,  are 
directory  to  those  alone  who  are  authorised  to  celebrate  marriages ift. 

3.  Marriage  may  be  proved  by  any  species  of  evidence  not  prohibited 
by  law,  which  does  not  presuppose  a  higher  species  of  evidence  in  the 
power  of  the  party.  Cohabitation  as  man  and  wife  furnishes  presump- 
tive evidence  of  a  preceding  marriage ib. 

MARSHALS— See  Sheriffs. 

MINORS 

1.  During  the  lifetime  of  both  father  and  mother  tutorship  is  unknown 
to  the  law.  Minor  children  are  then  subjected  exclusively  to  the  author- 
ity of  the  father,  who  administers  the  property  of  his  minor  children  as 
usufructuary,  and  is  bound  to  protect  them  in  their  persons  and  rights. 
The  courts  of  justice  cannot  deprive  the  father  of  any  part  of  his  authori- 
ty at  the  suggestion  of  creditors,  under  the  pretext  of  guarding  the 
interests  of  the  children. 

State  of  Louisiana  vs.  The  Judge  of  the  Parish  qf  Orleans.  363 
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2.  The  appointment  of  a  tutor  ad  hoc  presupposes  that  the  minor  is  un- 
provided with  a  tutor t6. 

3.  Neither  the  old  Ciml  Code,  nor  the  11th  law  of  the  2d  title  of  the  3d 
Partida,  authorised  the  appointment  of  a  curator  €id  hoCf  to  represent  a 
minor  under  the  age  of  puberty.  Psyche  vs.  Paradol  et  aU.  DurelappeUatU,  366 

4.  If  minors  after  coming  of  age,  either  expressly  or  tacitly  approve 
of  the  alienation  of  their  propeKy  while  under  age,  they  cannot  sue  for 

its  recovery HuseVs  Heirs  vs.  Lefibvre  et  als.  601 

MORTGAGES. 

1.  The  article  3323  of  the  Louisiana  Code,  implies  that  the  mortgages 
valid  against  the  creditors  may  be  given  if  they  be  executed  at  a  time 
when  the  debtor  is  not  in  failing  circumstances.  Gilbert  vs.  His  Creditors,  514 

2.  A  mortgage  given  and  inscribed  at  any  time  previous  to  the  three 
month's  immediately  preceding  the  failure  of  a  debtor,  will  not  be  pre- 
sumed fi;audulent ib. 

3.  Where  the  record  does  not  show  by  evidence  the  length  of  time 
which  elapsed  between  the  inscription  of  a  mortgage  and  the  failure  of 
the  mortgagor,  it  must  be  viewed  as  having  been  made  at  a  period  not 
suspicious ' • ib. 

4.  Where  a  mortgage  is  reserved  upon  the  undivided  moiety  of  a  cer- 
tain tract  of  land,  a  subsequent  partition  does  not  alter  the  nature  and 
eflfects  of  the  contract  of  mortgage Ertein  et  als.  vs.  OrUUon.  205 

5.  If  a  mortgage  exuts  on  property  in  the  hands  of  a  third  possessor, 
the  property  can  be  legally  sold  under  it  only  by  pursuing  the  hypothe- 
cary action Joyce  vs.  Poydras  De  La  L<{nde.  9Tt 

6.  The  sale  of  property  by  order  of  the  Court  of  Probates,  extinguishes 

all  mortgages  by  the  deceased • • ib. 

7.  A  mortgage  on  one  third  of  a  certain  steam  boat  was  given  in  Ken- 
tucky to  secure  the  mortgagee,  residing  in  this  state,  for  advances  made 
and  to  be  made  here  for  the  mortgagor;  the  mortgage  was  forwarded  to 
the  mortgagee,  to  whom  the  boat  was  consigned,^  and  in  whose  posses- 
sion she  was  when  attached.  It  was  held  t\iB.t  this  was  an  inchoate  mort- 
gage, to  take  effect  only  on  the  acceptance  of  the  mortgagee,  that  it  is  to 
be  governed  by  the  laws  of  this  state,  and  that  not  having  been  duly  re- 
corded here,  it  cannot  have  effect  against  the  creditors  of  the  mortgagor. 

Zacharie  et  als.  vs.  O^Bdmeet  al.  398 

8.  Subsequent  mortgagees  can  successfully  make  many  objections  to 
the  extinguishment  of  their  mortgages,  or  the  release  of  them  by  the 
sheriff,  when  a  sale  at  the  instance  of  the  first  mortgagee  leaves  nothing 

for  them Gasquet  et  al.  vs.  Dtmitry.  453 

9.  A  prior  mortgagee  who  requires  the  court  to  order  the  sheriff  to  re- 

100 
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leaflefhesolifeqaeDtmortgagw,  cannot  be  heard,  ualtu  he  has  made 
them  parties,  or  given  them  notice*...* • tk 

NATURAL  CHILDREN, 

1.  So  proof  of  co-habition  with  the  mother  as  sole  concubine  is  tanta- 
mount to  an  aclcnowledment  of  paternity. .  Lange  et  eU.  vs.  jRidbonz  «(  mU.  560 

2.  The  221st  article  of  the  Louinana  CadSf  provides  that  the  aclcnow- 
lodgment  of  an  illegitimate  child  hj  the  father  shall  be  made  before  a 
notaiy  and  two  witnesses,  when  not  made  in  the  registry  of  birth  or 
baptbm •.....••   it. 

3.  Bat  illegitimate  children  not  legally  acknowledged,  may  be  allow- 
ed to  prove  the  paternal  descent  if  they  are  free  and  white d- 

4.  In  regard  to  the  mother,  illegitimate  children  of  every  description, 
may  make  proof  of  their  maternal  descent,  if  she  is  not  a  married  woman,     ik. 

5.  According  to  the  Spanish  law  in  force  in  this  state  before  the  adop- 
tion of  the  Ginl  Code  in  1806,  proof  of  birth  was  equivalent  to  the  ac 
knowledgment  on  the  part  of  the  mother,  of  natural  children, A. 

NOTICE. 

1.  A  duly  recorded  sale  of  a  tract  of  land,  by  a  description,  applicable 
only  to  another  tract,  conveys  per  $e  no  notice  to  a  subsequent  bona  fide 
purchaser, Raheson vs.  Roberts.      1 

2.  Although  between  the  parties,  the  error  in  such  a  sale  might  be  cor- 
rected, it  can  be  regarded  with  respect  to  third  persons,  in  no  other  light 
than  a  sale  of  other  property, , ift. 

3.  The  5th  section  of  the  act  creating  the  office  of  register  of  convey- 
ances, requiring  all  acts  of  transfer  of  immoveable  property  and  slaves, 
whether  passed  before  a  notary  or  otherwise,  to  be  registered,  or  to  have 
no  effect  against  third  persons  but  from  the  day  of  registry,  does  not  ap- 
ply to  purchasers  wiihout  notice ;  and  operates  in  favor  of  such  creditors 
of  the  vendor  as  have  a  recorded  judgment,  or  an  attachment  Ucied  before 
re^atry Syndic  of  McManus  vs.  JeteeU.  530 

4.  The  registry  of  an  act  of  sale  in  the  office  of  the  register  of 
conveyances,  before  any  proceedings  are  had  against  the  purchaser,  or 
notice  to  him  of  the  claims  of  the  creditors  of  the  vendor,  renders  the  sale 
valid,  although  not  made  until  after  a  sequestration  issues  against  the 
property. ib. 

5.  Where  public  notice  was  given  of  the  dissolution  of  a  partnership 
and  the  endorsment  of  the  name  of  the  firm  appeared  to  be  made  after^ 
wards  on  the  note  in  suit  which  was  purchased  through  the  agency  of  a 
broker:  keid  that  the  presumption  of  notice  to  the  plaintiff  is  in  favor  of 
the  defendant,  and  that  the  former  was  bound  to  show  that  he  came  within 
the  exception,  by  being  a  customer  entitled  to  particular  notice. 

NoU  8f  Co.  vs.  Dounmg  eC  alg.  680 
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6.  Public  notice  of  the  dissolution  of  a  partner&ip  is  good  as  to  stran- 
gers, but  not  in  relation  to  customers,  or  others  previouslj  dealing  with 
the  firm;  tAey  are  entitled  to  particular  notice • t6. 

7.  Before  notice  of  the  dissolution  of  a  partnership  to  the  holder  of  the 
i^artnership  endorsement,  notice  of  protest  to  a  member  of  the  firm,  is 
notice  to  all  the  partners. NoU  Sf  Co.  vs.  Dovming  etals.  68i 

8.  The  endorsement  of  a  note  which  is  negociated  is  equivalent  to 
drawing  a  new  bill ;  and  when  the  endorsement  is  made  in  the  name  of 
the  firm,  until  notification  of  its  dissolution  to  the  holder  of  the  note,  he 
has  a  right  to  regard  the  firm  as  still  in  existence,  as  to  the  demand  and 
notice  of  protest ••#•.•••••«• •••'..^ ib. 

9.  Notice  of  protest  for  non-payment  by  the  drawer  given  to  the  en- 
dorsers, by  leaving  it  at  their  dwelling  houses,  is  sufficient. 

Franklin  vs.  Verbois  et  als.  7S7 

10.  A  bank  or  other  agent,  undertaking  to  collect  a  note  or  bill  en- 
dorsed is  bound  to  use  the  same  diligence,  in  giving  notice  of  protest  and 
demand  of  payment  of  the  drawer  to  the  endorser  as  die  holder,  and  is 
liable  to  the  holder  on  failure. .  •  •  •  Miranda  vs.  City  Bank  of  Nw>-Oriean$^  740 

11.  The  bank  is  responsible  for  the  acts  of  the  notary,  in  not  giving  due 
notice  of  protest  to  the  endorser;  and  the  orii#  rests  upon  it  as  agent,  to 
show  that  no  damage  resulted  from  such  neglect,  in  order  to  be  relieved 
from  its  liability .••.••..    ik 

12.  Where  a  bank  or  agent  receives  a  note  or  bill  for  collection,  and 
fails  to  give  notice,  and  on  suit  being  brought  against  the  endorser,  he  is 
exonerated  for  want  of  notice  of  protest,  the  bank  cannot  excuse  itself 
on  the  ground  that  it  was  not  made  a  party  to  the  suit,  unless  it  can  show 
that  sufficient  legal  notice  was  given  to  the  endorser.  ....• •••    i&- 

13.  Notice  to  an  endorser  residing  in  New-Orleans,  put  in  the  post- 
office,  without  showing  the  notary  was  ignorant  of  his  domicil,  or  used 
due  diligence  to  find  it,  is  insufficient  to  bind  the  endorser tl. 

OFFICE. 

1 .  In  a  controversy  between  two  persons  making  claim  to  an  office, 
when  it  is  shown  that  it  is  worth  more  than  three  hundred  dollars  a  year, 
the  Supreme  Court  has  appellate  jurisdiction  of  the  case. 

Hubert  vs.  Auvray.  595 

'2.  A  writ  of  quo  warranto  is  not  the  remedy  to  procure  a  commission 
from  the  mayor,  which  is  withheld..... ib 

3.  If  a  person  claiming  the  right  to  hold  an  office  under  die  corporation 
of  New-Orleans,  applies  to  the  mayor  for  his  commission  and  it  is  refused 
his  remedy  is  by  writ  of  mandamus .«•••• •*. ib. 
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ONUS  PROBANDI. 

1.  A  sale  made  to  one  not  a  creditor  by  an  insolvent  or  absconding 
debtor,  even  within  the  three  months  preceding  hb  failure,  is  not  pre- 
sumed to  be  fraudulent,  and  in  an  action  to  annul  it,  the  burthen  of  proof 
is  on  the  party  attacking  the  contract. 

OPPOSITION. 

The  word  "opposition"  in  the  Louisiana  Code,  art.  2926,  refers  only  to 
opposition  through  and  by  the  authority  of  a  court. 

Oneto  vs.  Ddauntf  etal.     33 

PARAPHERNAL  PROPERTY. 

If  the  sale  of  paraphernal  property  be  made  on  a  credit,  the  Tnfe's  right 
of  mortgage  attaches  only  from  the  date  of  the  receipt  of  the  money  and 
for  the  amount  received. Foster  vs.  Her  Hutitmd.    22 

PARTIES. 

1.  A  will  cannot  be  annulled,  or  its  validity  inquired  into,  without 
making  those  having  an  interest  aribing  under  it,  parties  to  the  suit. 

Gnd)b^$  Heirs  vs.  Henderson.    51 

2.  In  a  a  suit  between  the  heirs  of  an  estate  and  the  executor,  the  court 
cannot  decree  certain  notes,  found  in  the  succession,  but  payable  to  the 
testator's  natural  children,  to  be  the  property  of  the  plaintiff,  without 
making  the  payeesof  the  notes  parties  to  the  suit ib. 

PARTITION. 

1.  Owners  of  undivided  parts  of  an  estate,  have  at  all  times  the 
right  of  requiring  a  partition,  and  no  exception  exists  in  regard  to  minors. 

Hooke  vs.  Hodke  et  oL  472 

2.  Proceedings  in  suits  for  partition,  are  now  conducted  according  to 
the  rules  prescribed  by  the  Code  of  Practice  and  the  Acts  of  the  Legidatnre^ 
since  the  great  repealing  act  of  1828 ift. 

3.  A  partition  will  neither  be  confirmed  or  annulled  without  all  the 
parties  to  it  being  before  the  court LMnge  et  ah,  vs.  RiAoux  et  als.  560 

PARTNERSfflP. 

1.  Where  a  partnership,  as  to  a  single  transaction,  exists  between  two 
commercial  firms,  in  an  action  by  one  firm  for  a  settlement  as  to  that 
transaction,  it  is  not  necessary  to  make  all  the  members  of  the  other  firm 
defendants ;  especially  where  some  of  them  do  not  reside  within  the 
jurisdiction  of  the  court. ,Zacharieys.  BUmdm,  193 

2.  In  such  a  copartnership  the  actual  amount  only  which  one  of  the 
firms  may  have  paid  on  the  merchandise  owned  in  partnership,  for  duties 


PRINCIPAL.  MATTERS.  797 

Page. 
in  foreign  port,  will  be  allowed  to  the  firm  paying  it ;  and  the  court  will 
not  inquire  whether  that  amount  was  expended  in  bribing  the  custom 
house  officers  of  the  port  where  the  duties  were  paid s6. 

3.  A  common  interest  in  personal  property,  to  be  sold  on  joint  account, 
constitutes  a  commercial  partnership  for  the  particular  adventure ;  and 
any  act  fairly  and  honestly  done,  by  one  member  of  such  partnership,  b 
binding  on  the  other Hagan  et  aU.  vs.  Fowler.  311 

4.  A  partner  is  a  competent  witness  for  his  co-partner  in  suit  for  the 
recovery  of  the  price  of  work  which  was  done  before  the  partnership 
was  formed,  and  when  he  has  no  interest  in  the  result  of  the  suit. 

Kdlar  vs.  Banks,  527 

5.  The  objection  to  a  partner  as  a  witness  for  his  co-partner  in  a 
matter  which  took:  place  before  the  existence  of  the  partnership,  goes  to 
his  credibility  and  not  to  hia  competency.  ...••.. •...••.••     ib. 

1.  AAer  the  dissolution  of  a  commercial  firm,  a  partner  cannot  bind 
the  co-partners  by  endorsement. Not^  8f  Co.  vs.  Douming  et  ah.  680 

6.  Public  notice  of  the  dissolution  of  a  partnership  is  good  as  to  tran- 
gers,  but  not  in  relation  to  customers  or  others  previously  dealing  with 
the  firm ;  they  are  entitled  to  particular  notice. ib. 

7.  When  public  notice  was  given  of  the  dissolution  of  a  partnership 
and  the  endorsement  of  the  name  of  the  firm,  appeared  to  be  made  after- 
wards on  the  note  in  suit  which  was  purchased  through  the  agency  of  a 
broker ;  hdd  that  the  presumption  of  notice  to  the  plaintiff  is  in  favor  of 
the  defendant,  and  that  the  former  was  bound  to  show  that  he  came 
within  the  exception,  by  being  a  customer  entitled  to  particular  notice,    ib. 

8.  Before  notice  of  the  dissolution  of  a  partnership  to  the  holder  of 
the  partnership  endorsement,  notice  of  protest  io  a  member  of  the  firm 

is  notice  to  all  partners Nott  Sf  Co.  vs.  Douming  et  als.  684 

9.  In  a  suit  for  the  liquidation  and  settlement  of  partnership  transac- 
tions and  accounts,  all  the  partners  of  a  firm  must  be  made  parties  either 
as  plaintiffs  or  defendants. 

Lincoln  Fearing  8f  Co.  vs.  Executors  of  RusseU  Ball.  685 

10.  And  where  all  the  partners  of  several  firms  are  prayed  to  be  made 
parties  to  a  suit  for  the  liquidation  and  payment  of  the  partnership  con- 
cerns, and  some  of  them  reside  out  of  the  state  and  no  representative  is 
appointed,  those  who  do  appear  may  dismiss  the  suit  for  want  of  all  the 
parties  before  the  court. ib. 

11.  Where  a  third  person  stipulates  with  a  commercial  firm,  to  ad- 
vance a  certain  sum  in  cash  or  by  endorsement  for  its  support  and  credit, 
on  which  he  is  to  be  allowed  ten  per  cent,  interest  per  anntim,  and  one 
third  of  the  profits  for  a  term  of  years,  at  the  end  of  which  this  sum  is  to 
be  re-imbursed,  he  will  not  be  considered  as  a  partner,  but  as  having 
made  a  loan  to  the  firm. Flower  vs.  Millaudon.  697 
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PAYMENT. 

1.  In  such  an  action,  where  part  of  a  claim  was  barred  by  prescription, 
and  (here  was  evidence  of  a  partial  payment  made  upon  the  claim ;  kdd 
the  amount  paid  must  be  imputed  upon  that  part  of  the  claim  which  b 
prescribed Salnavevt.  M^Donaugk's txeeviors.  357 

2.  Payment  is  a  peremptoiy  eiception  going  to  extinguish  the  action, 
and  must  be  pleaded Glei$$es  vs,  Fmtme  et  aL  455 

PENALTY.— See  Caniraet. 

PETITION- 

1.  Where  the  petition  claims  section  No.  27,  and  the  evidence  show? 
that  the  land  occupied  by  the  defendant,  is  No.  28,  the  plaintiff  wiU  be 
precluded  under  the  pleadings,  from  showing  title  to  No.  28,  and  a  judg- 
ment of  nonsuit  entered • Hall  vs.  MmnkaU,    49 

2.  The  circumstance  of  the  defendant  setting  np  title  to  sections  27 
and  28,  in  his  answer,  will  not  authorise  testimony  to  prove  title  to  land 
not  claimed  in  the  petition : ib. 

3.  In  an  action  on  an  obligation  to  deliver  a  certain  quantity  of  cotton, 
where  the  plaintiff  in  an  amended  petition,  alleged  a  promise  made  after 
the  obligation  had  fallen  due,  to  pay  the  amount  in  money ;  held  proof 
of  putting  the  defendant  tJi  nufrd  is  unnecessary,  and  that  plaintiff  was  en- 
titled to  recover  on  proof  of  the  subsequent  promise  as  alleged. 

Row  vs.  RUhardson  et  al.    78 

4.  if  advantage  of  the  want  of  an  allegation  in  the  plaintiff's  petition  of 
putting  the  defendant  in  delay,  be  not  taken  by  way  of  exception,  proof 
of  the  putting  in  delay  is  admissible  on  the  trial,  and  it  is  too  late  for  the 
defendant  to  oppose  its  introduction Harrison  vs.  Faulk.    80 

6.  In  an  action  of  trespass  for  damages  to  the  plaintiffs  land,  in  which 
the  petition  alleges  ownership  and  possession,  and  contains  a  prayer  for 
general  relief,  the  jury  are  excluded  from  an  examination  of  the  plain- 
tiff's title Pctaymn  vs.  Wmtar.  553 

PLEADINGS. 

• 

1-  When  a  suit  was  brought  on  a  bill  of  exchange,  and  the  defendant 
and  drawer  was  not  charged  in  the  petition,  upon  his  promise  to  pay 
after  presentment  of  the  bill  to  and  refusal  of  payment  by  the  drawee ; 
and  where  eighteen  months  before  the  trial  the  defendant  was  apprised 
that  he  would  be  charged  on  that  ground,  by  a  deposition  which  was 
taken :  held  that  evidence  of  such  promise  was  admissible,  although  ob- 
jected to  on  the  trial hoes  vs.  Eattui.     13 

2.  A  general  allegation  of  a  party  being  indebted  in  a  gross  sum,  with- 
out any  specificatioD  of  the  time,  place  or  manner,  in  which  the  claim 
accrued,  is  too  vague,  to  authorise  the  admission  of  proof  in  support  of  it. 

Pagoudvs.  Guiice,admimstert  8^.    75 


i 
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3.  Although  a  party  is  precluded  from  attacking  a  judgment  on  the 
ground  of  fraud  or  nullity,  after  the  lapse  of  one  year,  yet  where  the  pe- 
tition sets  up  payments  and  matters  arising  since  the  judgment  complain- 
ed of,  they  will  be  inquired  into Stafford  rs.  Smith.    91 

4.  A  receipt  of  a  payment  ^ven  since  the  institution  of  suit,  and  not 
claimed  in  an  amended  petition,  will  not,  if  objected  to,  be  admitted  in 
evidence,  to  prove  the  allegation  of  payment  made  in  the  petition,  praying 

to  enjoin  further  proceedings  in  an  execution  on  other  grounds Uf, 

5.  When  a  general  denial  is  pleaded  to  an  action  against  the  defendant 
as  the  drawer  of  a  promissory  note  annexed,  and  made  part  of  the  peti- 
tion, any  variation  between  the  name  of  the  drawer  as  signed  to  the  note 
and  the  defendant's  name  as  described  in  the  petition  may  be  reconciled 

by  parol  testimony Ansdm  vs.  Brand.  140 

6.  In  action  for  work  and  labor  performed  under  a  contract,  the  plain- 
tiff reciting  in  his  petition  an  order  or  draft  not  negotiable,  drawn  in  his 
favor  by  the  defendant  on  a  third  person,  and  the  defendant  denying  due 
diligence  in  the  presentation  of  the  draft,  and  claiming  a  discharge  on 
that  ground;  held  that  the  draft  was  not  to  be  considered  as  ff  commer- 
cial bill  of  exchange,  but  was  merely  an  indication  of  a  settlement  be- 
tween the  parties,  showing  the  amount  really  due  on  the  contract,  and 

for  this  purpose  it  was  admissible  in  evidence.    Benson  et  al,  vs.  AUison.  304 

7.  Where  a  register  of  baptism  proves  that  child  was  christened  by  the 
name  of  ^'Francisco  Antonio,**  and  a  register  of  burials  attests  the  inter- 
ment of  a  person  named  "Francisco,''  and  no  question  as  to  the  identity 
was  raised  in  the  inferior  court:  It  teas  held  that  the  person  whose  death 
was  attempted  to  be  proved,  must  be  considered  the  one  whose  death, 
according  to  the  pleadings  it  was  important  to  establish. 

Celisetal.ys,Orioletal.  403 

POSSESSOR. 

1.  It  seems  that  the  article  2290  of  the  Louisiana  Code,  applies  to  cases 
in  which  the  possessor  was  from  the  first  a  wrong  doer  and  an  usurper, 
acting  with  a  knowledge  of  his  want  of  faith.  It  cannot  be  said  that  the 
purchaser  at  the  marshal's  sale  participated  with  the  latter  in  the  original 
trespass,  by  seizing  and  selling  property  without  authority. 

Joyce  vs.  Poydras  de  la  Lande.  VSTT 

2.  The  possessor  who  was  originally  in  good  faith,  \s  not  liable  for  the 
destruction  of  the  thing  without  his  fraud  or  fault t( 

3.  Such  a  possessor  is  responsible  for  the  fruits  and  revenues  of  the 
thing  from  the  time  he  receives  it  until  the  time  of  its  destruction ih, 

PRACTICE. 

1.  If  an  absolute  judgment  be  rendered  when  the  petition  prays  only 
for  a  conditional  one,  it  is  good  ground  for  reversal. .  Sprigg  vs.  Beaman.    59 
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2.  No  amendment  by  the  judge  a  quo,  of  a  judgment,  can  be  made  af- 
ter the  judgment  has  been  signed,  nor  before,  except  for  the  caosea  enu- 
merated in  the  547th  article  of  the  Code  of  Practice, 

Flintf  syndiCf  etc.  vs.  Cmn/  etal,     67 

3.  When  the  judge  a  quo  amends  a  final  judgment  after  signing  it,  and 
appeal  be  taken  from  that  amended  judgment,  the  Supreme  Cmirt  is  not 
authorised  to  examine  the  first  judgment ib. 

4.  If  the  advantage  of  the  want  of  an  allegation  in  the  plaintiff's  peti- 
tion of  putting  the  defendant  in  delay  be  not  taken  by  way  of  exception, 
proof  of  putting  in  delay  is  admissible  on  the  trial,  and  it  is  too  late  for  the 
defendant  to  oppose  its  introduction Harrison  vs.  Faulk.     80 

5.  The  request  of  one  of  the  parties  can  alone  authorise  the  testimony 

to  be  taken  in  writing  by  tlie  clerk Bowman  vs.  James.  134 

6.  If  the  parties  disagree  as  to  the  statement  of  facts,  where  the  testi- 
mony has  been  taken  in  writing  by  the  clerk,  at  the  request  of  one  ofthe 
parties,  the  judge  is  bound  to  make  a  statement  of  facts,  and  he  has  no 
right  to  avoid  the  obligation  which  the  law  imposes  on  him,  by  directing, 

ez  officio,  the  testimony  to  be  taken  in  writing  by  the  clerk A. 

7.  It  is  not  sufficient  to  object  generally,  that  the  evidence  is  not  the 
best;  it  must  be  shown,  either  from  the  nature  ofthe  fact  to  be  proved, 
or  othcru'ise  that  there  is  better  evidence  behind  in  the  power  of  the  party. 

Duplcssis  vs.  Kenedy  et  aU.  231 

8.  When  the  judgment  ofthe  inferior  court  was  not  given  on  the  ques- 
tion of  fact,  contested  by  the  pleadings,  and  this  is  not  complained  of  by 
the  parties',  the  Supreme  Court  will  not  examine  the  correctness  of  the 
decision  of  the  judge  a  quo,  rejecting  the  depositions  of  a  witness.,  • . .  •     ib. 

9.  In  a  redhibitory  action  where  the  plaintiff  in  his  petition,  in  order 
to  prove  the  warranty  ofthe  slave,  relies  on  a  sale  passed  on  a  particular 
day,  and  identifies  it  by  referring  to  it  as  annexed  to  an  answer  in  a  par- 
ticular case  in  the  same  court:  hdd  that  by  the  introduction  in  evidence 
ofthe  act  of  sale,  the  defendant  could  not  complain  of  surprise,  although 
by  the  petition  he  alleges  the  payment  to  have  been  made  by  an  endorsed 
note,  and  the  act  of  sale  shows  it  to  have  been  made  in  cash. 

Compton  vs.  WoolfoUc.  273 

10.  In  such  a  case  the  judgment  rendered  could  be  pleaded  in  bar  to 

a  subsequent  action  for  the  same  cause ti. 

11.  The  Supreme  Court  cannot  give  judgment  against  a  warrantor  cited 
in  the  cause,  who  has  not  answered,  and  against  whom  judgment  by  de- 
fault has  not  been  taken.. Conway  vs.  Bordierei  al.  346 

12.  The  validity  of  a  judgment  not  reversed  or  appealed  from,  cannot 
be  collaterally  examined  by  either  of  the  parties. 

Psyche  vs.  Paradol  H  al.  l>urel  appdUtnt.  366 
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13.  After  the  argument  has  commenced,  new  evidence  cannot  be  in- 
troduced, except  by  consent  of  parties;  but  cases  may  occur  in  Tvhich 
the  court  might  allow  it  under  particular  circumstances,  and  in  the  exer- 
cise of  a  sound  discretion... • ••.••• t^. 

14.  Where  it  was  clear  from  the  testimony  of  the  case  that  a  road  was 
not  made  in  conformity  to  law ;  but  it  had  been  examined  and  received 
by  the  persons  duly  authorized  for  that  purpose ;  it  was  held  that  its  ori- 
ginal structure  could  not  be  inquired  into. 

Orleans  Navigation  Company  vs.  AUardet  aU.  485 

15.  In  an  action  of  tresspass  for  damages  to  the  plaintiff's  land,  in  which 
the  petition  alleges  ownership  and  possession,  and  contains  a  prayer  for 
general  relief,  the  jury  are  excluded  from  an  examination  of  the  plain- 
tiff's title ,,,.*, Peytavin  vs.  Winter.  553 

16.  Where  in  an  action  of  trespass  the  jury  pronounces  on  the  plaintiffs 
title,  thb  part  of  the  verdict  may  be  disregarded  and  judgment  rendered 

on  the  claim  for  damages •     ib, 

37.  And  where  all  the  partners  of  several  firms  are  prayed  to  be  made 
parties  to  a  suit  for  the  liquidation  and  payment  of  the  partnership  con- 
cerns, and  some  of  them  reside  out  of  the  state  and  no  representative  is 
appointed,  those  who  do  appear  may  dismiss  the  suit  for  want  of  all  the 
parties  before  the  court. 

Lincoln  Fearing  8f  Co.  vs.  Executors  of  Russell  Ball.  685 

18.  It  is  the  duty  of  the  plaintiff  to  bring  all  the  defendants  before  the 
court,  by  provoking  the  appointment  of  a  curator  ad  hoc  to  those  who 
reside  out  of  the  state ib. 

19.  The  proceedings  of  the  creditors  of  the  drawer  of  a  note,  at  which 
the  endorser  attended  in  relation  to  his  endorsement,  are  not  admissible 
in  evidence  by  the  bank  in  a  suit  by  the  holder  of  the  note  against  it,  for 
failing  to  give  notice  to  the  endorser  by  which  he  w^as  released,  to  show 
he  has  been  indemnified,  especially  when  this  matter  is  not  pleaded,  and 
because  it  is  between  persons  not  parties  to  the  present  suit. 

Miranda  Ys,  City  Bank  of  New-Orleans.  740 

20.  Where  the  defendant  pleads  a  general  denial,  and  that  he  was  not 
party  to  a  suit  by  which  the  endorser  was  released  for  want  of  notice,  he 
cannot  offer  evidence,  to  show  the  endorser  has  been  secured  against  his 
endorsement ■ ib. 

PRESCRIPTION. 

1.  The  prescription  of  one  year  applies  to  an  action  instituted  to  cor- 
rect a  former  judgment,  which  it  is  alleged  is  erroneous,  and  some  of  the 
items  composing  it  fraudulently  charged;  and  if  such  an  action  be  brought 
more  than  a  year  after  the  judgment,  proof  must  be  given  that  the  fraud 
has  been  discovei*ed  within  a  year Stafford  vs.  Smith.    01 

101 
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3.  The  prescription  of  four  years  relating  to  actions  of  minors  against 
their  tntors,  is  only  i^pHcable  to  accounts  rendered  by  tutors.  It  relates 
to  acts  of  a  tutor,  soch  as  he  may  do  in  pursuance  of  his  official  power  or 
autbj>rity,  and  such  as  would  be  ratified  when  legally  done.  The  sale  of 
property  made  as  belonging  to  the  seller,  is  not  an  act  of  this  kind. 

Commagen  vs.  GaOy  et  ai.  161 

3  In  an  action  for  the  balance  due  on  account,  the  prescription  of 
three  years,  for  the  hire  of  movables  or  immovables,  is  applicable. 

Salnave  vs.  McDonougKs  Exteutor,  357 

4.  In  such  an  action,  where  part  of  a  claim  was  barred  by  prescription, 
and  there  was  evidence  of  a  partial  payment  made  upon  the  claim :  hM 
the  amount  paid  must  be  imputed  upon  that  part  of  the  claim  which  is 
prescribed •!• 

Sw  The  clause  of  the  article  3499  of  the  LowMtana  Cade,  which  pro- 
vides that  actions  of  workmen,  laborers,  and  servants  for  the  payment 
of  their  wages,  shall  be  prescribed  in  one  year,  does  not  apply  to  an  action 
Cor  work  done  under  a  specific  contract  or  by  the  job. 

JIforrisiM  vs.  Iieeds.  591 

6.  Tlie  prescription  under  the  Spanish  law,  of  debts  on  simple  con- 
tracts resulting  from  chirographory  or  private  instruments  of  writing  is 
ten  years • • • Goddanf  s  Astrs  vs.  Utfrnkart.  669 

7'  The  Civil  Code  .of  1808,  article  65,  page  486  which  provides  that  aU 
mcttonSf  S^e.  are  prescribed  after  thirty  years,  does  not  repeal  the  previous 
law  which  prescribes  personal  actions,  debts  on  simple  contracts,  &e. 
after  a  lapse  of  ten  years  •••• ..•••• ifr. 

8.  Under  the  Louisiana  Code  the  prescription  of  personal  actions  and 
debts  evidenced  by  chirographory  instruments,  is  twenty  years  against 
persons  residing  out  of  the  state. •••.... • •    i^. 

9.  Where  the  law  is  changed  after  prescription  begins  to  run,  the  time 
•lapsed  under  the  law  preceding  the  alteration  is  to  be  computed  ac- 
cording to  that  law,  and  that  which  follows  is  to  be  reckoned  according 
to  the  new  law ;  and  the  time  acquired  under  the  old  law  b  to  be  added 
to  that  acquired  under  the  new  law,  in  the  proportion  that  each  time 
bean  to  the  term  required  by  the  oldand  new  laws. ....••.. ••..•••..  •     ib, 

10.  So  in  a  personal  action  in  which  the  prescription  under  the  Span- 
ish law  is  ten  years,^  and  nine  years  and  seven  months  having  expired, 
and  only  five  months  wanting  at  the  promulgation  of  the  Louisiana  Code 
in  1825,  which  changed  the  prescription  of  personal  actions  as  running 
against  absentees  to  twenty  years :  held  that  ten  months  is  required  un- 
der the  new  law  to  complete  the  prescription «•    ib. 

PRESUMPTION. 

1.  On  a  question  as  to  a  debt  claimed  by  the  curator  against  the  estate 
which  he  administers,  founded  on  a  receipt  of  the  intestate  given  to  a 
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third  party  for  an  amount  equal  to  that  claimed  for  the  curator's  accoont: 
held  that  the  decision  of  the  judge  of  the  domicil  of  the  parties,  who  was 
acquainted  with  them,  their  character,  circumstances,  &c.,  must  have 
great  weight •...•••••.•...• •• DmavU  vs,  Nunez*    27 

2.  Thelapseof  a  numherofyears  though  less  than  is  sufficient  for 
prescription,  may  afiford  a  presumption  of  the  payment  of  the  debt,  which 

if  supported  by  others  may  amount  to  full  proof.«  •  •  •  • • j&. 

3.  Cotton  in  the  possession  of  a  certain  person,  shipped  by  him,  and 
marked  with  the  initials  of  his  name,  must  be  presumed  to  be  his  property. 

Robinson et  al.  vs.  Ta^et  al$  303 

4.  The  presumption  created  by  the  2568th  article  of  the  Louisiana 
Code,  regards  vices  of  body  solely Letris'  Executor  vs.  Casemate.  437 

PRINCIPAL  AND  AGENT. 

1.  The  agent,  like  the  principal,  may  buy  from  any  person  not  prohi- 
bited bylaw,  but  neither  can  buy  from  himself.. .  ••Beat  vs.  McKieman.  407 

2.  A  directs  B  to  buy  and  ship  cotton ;  B  has  cotton  of  his  own,  and 
determines  to  ship  it.    This  creates  no  agreement,  obligation,  contract, 

or  sale «&. 

3.  If  the  City  Treasurer  under  a  resolution  of  the  city  council 'em- 
ploys a  book-keeper,  and  puts  it  in  his  power  to  withdraw  money  from 
the  treasury  without  the  warrant  of  the  Mayor,  and  to  disguise  his  pecu- 
lations by  false  entries  and  fraudulent  accounts,  instead  of  being  a  mere 
book-keeper,  he  becomes  the  confidential  agent  of  the  Treasurer  who  is 
liable  for  his  mis-conduct Mayor  et  als.  vs.  Blache  et  als,  500 

4.  When  an  agenthas  charge  of  a  vessel  of  bis  principal  with  a  gene- 
ral authority  to  procure  a  cargo  of  goods  suitable  for  a  particular  market, 
and  draws  and  negotiates  a  bill  of  exchange  to  raise  funds  for  this  object, 
the  principal  will  be  bound  to  pay  it,  although  the  agent  had  no  special 
power  to  this  efifect • Perrotin  vs.  Cuadlu.  587 

5.  Even  without  a  specific  power  the  agent  can  bind  his  principal  by 
drawing  bills  and  signing  notes,  when  it  is  necessary  to  raise  funds  to 
earryinto  effect  the  main  object  of  the  agency .• {ft. 

6.  Where  a  mercantile  firm  is  part  owner  of  a  steamboat  and  acts  as 
the  agent  of  a  co-proprietor  at  a  distance  to  insure  his  interest  therein, 
and  afterwards  discontinues  such  insurance  without  any  instructions 
from  him,  and  the  boat  is  lost,  the  firm  is  liable  for  the  amount  of  such 
Interest  uninsured Berthoud  vs.  Gordon^  ForstaU  Sf  Co.  579 

7.  And  the  circumstance  that  the  firm  rendered  an  account  current  to 
the  co-proprietor  before  the  loss  of  the  boat  in  which  the  charge  of  the 
premium  for  insurance  is  omitted  and  no  objection  made,  will  not  be 
considered  as  notice  of  a  discontinuance  of  the  agency  to  insure  so  as  to 
excuse  the  party  from  his  liability ••..•.. • ••••.     t&. 
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8.  A  bank  or  other  a^nt,  undertaking  to  collect  a  note  or  bill  endors- 
ed is  bound  to  use  the  same  diligence,  in  giving  notice  of  protest  and 
demand  of  payment  of  the  drawer  to  the  endorser  as  the  holder,  and  is 
liable  to  the  holder  on  failure. . . .  Miranda  vs.  CUff  Bank  of  New-Orleans.  740 

9.  The  bank  is  responsible  for  the  acts  of  the  notary,  in  not  giving  due 
notice  of  protest  to  the  endorser;  and  the  onus  rests  upon  it  as  agent,  to 
show  that  no  damage  resulted  from  such  neglect,  in  order  to  be  relieved 
from  its  liability- it. 

10.  Where  a  bank  or  agent  receives  a  note  or  bill  for  collection,  and 
fails  to  give  notice,  and  on  suit  being  brought  against  the  endorser,  he 
is  exonerated  for  want  of  notice  of  protest,  the  bank  cannot  excuse  itself 
on  the  ground  that  it  was  not  made  a  party  to  the  suit,  unless  it  can 
show  that  sufficient  legal  notice  was  given  to  the  endorser t^. 

PRISON  BOUNDS. 

J.  Where  a  debtor  is  imprisoned  on  a  judgment  and  execntion  exclu- 
sively in  the  name  of  the  plaintiff,  although  others  may  have  an  interest 
therein ;  and  after  having  given  bond  for  the  prison  limits,  the  plaintiff  in 
execution  gives  him  a  written  "consent  as  far  as  he  is  interested"  to  "ab- 
sent himself  for  ten  days,"  of  which  the  debtor  avails  himself  and  leaves 
the  prison  limits  without  consulting  the  other  persons  interested,  the 
surety  in  the  prison  bond  is  thereby  discharged EUdns  vs.  Zaekarie  646 

2.  The  plaintiff  in  execution  for  whose  benefit  the  prison  bond  is  taken* 
is  the  ouly  person  who  can  control  Us  conditions,  and  his  consent  that 
the  debtor  be  absent  only  for  ten  days,  forever  discharges  the  surety. ...     ib. 

PRIVILEGE. 

1.  The  consignee  has  no  privilege  on  a  steamboat  for  monies  which 
he  has  advanced  on  the  boat Zacharie  et  al.  vs.  0*Beime  et  al,  396 

PROMISE. 

1.  A  promise  by  the  drawer  to  pay  a  bill  of  exchange  after  he  was 
veri>ally  notified  of  the  drawee's  refusal  to  pay  it,  is  a  waiver  of  his  right 

to  protest  and  notice  in  the  usual  form.. •.../ves  vs.  Eastin.    13 

2.  Where  a  suit  was  brought  on  a  bill  of  exchange,  and  the  defendant 
and  drawer  was  not  charged  in  the  petition,  upon  his  promise  to  pay 
after  presentment  of  the  bill  to  and  refusal  of  payment  by  the  drawee ; 
and  where  eighteen  months  before  the  trial,  the  defendant  was  apprised 
that  he  would  be  charged  on  that  ground,  by  a  deposition  which  was 
taken:  held  that  evidence  of  such  promise  was  admissible,  although  ob- 
jectedto  on  the  trial • d. 

PROMISSORY  NOTES— See  BiUs  of  Exchange,  8fc. 
PURCHASER— See  Vendor  and  Vendee. 
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RECUSATION. 

1.  The  act  of  1824,  relating  to  the  trial  of  causes  in  which  the  judges 
are  recused,  impliedly  repeals  the  30th  section  of  the  act  of  1813,  which 
directed  the  transfer  of  a  cause  which  the  district  judge  was  incapacitated 

to  try,  to  the  court  of  a  neighboring  district . . .  •  Jaireou  ys-  ChoppmetaL  130 

2.  The  law  of  1822,  as  to  the  trial  of  causes,  cannot  be  resorted  to, 
to  prevent  a  delay  of  justice,  in  those  cases  to  which  the  act  of  1824  is 
inapplicable •••    ^' 

3.  The  judge  before  whom  the  case  originated,  and  he  whom  the 
law  calls  in  his  place,  being  both  incapacitated  from  acting,  is  a  cassus 
omissusy  and  is  remediable  by  the  legblature  only ••••     ib. 

REGISTER  OF  CONVEYANCES. 

1.  The  5th  section  of  the  act  creating  the  office  of  register  of  convey- 
ances, requiring  alt  acts  of  transfer  of  immovable  property  and  slaves, 
whether  passed  before  a  notary  or  otherwise,  to  be  registered,  or  to  have 
no  effect  against  third  persons  but  from  the  day  of  registry,  does  not  ap- 
ply to  purchasers  tokhout  notice;  and  operates  in  favor  of  such  creditors 
of  the  vendor  as  have  a  recorded  ju^gmenij  or  an  attachment  levied  before 
registry. •• • Syndic  of  M*Manus  vs.  JewtU.  530 

3.  The  registry  of  an  act  of  sale  in  the  office  of  the  register  of  convey- 
ances, before  any  proceedings  are  had  against  the  purchaser,  or  notice  to 
him  of  the  claims  of  the  creditors  of  the  vendors,  renders  the  sale  valid, 
although  not  made  until  after  a  sequestration  issues  against  the  property.    A 

SALE. 

1.  A  duly  recorded  sale  of  a  tract  of  land,  by  a  description  applicable 
only  to  another  tract,  conveys  per  se  no  notice  to  a  subsequent  bona  fide 
purchaser Robeson  vs.  Robert,      1 

2.  Although  between  the  parties,  the  error  in  such  a  sale  might  be  cor^  , 
rected,  it  can  be  regarded  with  respect  to  third  persons,  in  no  other  light 
than  a  sale  of  other  property ib, 

3.  Where  a  wife  sells  land  belonging  to  her  paraphernal  estate,  and 
in  the  notarial  act  of  sale,  acknowledges  the  receipt  of  the  money,  she 
cannot  afterwards  deny  that  she  received  it  although  she  may  waive  the 
actwd  receipt • Fosterva,  Her  Husband.    22 

4.  A  vendor,  having  acknowledged  the  receipt  of  the  price,  may  allege 
that  he  never  touched  it,  but  that  it  passed  eo  instanti  into  the  hands  of  a 
third  person,  for  his  use  and  benefit.,  tf...... ..••.     ib. 

5.  In  such  a  sale  the  wife  may  show  that  in  pursuance  of  an  agreement 
between  herself  and  her  husband,  the  money  was  actually  paid  to  her 
Jbusband,  or  actually  passed  through  his  hands  in  consequence  of  a  trans- 
fer of  the  laud  by  her  vendee,  and  a  subsequent  sale  .••■••.• .*••.    ib. 
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6.  If  the  sale  of  i>anpbenial  propertj  be  made  on  a  credit,  the  wife's 
right  of  mortgage  attaches  only  from  the  date  of  the  receipt  of  the  money, 
and  for  the  amount  received • t&. 

7.  The  right  acquired  by  each  of  two  purchasers  of  the  same  tract  of 
land  from  the  same  yendor,  the  title  of  either  of  whom  requires  for  its 
▼alidtty  as  to  third  persons,  only  a  due  registry  before  the  other,  it  is  a 
subject  of  sale  or  legacy • Brwon  vs.  Fmatem.    30 

8.  A  and  B  verbally  agreed  that  one  might  sell  any  part  of  the  other's 
land,  and  the  other  was  bound  to  approve  the  location.  A  had  sold  a 
certain  quantity  of  B's  land,  and  it  was  held  that  B  might  bequeath  the 
same  quantity  of  A's  land.  ••••... .•.•..•••...«.. i&. 

9.  A  verbal  agreement  for  land  or  slaves  is  not  null  and  void ;  its  de- 
fect relates  solely  to  the  proof;  and  if  one  of  the  parties  acknowledge 
the  agreement,  or  permits  parol  evidence  of  it  to  be  given  without  oppo- 
sition, the  agreement  will  be  carried  into  effect ..•..•• •.  •    ift. 

10.  Every  conveyance  of  property  is  null  and  void  which  the  creditor 
takes  from  his  debtor,  knowing  him  to  be  in  insolvent  circumstances,  and 
by  which  the  debt  is  secured  and  advantage  gained  over  other  creditors. 

Ingham  el  als,  vs.  ThofmAS.    82 

11.  A  conveyance  of  property  Is  null  when  made  to  a  third  person  by 
the  insolvent's  vendor,  in  consequence  of  a  payment  theretofore  made 
by  the  insolvent  to  the  vendor.  The  syndic  alone  is  entitled  to  recover 
the  property  which  the  insolvent  has  conveyed  in  fraud  of  the  rights  of 
his  creditors • ..».    ik- 

12.  Where  a  slave  is  adjudicated  at  auction  on  a  credit,  and  the  ven- 
dee refuses  to  comply  with  the  terms  of  sale ;  in  the  action  brought 
against  him  the  plaintiff  should  claim  a  compliance  with  these  conditions 
or  immediate  payment;  but  in  such  a  case,  if  the  plaintiff  demands  an 
absolutejudgment  for  immediate  payment,  the  prayer  for  general  relief 
will  enable  the  Supreme  Court  to  examine  the  case  on  its  merits. 

GoUsdudk  vs.  Dt  La  Rosa.  219 

13.  In  an  action  to  rescind  the  sale  of  a  slave,  on  account  of  his  run- 
ning away,  proof  that  he  ranaway  three  times  before  the  sale,  without 
proofof  the  period  the  slave  was  absent  at  either  time,  is  sufficient  to 
support  the  claim. 

HUigsherg  vs.  New-Orleans  Canal  and  Banking  Co.  et  tU.  228 

14.  A  sale  of  mortgaged  property  by  the  sheriff  under  execution,  does 
not  extinguish  the  legal  mortgage ;  a  fortiori,  the  levying  of  an  attach- 
ment on  it  cannot. 

P.  Nanehard^s  ttidow  et  als.  Vs.  F.  Elanchard  et  dU  the  State  intervenor.  295 

15.  The  sale  by  the  executor  of  property  bequeathed  as  a  special  lega- 
cy, is  wholly  Irregular  and  void. 

Psyche  vs.  Paradol  et  al.  Durd,  appeUant.   366 
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16.  The  sale  of  property  bequeathed,  made  by  a  universal  legatee,  U 
liable  to  be  attacked,  though  the  sale  was  in  good  faith,  if  a  reduction  of 
the  legacy  is  afterwards  decreed Lmoenf  rs,  KUne,  380 

17.  Where  the  vendor  sells  property  at  public  auction  tdthout  tide  to 
even  a  small  part  of  it,  the  vendee  to  whom  the  adjudication  is  made, 
cannot  be  required  to  complete  the  sale  and  accept  security. 

Pontehartrain  RaU  Road  Company  vs.  Durd.  481 

18.  The  purchaser  at  public  auction  may  object  to  the  nullity  of  the 
sale  to  his  vendor  when  it  clearly  appears  that  he  has  sold  the  thing 

of  another.  ••••..••• ••••••.. ib. 

19.  In  acts  of  sale  and  conveyance  of  immovable  property,  the  sale  is 
not  complete  until  all  the  parties  sign  the  act ;  and  until  aU  have  signed, 
those  that  first  signed  may  recede Syndic  of  McManus  vs.  Jetoett.  530 

20.  But  in  a  contract  of  sale  signed  by  the  vendor  and  vendee,  in  which 
the  price  and  terms  of  payment  are  settled,  the  stipulation  that  a  third 
person  named  in  the  act,  will  release  a  certain  mortgage,  is  a  stipulation 
in  favor  of  the  purchaser,  is  collateral  to  the  contract;  and  the  sale  does 
not  depend  on  that  condition,  and  is  valid  without  the  signature  of  such 
third  person ifr. 

21.  A  third  person  named  in  an  act  of  sale,  who  stipulates  therein  to 
release  a  mortgage  on  the  property  sold,  may  be  called  as  a  witness  by 
the  vendee  to  prove  that  he  had  released  the  mortgage  as  stipulated, 
although  he  never  signed  the  act  containing  this  stipulatioa • t^. 

22.  A  sale  made  to  one  not  a  creditor,  by  an  insolvent  or  absconding 
debtor,  even  within  the  three  months  preceding  his  failure,  is  not 
presumed  to  be  fraudulent;  and  in  an  action  to  annul  it,  the  burthen 

of  proof  is  on  the  party  attacking  the  contract • •• .    tb, 

23.  A  sale  at  auction  is  complete  by  the  adjudication,  but  the  law  re- 
quires an  act  of  sale  or  written  evidence  of  the  contract,  and  the  pur- 
chaser has  a  right  to  require  such  a  conveyance  as  will  truly  show  what 

he  bought  and  the  conditions  of  sale.  ,,•  Carnal  Bank  etalt.  vs.  Copdand,  543 

24.  Where  a  lot  of  land  is  sold  in  reference  to  a  plan  on  which  it  is 
designated,  the  plan  is  regarded  as  forming  part  of  the  description  of  the 
land  sold • ., • ...••    ib. 

25.  So  where  land  is  designated  on  a  plan,  which  of  itself  refers  to 
titles  in  the  surveyor's  ofBc«  that  will  enable  the  purchaser  to  run  the 
lines,  it  is  a  sufficient  description  to  render  the  sale  binding  on  him,..  ••    ib, 

26.  A  sale  at  auction  is  not  null  because  the  written  instructions  of 
the  vendors  to  the  auctioneer  are  not  produced  on  tLe  trial.  •  •  • • .    ib. 


808  UIDEX  OF 

pAfiK. 

SALE  OF  MINOR'S  PROPERTY. 

1.  The  auctioneer's  acceptance  of  the  last  bid,  on  the  adjudication  of 
the  property  of  a  minor,  is  the  acceptance  and  sale  of  the  tutor,  and  if 
the  person  acting  in  that  capacity  has  not  given  security,  there  is  no  legal 
acceptance  of  the  bid CauUeryf.  to.  c.  vs.  Gemumi,  215 

2.  The  subsequent  ratification  of  a  sale  made  under  such  circumstan- 
ces by  a  family  meeting,  on  the  application  of  the  pqrchaser,  might  have 
rendered  the  adjudication  valid,  but  such  a  ratification  is  of  no  avail 
when  obtained  on  behalf  of  the  minor ^• 

SEIZURE  AND  SALE. 

1.  The  same  ddays  and  formaUties  must  be  observed  in  executing 
writs  of  seizure  and  sale  against  mortgaged  property,  as  are  required  when 
property  is  seised  under  a  writ  of  fieri  facias.  Grant  and  Olden  vs.  Wialdem  €23 

2.  So  in  a  sale  of  immovable  property  under  a  writ  of  seizure  and  sale, 
issuing  on  a  judgment  against  third  possessors  of  mortgaged  property  three 
days  notice  is  required  to  be  given  after  seizure,  and  before  advertising ; 
otherwise  the  sale  is  void  and  transfers  no  right  in  the  property  to  the 
purchaser.  •.....•• • ib, 

SEQUESTRATION. 

1.  Grounds  of  suspicion,  merely,  and  those  extremely  tight,  do  not 
authorise  resort  to  so  severe  a  mode  of  proceeding  as  a  sequestration, 
nor  ought  they  to  have  much  influence  in  varying  the  standard  by  which 
damages  should  be  awarded.. Stetson  et  al.  vs.  Le  Blaneeeial.  260 

2.  A  party  against  whose  property  a  writ  of  sequestration  is  wrongful- 
ly sued  out,  ought  to  be  placed  as  nearly  as  possible,  in  the  situation  in 
which  he  wold  have  been  had  the  writ  not  issued.  If  the  party  suing  out 
the  writ,  fail  to  show  not  merely  a  real  cause  of  action,  but  a  ground  of 
suspicion,  which  would  justify  a  man  in  the  sober  pursuit  of  his  rights, 
uninfluenced  by  momentary  pique,  to  resort  to  a  ren^edy  intended  only 
for  extreme  cases,  he  will  subject  himself  to  pay  damages  according  to 

a  liberal  standard,  though  not  vindictive ib. 

3.  A  sequestration  is  a  judicial  deposit,  and  is  essentially  a  conserva- 
tory act,  which  does  not  divest  the  titie  of  the  owner,  and  gives  the  cre- 
ditor no  greater  right  than  he  had  before,. .  Syndic  ofMcManus  vs.  JenotU.  590 

SHERIFF. 

1.  Sheriffs,  marshals  and  constables  are  directly  responsible  so  far  as 
their  negligence  or  want  of  skill,  in  the  execution  of  the  duties  of  their 
offices,  cause  a  direct  injury,  but  not  for  losses  remotely  consequential 
and  such  as  grow  out  of  a  failure  to  gain  or  make  profit. 

Lambeth  vs.  The  Mayor  et  ah.  731 
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STATEMENT  OF  FACTS. 

1.  Where  the  record  contains  no  statement  of  facts,  and  the  certifi- 
cate of  the  clerk  shows  that  the  testimony  taken  in  open  court  was  not 
reduced  to  writing,  the  case  cannot  be  examined  on  its  merits  in  the 
Supreme  Court Thomasson  vs.  Baum,  123 

2.  The  request  of  one  of  the  parties  can  alone  authorise  the  testimony 

to  be  taken  in  writing  by  the  clerk.. Batoman  vs.  Janes.  124 

3.  If  the  parties  disagree  as  to  a  statement  of  facts,  where  the  testimo- 
ny has  not  been  taken  in  writing  by  the  clerk,  at  the  request  of  one  of 
the  parties,  the  judge  is  bound  to  mak«  a  statement  of  facts,  and  he  has 
no  right  to  avoid  the  obligation  which  the  law  imposes  on  him,  by  di- 
recting ex  officio,  the  testimony  to  be  taken  in  writing  by  the  clerk ib. 

STIPULATION. 

1.  So  where  A  stipulates  with  B  to  pay  C  a  debt  owing  to  the  latterjby 
B,  according  to  the  doctrine  of  stipulation  pour  autnd,  A  becomes  C's 
debtor. Baldwin  vs.  Thompson  et  als.  474 

SUBROGATION. 

1.  A  surety  who  pays  and  is  subrogated  to  the  rights  of  the  creditor 
against  the  principal  debtor  may  legally  issue  execution  in  the  name  of 
the  judgment  creditor.  .....••. Sprigg  vs.  Beaman.    59 

2.  In  the  assignment  of  a  judgment  the  legal  and  the  express  subroga- 
tion are  of  equal  extent,  and  every  right  which  the  creditor  possessed, 
passes  by  the  act  of  payment  to  him  by  whom  that  payment  is  made.    ib. 

3.  Where  a  person  pays  a  debt  for  another  which  he  maybe  legally 
bound  to  pay,  or  have  an  interest  in  paying,  he  is  thereby  subrogated  to 
all  6ie  rights  of  the  creditor  against  the  person  for  whom  lie  has  paid. 

Baldwin  vs.  Tltompson  et.  als.  474 

4.  Where  A  stipulates  with  B  to  pay  certain  notes  given  by  the  latter 
to  C,  which  are  secured  by  mortgage,  and  A  fails  to  make  payment:  heldy 
on  B's  taking  up  his  own  notes,  he  is  thereby  subrogated  to  all  C*s  right 
of  mortgage  against  the  property  affected,  even  in  the  hands  of  a  third 
possessor •• i&. 

5.  The  act  of  subrogation  must  be  evidenced  by  an  authentic  docu- 
ment; t.  e.  the  payment  made  by  the  original  promissor  in  the  notes,  must 
be  shown  by  a  notarial  act,  to  authorise  an  order  of  seizure  and  sale 
thereon t&. 

SUBSTITUTION. 

1.  The  principles  relating  to  a  substitution,  apply  equally  whether  the 
substitution  results  from  the  terms  used  in  creating  the  donation,  or  un- 

102 
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der  the  dUgaue  of  a  stipulated  return ;  and  if  their  lurks  a  real  substitu- 
tion in  the  condition  of  return  as  expressed  by  the  parties,  Its  absoiute 
nullity  must  be  declared DupUstis  vs.  Kennedy  et  ids.  231 

2.  If  while  the  donor  stipulates  a  return  to  himself,  he  stipulates  it  in 
fayor  of  another  at  the  same  time,  and  yet  not  in  terms  importing  essen- 
tially a  substitution,  the  stipulation  of  return  to  himself  may  subsist,  and 
that  part  only  be  declared  null,  which  contravenes  the  prohibition  of  the 
Code ib. 

SUCCESSION. 

1.  The  heir  is  liable  only  for  his  virile  share  of  his  ancestor's  debt, 
though  an  administrator  has  been  appointed,  and  the  acceptance  of  the 
succession  has  been  unconditional. Mudd  vs.  StiUe^s  heirs,    17 

2.  In  an  action  against  the  administrator  of  a  succession,  founded  on  a 
claim  for  the  interest  stipulated  in  the  intestate's  obligation,  legal  interest 
will  be  added,  as  upon  other  claims  against  the  estate ib. 

3.  The  984th  article  of  the  Code  ofPraOxctj  which  requires  all  unliqui- 
dated claims  against  an  estate  to  be  first  presented  to  the  administrator 
before  suit  is  brought,  does  not  require  proof  or  evidence  to  be  produced 

to  him.,. •  •••..... Hatid^n  vs.  Hookj  Administratrix.    73 

4.  Article  327,  of  the  Louisiana  Code,  does  not  relate  to  a  succession 
of  which  a  tutor  has  already  the  administration  by  virtue  of  his  tutorship. 
It  refers  to  estates  which  may  decend  to  his  wards  during  their  minority. 

Enein  et  ob.  vs.  Orillion,  205 

5.  The  tutor  can  underauthority  of  general  administration,  collect  and 
sue  for,  if  necessary  to  such  collection,  debts  due  to  the  succession tfr. 

6.  When  an  estate  is  accepted  with  the  benefit  of  inventory,  and  some 
of  the  heirs  are  of  full  age,  while  others  are  minors,  it  should  be  left  to 
the  administration  of  the  tutor  until  partition.  In  suits  to  recover  debts 
due  to  the  succession,  the  heirs  of  full  age  and  the  tutor  of  the  minor 
heirs  should  concur.. •• ifr. 

7.  The  article  1034  to  1040  seem  to  require  the  appointment  of  an  ad- 
ministrator in  every  case  where  a  succession  is  accepted  with  benefit  of 
inventory PouUney^s  Minirt  vs.  Barrett  et  al,  493 

8.  Where  a  succession  is  accepted  with  the  benefit  of  inventory,  and 
some  of  the  heirs  are  of  full  age  and  others  are  minors,  it  should  be  left 

to  the  administration  of  the  tutor  of  the  minors  until  partition ifr- 

SURETY. 

1.  A  surety  who  pays  and  is  subrogated  to  the  rights  of  the  creditor 
against  the  principal  debtor  may  legally  Issue  execution  in  the  name  of 
the  judgment  creditor ,^.*SpriggY9.  Beaman.    95 
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3.  The  act  approved  in  March  1827,  absolutely  prohibits  any  resort  to 
the  property  of  the  sureties  of  the  sheriflf,  until  all  that  of  their  principal 
in  the  parish  has  been  eihausted... fiJoiicAaftl et  ai.  vs.  SUUe  ofLomnama,  290 

3.  The  sureties  on  a  curator's  bond,  are  not  bound  in  warranty  to  pur- 
chasers of  property  belonging  to  the  succession  administered  by  him. 

Longprews.  WhiU.  388 

4.  The  responsibilities  of  sureties  in  bonds,  given  to  secure  the  faith- 
ful discbarge  by  curators  of  their  duties,  renders  them  liable  for  miscon- 
duct, only  to  the  heirs  and  creditors  of  the  deceased *    ib. 

5.  The  surety  is  discharged  when  by  the  act  of  the  creditor  the  subro- 
gation of  his  rights,  privileges  and  mortgages,  can  no  longer  be  operated 

in  favor  of  the  surety Mayor  et  alg,  vs.  Blache  et  ah.  500 

6-  Where  the  corporation  of  New-Orleans  released  a  mortgage  in 
their  favor  on  certain  property  of  the  city  Treasurer,  without  the  consent 
of  one  of  his  sureties :  hddf  that  the  surety  is  discharged  thereby ib. 

7.  But  where  a  co-surety  is  present  and  consents  to  the  release  of  a 
mortgage  on  the  property  of  the  principal  debtor,  and  that  it  be  sold  and 
applied  to  the  payment  of  a  deficit  for  which  he  is  bound  in  a  surety  bond, 
he  is  not  thereby  released,  although  his  co-surety  not  consenting  and 
bound  in  golido  with  him,  is  released ib. 

^  &.  The  laws  of  the  United  States  requiring  the  accounting  oflScers  to 
examine  and  settle  the  accounts  of  their  debtors  at  stated  periods,  is  di- 
rectory and  constitutes  no  part  of  the  contract  with  the  sureties ;  and  a 
failure  to  call  them  to  account  does  not  discharge  the  sureties ib. 

9.  When  the  city  Treasurer  is  re-elected  his  new  bond  is  for  a  new 
contract,  and  the  sureties  who  sign  it  cannot  avail  themselves  of  a  neg- 
lect of  duty  to  call  the  Treasurer  to  account  for  defalcations  of  the  past 
year. ib. 

10.  Where  an  obligation  is  valid  as  to  the  principal  obligor,  the  sure- 
ties cannot  avoid  responsibility  incurred  under  it  without  showing  they 
were  deceived  and  induced  to  sign  it  by  devices  intentionally  practised 

on  them •••     ib. 

11.  Where  notes  are  put  into  the  hands  of  a  surety  to  indemnify  him 
against  loss  on  payment  of  a  surety  debt,  if  it  is  shown  that  the  obligors  in 
said  notes  were  insolvent  or  became  so  very  soon  after,  the  failure  to  col- 
lect or  to  pursue  them  is  not  imputable  to  the  bolder. 

Thomas  et  als.  vs.  Breedlove  et  als.  573 

12.  In  cases  where  a  fund  has  been  created  or  assigned  to  indemnify 
the  surety  the  original  creditor  may  in  equity  cause  himself  to  be  paid 
out  of  this  fund  which  is  the  nature  of  a  trust  for  his  benefit. 

King  vs.  Harman's  Heirs.  607 
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13.  A  b<«d  creditor  in  ehaneety  has  the  benefit  of  sll  counter  bonds 

or  coUaterel  securities  given  by  the  principal  to  the  surety. ••••  ib. 

14.  So  where  A  gaye  his  bond  of  indemnity  to  B  to  secure  him  against 
his  guairantee  for  C  to  D,  on  the  failure  of  C,  and  B  his  surety  becoming 
liable  on  his  guarrantee  to  D,  and  assigning  his  indemnity  bond  from  A 
to  the  creditors  of  D :  hdd,  that  the  latter  can  recover  on  it  even  before 
actual  payme  ntbyB ib. 

15.  The  plaintiff  in  execution  for  whose  benefit  the  prison  bond  is  ta- 
taken  is  the  only  person  who  can  control  its  conditions,  and  his  consent 
that  the  debtor  be  absent  only  for  ten  days,  forever  discharges  the  surety. 

EUdnsYS.  Zacharie,  646. 
TENDER. 

1.  A  real  tender  cannot  be  made  so  as  to  stop  interest,  unless  the  legal 
formalities  are  pursued ;  thus,  a  tender  to  the  plaintiff's  attorney  at  law, 
is  insufficient Muddys.  StUU'sAars.    17 

TESTAMENT. 

1.  A  will  cannot  be  annulled,  or  its  validity  inquired  into  without 
making  those  having  an  interest  arising  under  it,  parties  to  the  suit. 

GrM's  Heirs  vs.  Henderson.    51 

2.  The  formalities  required  in  a  will  are  matters  of  strict  law,  and  it  is 
null  if  they  are  not  complied  with Gaude  vs.  Baudinn,  722 

3.  If  a  will  under  private  signature  be  signed  in  the  presence  of  three 
witnesses,  and  on  the  next  day  a  supplement  is  made  to  the  original,  signed 
by  the  testator  and  five  witnesses,  the  first  proceeding  will  be  laid  out  of 
view,  and  the  last  considered  as  legalizing  the  whole  instrument.  • ib. 

4.  A  foreigner  not  naturalized,  who  is  residing  in  the  parish,  has  been 
some  years  in  the  United  States,  and  has  no  other  domicil  in  the  state, 

is  a  competent  witness  to  a  will.  •  • ib. 

THIRD  PARTY. 

1.  Although  between  the  parties,  the  error  in  such  a  sale  might  be  cor- 
rected, it  can  be  regarded  with  respect  to  third  persons,  in  no  other  light 
than  a  sale  of  other  property Robeson  vs.  Robert.       1 

2.  The  word  "third  persons"  in  the  article  3315  of  the  Louisiana  Code, 
include  all  who  may  be  interested  in  the  pecuniary  standing  or  solvency 
of  the  person  against  whom  mortgages  exist,  and  consequently  it  in- 
cludes creditors  of  every  description  who  may  have  dealt  with  the  mort- 
gaging debtor,  in  good  faith,  whilst  in  ignorance  of  or  before  the  exis- 
tence of  the  right  claimed  by  mortgage  creditors. 

Gilbert  vs.  His  Creditors.  145 

TITLE. 

1.  When  two  parties  are  applicants  for  the  purchase  of  a  tract  of  land 
from  the  United  States,  and  the  Register  permits  one  of  them  to  purchase. 
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his  tide  under  such  a  pennission  will  not  be  disturbed,  although  the  evi- 
dence does  not  satisfactorily  prove  the  decision  between  them  to  have 
been  made  by  a  comparison  of  the  proof  of  then-  respective  pretensions. 

Primot  Y8.  Thsiibodeaux,    10 

TRANSFER. 

1.  The  legal  transferee  has  no  greater  interest  than  the  voluntary  one. 
The  651st  article  of  the  Code  of  Practieef  does  not  change  the  rights, 
which  under  law  third  persons  had  to  resist  partial  transfers  of  theur  debt. 

Kdso  vs.  Beaman,    87 

TUTOR. 

1.  The  tutor  can,  under  authority  of  general  administration,  collect 
and  sue  for  if  necessary  to  such  collection,  debts  due  to  the  succession. 

Ertoin  et  ais.  vs.  OriUwn.  205 

2.  Tutors,  except  those  by  nature,  are  bound  by  law  to  obtain  confir- 
mation of  their  appointment  by  the  judge  of  probates ;  to  take  an  oath 
faithfully  to  discharge  their  duties,  and  to  give  security.  Until  a  tutor 
complies  with  these  duties,  he  can  do  nothing  binding  and  conclusive  on 
the  rights  of  minors  whom  he  represents Verret  et  al.  vs.  Aubert,  351 

3.  But  a  tutor  daly  appointed,  or  one  on  whom  the  office  devolves  by 
operaition  of  law,  represents  the  minors  under  his  charge  in  all  civil  sjiits 
or  acts,  and  has  the  administration  of  their  estates. 

Poultney*8  Minors  vs.  Barrett  et  al.  493 

4.  The  tutor  can,  under  the  authority  of  the  general  administration  to 
collect  and  sue  for  debts,  institute  suit  in  behalf  of  the  minors,  for  the  re- 
covery of  a  debt  due  the  succession ....« ...••.•••••.    ib. 

VENDOR  AND  VENDEE. 

1.  A  and  B  verbally  agreed  that  one  might  sell  any  part  of  the  other's 
land  and  the  other  was  bound  to  approve  the  location ;  A  had  sold  a  cer- 
tain quantity  of  B's  land,  it  was  held  that  B  might  bequeath  the  same 
quantity  of  A's  land Brownvs,  Frantum,    39 

2.  Adeclaration  that  the  vendee  is  acquainted  with  the  title,  means  that 
he  has  a  knowledge  of  the  title  under  which  his  vendor  acquired  the  pro- 
perty, but  not  that  he  knows  the  vendor  has  divested  himself  of  that  Utle.    ib. 

3.  In  an  action  by  the  vendor  against  the  vendee  of  real  estate,  adjudi- 
cated at  public  auction,  the  plaintiff's  request  to  the  defendant  that  he 
would  comply  with  the  terms  of  the  sale,  and  the  defendant's  refusal  to 

do  so,  is  insufficient  to  put  the  latter  in  default Stewart  vs.  Paulding.  151 

4.  The  1787th  article  of  the  CivU  Code,  has  no  relation  to  the  oppo- 
sition on  the  part  of  the  vendee  to  carry  into  effect  the  adjudication  to 
him  of  minor's  property,  ratified  by  a  family  meeting  subsequently  held, 
on  the  ground  that  the  bond  of  the  tutor  was  not  given  within  two  days 
after  the  adjudication • CaveUerf.  to.  c.  vs.  (krmain.  215 
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5.  Persons  interested  in  an  estate,  are  in  equity  bonnd  to  refund  to  the 
vendee  the  price  really  received  for  property  sold  erroneously,  as  be- 
longing to  the  estate,  but*  they  are  not  responsible  for  consequential 
damages  or  loss Huntys.  Hfdt,  Executor,  449 

6.  The  purchaser  need  not  wait  for  eviction  before  he  refuses  to  pay 
the  price,  or  complete  a  sale  which  may  subject  him  to  the  odium  of  a 
purchaser  in  bad  faith Pantchartrain  Rail  Road  Compan^f  vs.  DureL  4B1 

7.  It  is  of  no  avail  that  the  vendor  can  give  a  good  title  to  all  but  a  very 
small  proportion  of  the  property  sold.  The  buyer  must  have  what  he 
honghi  and  every  part  of  U..,, • • .••.•.••....••.     ib. 


8.  IVhere  the  vendor  sells  property  at  public  auction  widunU  title,  to 
even  a  small  part  of  it,  the  vendee  to  whom  the  adjudication  is  made 
cannot  be  required  to  complete  the  sale  and  and  accept  security ib. 

9.  The  purchaser  of  property  at  sheriff's  or  marshal's  sales,  is  entitled 
to  the  SUB  which  he  really  paid  and  which  must  be  reimbursed  in  ease 
of  eviction;  the  consideration  thereby  having  absolutely  failed. 

Lambeth  vs.  The  Mayvr  ct  ob.  731 

10.  Where  a  purchaser  at  a  marshal's  sale  is  afterwards  evicted  on  'the 
ground  that  the  property  was  not  legally  sold,  the  only  injury  he  sustains 
istheamount  which  he  paid  for  the  property ib. 

11.  Seizing  creditors  of  property  sold  under  execution,  are  respon^ble 
to  the  purchaser  no  further  than  for  the  re-imbursement  of  the  purchase 
money ....• ib. 

12.  The  vendor  necessarily  warrants  against  his  own  acts,  and  even 
without  a  stipulation  of  warranty  is  liable  for  a  restitution  of  the  price, 
unless  the  purchaser  was  aware  at  the  time  of  sale  of  the  danger  of  evic- 
tion, and  purchased  at  his  peril Canal  Bank  et  als,  vs.  Copdeend.  543 

VERDICT. 

1.  A  verdict  not  followed  by  a  judgment  has  no  force  for  any  purpose. 

Stetson  et  al,  vs.  LeBlane  et  al.  266 

2.  Of  all  questions,  there  is  perhaps  none  [on  which  the  verdict  of 
a  jury  is  entitled  to  more  weight,  than  that  which  relates  to  the  value  of 
waste  land  in  the  parish Minoue  et  al.  vs.  Tkibodeauz's  widoio  et  al,  327 

3.  A  verdict  made  up  from  the  evidence  of  the  case,  not  manifestly 
wrong,  whill  not  be  disturii>ed Huset's  heirs  vs.  Lrfebmre  et  als.  601 

WITNESS. 

* 

1.  An  attorney  interrogated  as  a  witness  in  a  case  upon  his  voir  dirCf 
swore  **that  he  had  not  stipulated  any  particular  fee,'but  expected  to  be 
paid  for  his  legal  services,  and  that  it  was  his  habit,  when  he  had  not  sti- 
pulated for  his  fee  to  charge  less,  should  he  fail  in  the  cause  than  if  he 
were  tosucced,  and  that  he  would  feel  bound  by  his]rule  of  conduct  to  ap- 


PRINCIPAL    MATTERS.  815 

Page. 
ply  it  in  this  case."  It  was  held  by  the  court  that  he  was  admissible  as  a 
witness  for  his  client Sprigg  vs.  Beaman.  59 

2.  A  debtor  who  is  liable  in  warranty ,  if  the  plaintiff  succeed  against 
his  vendee,  has  a  direct  and  legal  interest,  which  renders  him  incompe- 
tent to  testify  in  the  case... ib, 

3.  The  father-in-law  is  a  competent  witness  to  testify  in  behalf  of  his 
son-in-law-. HambUn  vs.  Hookf  administratrix,    73 

4.  A  witness  for  plaintiff  has  no  right  to  refresh  his  memory  by  refer- 
ence to  the  plaintiff 's  books,  where  it  does  not  appear  the  entries  were 
made  by  the  witness .••• Pargoud  vs.  Gtttce, administer ^  Sfc.    75 

5.  A  party  to  the  suit,  made  a  witness  by  an  application  to  his  con- 
science, cannot  complain  of  being  judged  by  such  answers  as  he  chooses 

to  give. BohbinSf  syndic,  etc.  vs.  Leverich et  al.  340 

6.  Where  the  question  propounded  to  the  defendant,  was  in  substance, 
whether  he  received  directly  or  indirectly,  the  transfer  or  assignment  of 
a  particular  debt ;  the  answer  which  negatives  only  the  transaction  di- 
rectly between  the  insolvent  and  the  defendant  personally,  is  insufficient    ib. 

7.  A  partner  is  a  competent  witness  for  his  co-partner  in  a  suit  for  the 
recovery  of  the  price  of  work  which  was  done  before  the  partnership 
was  formed,  and  when  he  has  no  interest  in  the  result  of  the  suit. 

Kellar  vs.  Banks.  5l3nf 

6.  The  objection  to  a  partner  as  a  witness  for  his  co-partner  in  a  mat- 
ter which  took  place  before  the  existence  of  the  partnership  goes  to  his 
credibillity  and  not  to  his  competency.. I..  ••••••.......••..    i6. 

9.  A  third  person  named  in  an  act  of  sale,  who  stipulates  therein  to 
release  a  mortgage  on  the  pn^erty  sold,  may  be  called  as  a  witness  by 
the  vendee  to  prove  that  he  had  released  the  mortgage  as  stipulated, 
although  he  never  signed  the  act  containing  the  stipulation. 

Syndic  of  McManus  vs.  Jewett.  530 

10.  A  foreigner  not^naturalized,  who  b  residing  in  the  parish,  has  been 
some  years  in  the  United  States,  and  has  no  other  domicU  in  the  state,  is 

a  competent  witness  to  a  will Gaude  vs.  Baudoin.  722 

WORKMEN. 

1.  The  clause  of  the  article  3499  of  the  Louisiana  Code,  which  pro- 
vides that  actions  of  workmen,  laborers  and  servants,  for  the  payment 
of  their  wages,  shall  be  prescribed  in  one  year,  does  not  apply  to  an  ac- 
tion for  work  done  under  a  specific  contract  or  by  the  job. 

Morrison  vs,  Leeds.  591 

2.  Where  a  person  contracts  with  a  workman  to  build  several  houses 
for  a  certain  price  payable  at  fixed  periods,  and  discharges  him  before 
the  completion  of  the  edifices,  and  it  is  in  proof  the  work  was  well  ex- 
ecuted, the  latter  will  recover  the  full  amount  of  his  work  and  labor 
done  as  on  a  quantum  meruit • Jouhlanc  vs.  Daunoy.  656 
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